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Francisco,  for  the  periods  of  time  and  on  the  conditions  hereinafter  pro- 
vided, by  the  judges  of  all  courts  situated  within  the  City  and  County, 
by  Municipal,  State  and  Federal  olficers,  and  any  member  of  the  State 
liar  in  good  standing  and  practicing  law  in  the  City  and  County  of  San 
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Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn  from 
the  Librar>'  by  anyone  for  any  purpose  without  first  giving  written  receipt 
in  such  form  as  shall  be  prescribed  and  furnished  for  the  purpose,  failure  of 
which  shall  be  ground  for  saspension  or  denial  of  the  privilege  of  the 
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Rule  .")a.  No  book  or  other  material  in  the  Librar>-  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled,  de- 
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other  material  so  treated  and  may  be  denied  the  further  privilege  of 
the  Library. 
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In  The  District  Court  for  The  District  of  Alaska 
Fourth  Judicial  Division 

No.  2020Cr. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LEON  D.  URBAN, 

Defendant. 

INDICTMENT 

Murder  in  the  First  Degree 

The  Grand  Jury  charges  in  this  Indictment : 
That  Leon  D.  Urban,  on  or  about  the  31st  day  of 
January,  1955,  in  the  Fourth  Judicial  Di^dsion,  Dis- 
trict of  Alaska,  then  and  there  being,  feloniously 
killed  another,  to  wit.  Myrtle  Patricia  Cathey,  by 
the  said  Leon  D.  Urban  having,  on  or  about  the  22nd 
day  of  January,  1955,  purposely,  and  with  deliberate 
and  premeditated  malice,  feloniously  assaulted 
Myrtle  Patricia  Cathey  by  beating  her  with  his  fists 
and  other  objects,  the  exact  description  of  which  are 
unknown,  in  violation  of  Section  65-4-1,  of  the 
Alaska  Compiled  Laws  Annotated,  1949. 

Dated    at   Fairbanks,    Alaska,    this    7th    day    of 
March,  1955. 

A  True  Bill. 

/s/  W.  L.  LHAMON, 

Foreman  of  the  Grand  Jury. 

/s/  THEODORE  F.  STEVENS, 
United  States  Attorney. 


A  Leon  D.  Urban-  vs. 

Witnesses  before  the  Grand  Jury : 

Maybell  Bray, 
Sherrie  Renae  Yendes, 
William  B.  DeWalt, 
Dr.  Harvey  W.  Anderson, 
Mary  Elizabeth  Ross, 
Donald  Byriim, 
Claude  Victor  Anderson, 
Patricia  Surber, 
Eric  Campbell  McKenna, 
George  E.  Haritos, 
Marvin  Thomas  Jennings, 
Frank  Myers, 
James  J.  Goodfellow, 
William  W.  Trafton, 
Ben  McFarland, 
Wallace  Cathcart, 
Rosella  McGraw, 
Theodore  V.  Beaseley, 
James  J.  Murray, 
Kathleen  Coffin, 
Francis  Wirth, 
Oscar  W.  Pederson. 

Presented  to  the  Court  by  the  Foreman  of  the 
Grand  Jury,  in  open  Court,  in  the  presence  of  the 
Grand  Jury  and : 

[Endorsed] :     Filed  March  7,  1955. 
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[Title  of  District  Court  and  Cause.] 

VERDICT  No.  Ill 

We,  the  Jury,  duly  impaneled  and  sworn  to  try 
the  above  entitled  cause  do  find  the  defendant  not 
guilty  of  murder  in  the  first  degree,  not  guilt  of 
murder  in  the  second  degTee,  but  guilty  of  man- 
slaughter. 

Dated  at  Fairbanks,  Alaska,  this  26th  day  of 
May,  1955. 

/s/  JOCKES  L.  BAKER, 
Foreman. 

[Endorsed]:     Filed  and  entered  May  26,  1955 


[Title  of  District  Court  and  Cause.]  • 

SENTENCE 

The  Government  was  represented  by  Theodore  F. 
Stevens,  United  States  Attorney;  the  defendant 
was  present  in  person  and  represented  by  Warren 
A.  Taylor. 

This  being  the  time  set  for  the  passing  of  sentence, 
Mr.  Stevens  presented  a  statement  to  the  Court :  Mr. 
Taylor  presented  a  statement  to  the  Court ;  Mr.  Ur- 
ban presented  a  statement  to  the  Court. 

It  was  the  Sentence  of  the  Court  that  the  defend- 
ant be  committed  to  the  custody  of  the  Attorney 
General  of  the  United  States  or  his  autliorized  agent 
for  the  period  of  Twenty  (20)  years. 

It  was  Ordered  that  the  bond  of  $15,000.00  pres- 
ently in  force  be  continued  until  11 :00  a.m.,  Thurs- 


6  Leon  D.  Urban  vs. 

day,  June  23,  1955,  and  that  a  Hearing  be  had  at 
that  time  as  to  whether  bail  shall  issue  pending 
appeal. 

Entered  June  21,  1955. 


In  the  District  Court  for  the  District  of  Alaska 
Fourth  Judicial  Division 

No.  2020  Cr. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

LEON  D.  URBAN, 

Defendant. 

JUDGMENT  AND  COMMITMENT 

On  this  21st  day  of  June,  1955,  came  the  attorney 
for  the  Government  and  the  defendant  appeared  in 
person  and  by  counsel. 

It  is  adjudged  that  the  defendant,  having  been 
tried  for  the  crime  of  Murder  in  the  First  Degree, 
as  charged  in  the  Indictment  on  file  herein,  and 
having  pled  not  guilty  thereto,  has  been  convicted 
by  a  verdict  of  guilty  of  the  offense  of  Manslaughter, 
which  Avas  then  and  there  an  included  offense  of 
the  crime  charged  in  said  Indictment,  and  the  Court 
liaving  asked  the  defendant  whether  he  has  any- 
thing  to   say   why   judgment    should    not    be   pro- 
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nounced,  and  no  sufficient  cause  to  the  contrary  be- 
ing shown  or  appearing  to  the  Court, 

It  is  adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  is  adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General,  or 
his  authorized  representative,  for  imprisonment  for 
a  period  of  twenty  (20)  j^ears,  such  sentence  to  com- 
mence on  the  21st  day  of  June,  1955. 

It  is  ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  Judgment  and  Commitment  to  the 
United  States  a\larshal,  or  other  qualified  officer,  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant herein,  and  that  said  defendant  pay  the 

costs  of  this  action  in  the  sum  of  $ ,  to  be 

taxed  by  the  Clerk  of  the  Court. 

Done  at  Fairbanks,  Alaska,  this  22nd  day  of 
June,  1955. 

/s/  VERNON  D.  FORBES, 
District  Judge. 

The  Court  recommends  commitment  to  the  Attor- 
ney General. 

/s/  JOHN  B.  HALL, 
Clerk. 

[Endorsed]:  Filed  and  entered  June  22,  1955. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
AND  ORDER  EXTENDING  TIME  TO 
FILE  RECORD  AND  DOCKET  TRAN- 
SCRIPT 

United  States  of  America 
Territory  of  Alaska — ss. 

Mary  F.  Templeton,  being  first  duly  sworn,  upon 
oath,  deposes  and  says: 

That  I  am  the  Official  Court  Reporter  of  the 
Fourth  Division  of  the  Territory  of  Alaska  and  re- 
ported the  testimony  in  the  above-entitled  criminal 
action,  and  I  have  been  unable  to  complete  tran- 
scribing the  testimony  and  said  action,  so  that  the 
transcript  of  the  same  cannot  be  tiled  within  the 
time  allowed  by  order  of  Court,  but  believe  that  I 
can  complete  the  same  sa  that  the  transcript  can  be 
filed  before  the  26th  day  of  September,  1955. 

/s/  MARY  F.  TEMPLETON. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  iVugnst,  1955. 

[Seal]     /s/  JULIEN  A.  HURLEY, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 

My  Commission  expires  June  12,  1957. 
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[Title  of  District  Court  and  Cause.] 

ORDER    EXTENDING    TIME    TO    FILE 
RECORD  AND  DOCKET  TRANSCRIPT 

On  motion  of  attorneys  for  the  above-named  de- 
fendant, Leon  D.  Urban,  for  an  order  extending  the 
time  for  filing,  recording  and  docketing  the  tran- 
script of  the  above-entitled  case  on  api:)eal,  and  it 
appearing  to  the  Court  that  by  reason  of  the  fact 
that  the  Court  Reporter  has  been  busy  with  other 
matters  of  the  Couii;  and  has  been  unable  to  pre- 
pare and  complete  the  transcript  of  the  record, 
which  is  a  very  long  record,  and  that  it  is  impossible 
for  the  Clerk  of  the  District  Court  to  prepare  and 
deliver  said  record  on  appeal,  within  the  time  al- 
lowed b}^  the  rules  of  Court,  and  the  Court  being 
duly  advised  in  the  i)remises  and  good  cause  ap- 
pearing therefor, 

It  is  hereby  ordered  that  the  time  within  which 
the  record  on  appeal  in  the  above-entitled  case  shall 
be  deposited,  filed  and  docketed  with  the  Clerk  of 
the  L^nited  States  Circuit  Court  of  Api)eals  for  the 
Ninth  Circuit  at  San  Francisco,  California,  be  and 
is  hereby  enlarged  and  extended  to  and  including  the 
2nd  day  of  September,  1955. 

Dated  at  Fairbanks,  Alaska,  this  1st  day  of  Au- 
gust, 1955. 

/s/  VERNON  D.  FORBES, 
District  Judge. 

[Endorsed] :     Filed  and  entered  August  1,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER    EXTENDING    TIME     TO    FILE 
RECORD  AND  DOCKET  TRANSCRIPT 

On  motion  of  attorneys  for  the  above-named  de- 
fendant, Leon  D.  Urban,  for  an  order  extending  the 
time  for  filing,  recording  and  docketing  the  tran- 
script of  the  above-entitled  case  on  appeal,  and  it 
appearing  to  the  Court  that  by  reason  of  the  fact 
that  the  Court  Reporter  has  been  busy  with  other 
matters  of  the  Court  and  has  been  unable  to  pre- 
pare and  complete  the  transcrips  of  the  record, 
which  is  a  very  long  record,  and  that  it  is  impossible 
for  the  Clerk  of  the  District  Court  to  prepare  and 
deliver  said  record  on  appeal,  within  the  time  al- 
lowed by  the  rules  of  Court,  and  the  extension  of 
time  heretofore  granted,  and  the  Court  being  duly 
ad^dsed  in  the  premises  and  good  cause  appearing 
therefor, 

It  is  hereby  ordered  that  the  time  within  which 
the  record  on  appeal  in  the  above-entitled  ciise 
shall  be  deposited,  filed  and  docketed  with  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  at  San  Francisco,  California,  be 
and  is  hereby  enlarged  and  extended  to  and  includ- 
ing the  26th  day  of  September,  1955. 

Dated  at  Fairbanks,  Alaska,  this  31st  day  of  Au- 
gust, 1955. 

/s/  VERNON  D.  FORBES, 
District  Judge. 

[Endorsed]:     Filed  and  entered  August  31,  1955, 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Leon  D.  Urban,  Fairbanks,  Alaska,  Defendant. 

Julien  A.  Hurley  and  Warren  A.  Taylor,  Fair- 
banks, Alaska,  Attorneys  for  Defendant. 

Offense:  Murder  in  the  first  degree,  in  violation 
of  Section  65-4-1,  Alaska  Compiled  Laws  Annotated, 
1949. 

Whereas,  Leon  D.  Urban,  the  above-named  de- 
fendant, was  duly  tried  and  by  jurj-'s  verdict  con- 
victed of  the  crime  of  manslaughter,  in  violation 
of  Section  65-4-4,  Alaska  Compiled  Laws  Annotated, 
1949,  and  was  sentenced  by  the  above-entitled  court 
on  the  22nd  day  of  Jime,  1955,  to  be  confined  in  a 
prison  to  be  designated  by  the  Attorney  General  of 
the  United  States  for  a  period  of  Twenty  (20) 
years. 

I,  Leon  D.  Urban,  the  above-named  defendant, 
hereby  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  above-stated  judg- 
ment. 

Dated  at  Fairbanks,  Alaska,  this  24th  day  of 
June,  1955. 

/s/  LEON  D.  URBAN, 
Defendant. 

/s/  JULIEN  A.  HURLEY, 

/s/  WARREN  A.  TAYLOR, 

Attorneys  for  Defendant. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  June  24,   1955. 
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[Title  of  District  Court  and  Cause.] 

UNDERTAKING  ON  APPEAL  ON 
ON  ADMISSION  TO  BAIL 

A  Judgment  having  been  entered  on  the  22nd  da}' 
of  June,  1955,  in  the  above-entitled  Court  whereby 
the  above-named  defendant  was  convicted  of  the 
crime  of  manslaughter,  in  violation  of  Section 
65-4-4,  Alaska  Compiled  Laws  Annotated,  1949,  and 
was  sentenced  by  the  above-entitled  court  on  the 
22nd  day  of  June,  1955,  to  be  confined  in  the  Fed- 
eral penitentiary  at  a  place  to  be  designated  by  the 
Attorney  General  of  the  United  States  for  a  period 
of  Twenty  (20)  years,  and  the  said  defendant,  Leon 
D.  Urban,  having  appealed  from  said  Judgment  and 
been  duly  admitted  to  bail  in  the  sum  of  Fifteen 
Thousand  Dollars   ($15,000.00), 

We,  Clarence  Johnson,  of  Fairbanks,  Alaska,  a  re- 
tired businessman,  and  Clifford  J.  Judd,  of  Fair- 
banks, Alaska,  owner  of  rental  properties  and  a 
bar,  hereby  undertake  that  the  above-named  defend- 
ant, Leon  D.  Urban,  shall  in  all  respects  abide  and 
perform  the  orders  and  judgments  of  the  a))ove- 
entitled  court,  and  of  the  appellate  court  upon  the 
appeal,  or  if  he  fail  to  do  so  in  any  particulai",  that 
we  will  pay  to  the  United  States  of  America  the  sum 
of  Fifteen  Thousand  Dollars  ($15,000.00)  in  which 
the  defendant  is  admitted  to  bail. 

/s/  LEON  D.  URBAN, 
Principal. 
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/s/  CLAEENCE  JOHNSON, 

/s/  CLIFFORD  J.  JUDD, 
Sureties. 


United  States  of  America, 
Territory  of  Alaska — ss. 

Clarence  Johnson  and  Clifford  J.  Judd,  each 
being  first  duly  sworn,  upon  oath  deposes  and  says : 

That  I  am  not  a  counsel  or  attorney  at  law,  mar- 
shal, clerk  of  any  court  or  other  officer  of  any 
court  ; 

That  I  am  worth  the  sum  specified  in  the  fore- 
going undertaking,  to  wit:  The  sum  of  Fifteen 
Thousand  Dollars  ($15,000.00),  exclusive  of  prop- 
erty exempt  from  execution  and  over  and  above  all 
just  debts  and  liabilities. 

/s/  CLARENCE  JOHNSON, 

/s/  CLIFFORD  J.  JUDD. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  June,  1955. 

[Seal]        /s/  OLGA  T.  STEGER, 

Chief  Deputy  Clerk  of  the  District  Court,  Fourth 
Division,  Territory  of  Alaska. 

Approved : 

/s/  VERNON  D.  FORBES, 

District  Judge. 

Service  of  copy  acknowledged. 
[Endorsed].     Filed  June  24,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER  ADMITTING  DEFENDANT 
TO  BAIL 

The  Government  was  represented  by  Theodore  F. 
Stevens,  United  States  Attorney ;  the  defendant  was 
present  in  person  and  represented  by  Julian  A. 
Hurley  and  Warren  A.  Taylor. 

Mr.  Hurley  and  Mr,  Taylor  presented  argument 
to  the  Court  on  the  matter  of  the  right  of  bail  by 
the  defendant  after  conviction  and  sentence. 

Mr.  Stevens  stated  his  views  on  the  matter  at 
hand.  It  was  ordered  that  the  defendant  be  ad- 
mitted to  bail  pending  appeal  in  the  amount  of 
.$15,000.00. 

Entered  June  23,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  now  the  above  named  defendant,  by  his  at- 
torneys, Taylor,  Miller  &  Taylor,  and  moves  this 
Honorable  Court  for  an  Order  granting  him  a  new 
trial  for  the  following  reasons,  to  wit : 

1.  That  the  Court  ej^red  in  denying  defendant's 
Motion  for  Acquittal  of  the  charge  of  murder  in  the 
first  degree  made  at  the  conclusion  of  the  plaintiff's 
evidence. 


United  States  of  America  15 

2.  That  the  Court  erred  in  denying  defendant's 
Motion  for  Acquittal  of  the  charge  of  murder  in  the 
second  degree,  an  inchided  offense  in  said  indict- 
ment, made  at  the  conclusion  of  the  plaintiff's  evi- 
dence. 

3.  That  the  Court  erred  in  denying  defendant's 
Motion  for  Acquittal  of  the  crime  of  manslaughter, 
an  included  offense,  made  at  the  conclusion  of  the 
plaintiff's  evidence. 

4.  That  the  Court  erred  in  denying  defendant's 
Motion  for  Acquittal  made  at  the  conclusion  of  all 
of  the  evidence. 

5.  That  the  Court  erred  in  denying  defendant's 
Motion  for  Acquittal  of  the  crime  of  murder  in  the 
second  degTee,  an  included  offense,  made  at  the  con- 
clusion of  all  the  evidence. 

6.  That  the  Court  erred  in  denying  defendant's 
Motion  for  Acquittal  of  the  crime  of  manslaughter, 
an  included  offense,  made  at  the  conclusion  of  all 
the  evidence. 

7.  That  the  verdict  is  contrary  to  the  weight  of 
the  evidence. 

8.  That  the  verdict  is  not  supported  by  substan- 
tial evidence. 

9.  That  the  defendant  was  highly  prejudiced  and 
de])rived  of  a  fair  trial  by  reason  of  the  following 
circumstances:  That  the  attorney  for  the  Govern- 
ment stated  in  his  argannent  to  the  jury  that  tlie 
District  Judge  had  deprived  him  of  the  opportunity 
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of  introducing  hearsay  testimony  in  evidence,  and 
had  allowed  the  defense  attorneys  to  introduce  such 
testimony  in  evidence;  whereas  the  facts  are  that 
the  Goverimaent 's  attorney  did  not  object  to  such 
testimony  and  defense  counsel  did  object  to  such 
testimony. 

10.  That  the  Court  erred  in  allowing  in  evidence 
enlarged  pictures  of  the  body  of  deceased,  Myrtle 
Cathey,  which  enlargements  were  distorted;  that 
they  were  not  true  enlargements  of  the  original  con- 
tact prints,  but  were  enlargements  of  only  parts  of 
original  contact  prints;  that  the  enlargements  were 
purposely  printed  on  different  paper  for  the  pur- 
pose of  accentuating  and  emphasizing  certain  con- 
tusions and  lacerations  on  the  body  and  face  of  de- 
ceased. That  the  said  enlargements  depicted  the  face 
of  the  deceased  ten  days  after  the  alleged  beating  in- 
flicted upon  her  and  showed  blood  around  the  mouth 
of  deceased  which  was  caused  by  treatment  of  the 
hospital  attendants.  That  all  of  such  enlargements 
were  introduced  into  evidence  for  the  purpose  of  in- 
flaming the  minds  of  the  jury  and  prejudicing  the 
defendant.  That  the  contact  pictures  were  available 
and  were  in  e^ddence  and  the  introduction  in  evi- 
dence of  enlargements  which  accentuated  particu- 
larly gruesome  features  of  the  original  pictures  was 
highly  prejudicial  to  defendant. 

11.  That  the  Court  erred  in  refusing  to  instruct 
ihv  jury  regarding  circumstantial  evidence  and  the 
consideiration  of  the  same  by  the  jury. 
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12.  That  the  Court  erred  in  overruling  defend- 
ant's ]VJotion  to  strike  Plaintiff's  Exhibits  1,  2,  3,  4, 
5,  and  6. 

13.  That  the  Court  erred  in  refusing  to  give  de- 
fendant's requested  instructions  Nos.  1,  2,  3,  4,  5,  6, 
7,  and  8. 

14.  That  the  Court  erred  in  giving  instruction 
No.  9,  in  that  said  instruction  assumed  facts  not  in 
evidence  to  constitute  the  crime  of  murder  in  the 
second  degree,  in  that  murder  in  the  second  degree 
can  not  be  had  upon  testimony  of  a  hitting  with  the 
hands  alone,  and  there  was  no  evidence  of  any 
weapon  whatsoever  being  used  by  the  assailant  of 
the  deceased. 

That  malice  and  intent,  essential  elements  of  mur- 
der in  the  second  degree,  cannot  be  presumed  where 
attack  was  by  hands  alone. 

15.  That  the  Court  erred  in  giving  Instruction 
No.  10,  upon  the  grounds  that  intent  and  malice 
cannot  be  presumed  where  death  was  caused  by 
hitting  with  the  fists. 

16.  That  the  Court  erred  in  giving  Instruction 
No.  11,  upon  the  grounds  that  the  Court  failed  to 
instruct  the  jury  upon  the  elements  of  involuntary 
manslaughter  or  excusable  homicide. 

17.  That  the  Court  erred  in  giving  Instruction 
No.  12,  upon  the  grounds  that  the  second  paragraph 
thereof  assumes  that  the  defendant  inflicted  upon 
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the  deceased  injuries  by  means  which  were  danger- 
ous to  life  or  calculated  to  destroy  life;  and  also  in 
the  fourth  paragraph,  the  Court  erred  in  failing  to 
instruct  the  jury  that  where  there  is  a  failure  to  give 
the  required  treatment  to  an  injured  person  where 
such  treatment  would  save  the  life  of  said  injured 
person,  such  failure  to  treat  the  injured  party  was  a 
contributing  cause  of  death. 

18.  That  the  Court  erred  in  giving  Instruction 
No.  13,  upon  the  grounds  that  the  Court  empha- 
sized guilt  and  that  in  said  instruction  was  there 
any  instruction  that  the  jury  could  acquit  the  de- 
fendant, but  that  in  case  of  doubt,  the  doubt  should 
be  resolved  in  favor  of  guilt, 

19.  That  the  Court  erred  in  giving  Instruction 
No.  14,  upon  the  grounds  that  the  Indictment  charg- 
ing first  degree  murder  was  dismissed  prior  to  sub- 
mitting the  case  to  the  jury. 

20.  That  the  Court  erred  in  giving  Instruction 
No.  16,  upon  the  grounds  that  a  trivial  slap  a  month 
before  the  alleged  assault  by  the  defendant  would 
not  have  any  probative  value  of  intent  of  the  crime 
charged  in  the  Indictment,  or  included  crimes 
therein. 

21.  That  the  Court  erred  in  allowing  the  jury  to 
separate  and  go  to  their  respective  homes  for  the 
night,  upon  the  grounds  that  so  manj^  objections 
had  been  taken  to  the  instructions  of  law  by  the 
Court  by  both  the  attorneys  for  the  plaintiff  and  the 
defendant  that  the  Court  would  unduly  delay  the 
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jury  in  the  j)erformance  of  its  duty  if  it  was  re- 
quired to  rule  upon  the  objections  interposed  by 
counsel  for  the  respective  sides.  That  the  Court  did 
on  the  following  day  overrule  all  objections  taken  by 
the  attorneys  for  the  plaintiff  and  the  attorneys  for 
the  defendant  and  refused  to  give  the  requested  in- 
structions of  the  defendant  but  did  give  one  instruc- 
tion which  defined  homicide,  to  which  no  objection 
was  taken. 

Dated  at  Fairbanks,  Alaska,  this  1st  day  of  June, 
1955. 

TAYLOR,  MILLER  &  TAYLOR, 
Attorneys  for  Defendant, 

By  /s/  WARREN  A.  TAYLOR, 
Of  Counsel. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  June  1,  1955. 


[Title  of  District  Court  and  Cause.] 

HEARING  RE  MOTION  FOR  NEW  TRIAL 

The  Government  was  represented  by  Theodore  F. 
Stevens,  United  States  Attorney,  and  George  M. 
Yeager,  Assistant  United  States  Attorney.  The  de- 
fendant was  present  in  person  and  represented  by 
AVarren  A.  Taylor. 

Mr.  Taylor  presented  argument  on  his  Motion  for 
a  New  Trial;  Mr.  Stevens,  presented  his  arg-ument 
to  the  Court  resisting  the  Motion. 
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It  was  the  Order  that  this  motion  for  a  New  Trial 
be  denied  and  the  time  for  the  passing  of  sentence 
was  set  for  Friday,  June  17,  at  4 :30  p.m. 

Entered  June  14,  1955. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REQUESTED 
INSTRUCTIONS 

Defendant's  Requested  Instruction  No.  One 

You  are  instructed  that  malice  may  never  be  im- 
plied from  the  use  of  bare  fists. 

Hill  vs.  People 
1  Colo.  436 

Kent  vs.  People 
8  Colo.  563 

U.S.  vs.  King 
34  Fed.  302,311. 

Refused. 

/s/  VERNON  D.  FORBES, 
Judge. 

Defendant's  Requested  Instruction  No.  Two 

You  are  further  instructed  that  where  death  un- 
intentionally   ensues    from    acts    or   means    which, 
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under  the  circumstances,  could  not  have  been  sup- 
posed to  injure  human  life  or  inflict  great  bodily 
injury,  the  law  will  not  imply  malice  and  the  degree 
of  the  crime  will  be  reduced  from  murder  to  man- 
slaughter. 

People  vs.  Munn, 
65  Cal.  211,  3  Pack  650. 

Refused. 

/s/  VERNON  D.  FORBES, 

Judge. 

Defendant's  Requested  Instruction  No.  3 

You  are  further  instructed  that  malice  afore- 
thought, whether  express  or  implied,  must  appear 
from  the  evidence  in  order  to  warrant  a  conviction 
for  murder  in  any  degree. 

Babcock  vs.  People, 

13  Colo.  524,  22  Pac.  817. 

Refused. 

/s/  VERNON  D.  FORBES, 
Judge. 

Defendant's  Requested  Instruction  No.  Four 

You  are  further  instructed  that  if  the  instru- 
ment was  not  likely  to  produce  death,  it  was  not  to 
be  presumed  that  death  was  designed  unless  from 
the  manner  in  which  the  instrmnent  was  used,  such 
intention  evidently  appears. 
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Washington  vs.  State, 

110  S.W.  751,  13  R.C.L.  Sec.  48. 

Befused. 

/s/  VERNON  D.  FORBES, 
Judge. 

Defendant's  Requested  Instruction  No.  Five 

You  are  further  instructed  that  a  blow  struck  with 
the  list  is  not  such  an  unlawful  act  as  in  its  conse- 
quences would  naturally  tend  to  destroy  the  life  of 
a  human  being  under  any  conditions  reasonably  to 
be  anticipated. 

People  vs.  Mighell, 

254  111.  53,  98  N.E.  236. 

People  vs.  Lurie, 

276  111.  630,  115  N.E.  130. 

Refused. 

/s/  VERNON  D.  FORBES, 
Judge. 

Defendant's  Requested  Instruction  No.  Six 

You  are  further  instructed  that  the  jury  must  find 
that  the  defendant  did  purposely,  and  of  deliberate 
and  premeditated  malice,  assault  Myrtle  Cathey 
with  the  intent  to  kill  her  in  order  to  fuid  the  de- 
fendant guilty  of  first  degree  murder. 

That  the  defendant,  at  the  time  of  the  assault, 
must  liave  intended  the  death  of  his  victim  before  a 


United  States  of  Amenca  2'? 

verdict  of  first  degi'ee  murder  can  be  returned  in 
this  case. 

Refused  as  included. 

/s/  VERNON  D.  FORBES, 
Judge. 

Defendant's  Requested  Instruction  No.  Seven 

You  are  further  instructed  that  the  defendant 
must  have  committed  such  an  assault  upon  the  de- 
ceased that  it  would  have  caused  her  death,  and  at 
the  time  of  the  assault  it  must  have  been  done  pur- 
posely and  maliciously  with  an  intent  to  kill,  before 
the  jury  could  return  a  verdict  of  guilty  in  the  sec- 
ond degree. 

Refused  as  included. 

/s/  VERNON  D.  FORBES, 
Judge. 

Defendant's  Requested  Instruction  No.  Eight 

You  are  further  instructed  that  in  this  case,  the 
evidence  is  that  the  assault,  if  any,  was  by  use  of 
defendant's  fists.  The  law  will  not  imply  malice  or 
intent  because  ordinarily  death  would  not  be  caused 
by  the  use  of  such  means. 

Malice  and  intent  camiot  be  implied  where  the 
homicide  is  commited  by  means  not  likely  to  produce 
death. 

Commonwealth  vs.  Fox, 
7  Grav  585. 
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People  vs.  Mighell, 
98  N.E.  236. 

People  vs.  Lurie 
115  N.E.  130. 

People  vs.  Pilweski, 
128  N.E.  801. 

Crenshaw  vs.  People, 

131  N.E.  576  &  15  A.L.R.  521. 

Refused. 

/s/  VERNON  D.  FORBES, 
Judge. 


In  the  District  Court  for  the  District  of  Alaska 
Fourth  Judicial  Division 

No.  2020  Cr. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

LEON  D.  URBAN, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Appearances : 

THEODORE  F.  STEVENS, 
United  States  Attorney,  and 

PHILIP  W.  MORGAN, 

Assistant  U.  S.  Attorney,  Attorneys  for 
Plaintiff. 
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WARREN  A.  TAYLOR  and 
EUGENE  V.  MILLER, 

Attorneys  for  Defendant. 

Before :  Hon.  Vernon  D.  Forbes, 
District  Judge  and  Jury. 

May  16, 1955—10:00  A.M. 

Be  it  Remembered,  that  at  10:00  a.m.,  upon  the 
16th  day  of  Ma}^,  1955,  the  trial  of  this  cause,  No. 
2020  criminal,  was  begun,  plaintiff  and  defendant 
represented  b}^  counsel,  the  Honorable  Vernon  D. 
Forbes,  District  Judge,  presiding : 

The  Court :  Will  the  Clerk,  please,  call  the  venire, 
first,  second,  third  and  fourth? 

The  Clerk :  Your  Honor,  we  have  seventy  jurors 
present  and  we  have  eight  that  are  not  here,  sir. 

The  Court:     Leon  D.  Urban  is  present  in  Court? 

Mr.  Taylor:     Yes,  your  Honor. 

The  Court:  With  his  counsel,  Mr.  Taylor  and 
Mr.  Miller. 

Mr.  Taylor :     Yes,  sir. 

The  Court:  And  you  are  ready  to  proceed  in 
criminal  case  United  States  of  America  versus  Leon 
D.  Urban,  2020? 

Mr.  Taylor :     The  defendant  is  ready,  your  Honor. 

The  Court :     The  government  ready  ? 

Mr.  Stevens:  The  government  is  ready,  your 
Honor. 

The  Court:  Very  well.  The  Clerk  will  proceed 
to  draw  twelve  names. 
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(At  this  time,  Mr.  Stevens  made  a  brief 
statement  to  the  veniremen  and  Mr.  Taj'lor  and 
Mr.  Stevens  proceeded  to  impanel  a  jury.) 

The  Court:  Members  of  the  jury,  it  is  now  after 
five  o'clock  and  the  jury  to  try  this  case  has  not 
yet  been  selected  and  it  will  be  necessary  to  continue 
tomorrow.  While  [2*]  you  have  not  yet  been  selected 
I  nevertheless  admonish  all  of  you  jurors  not  to 
discuss  the  subject  matter  of  this  trial  with  anyone ; 
do  not  permit  anyone  to  discuss  it  with  you;  and 
do  not  listen  to  any  conversation  concerning  the 
subject  matter  of  the  trial;  do  not  form  or  express 
any  opinion  until  the  case  is  finally  submitted.  And 
you  will  all,  please,  return  at  ten  o'clock  tomorrow 
morning. 

The  Clerk:  Court  is  adjourned  until  ten  o'clock 
tomorrow  morning. 

(Thereupon,  at  5:10  p.m.,  the  trial  of  this 
cause  was  adjourned  until  May  17,  1955,  at 
10:00  a.m.) 

May  17,  1955—10:00  A.M. 

Be  it  Remembered,  that  upon  the  17th  day  of 
May,  1955,  at  the  hour  of  10  o'clock  a.m.,  the  trial 
of  this  cause  was  resumed,  the  plaintiff  and  the 
defendant  both  represented  by  counsel,  the  Honor- 
able Vernon  D.  Forbes,  District  Judge,  presiding: 

The  Clerk:     Court  has  reconvened. 

The   Court:     Let  the  record  show  the  presence 

'Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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of  the  defendant,  Mr.  Urban,  and  his  counsel  and 
Mr.  Stevens,  the  government  attorney.  Will  the 
Clerk,  please,  call  the  roll  of  the  jury. 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  jury.) 

The  Clerk:     They  are  all  present,  sir.  [3] 

(Thereupon,    Mr.    Taylor   and   Mr.    Stevens 
continued  to  impanel  a  jury.) 

(A  jury  was  duly  impaneled  and  sworn  to 
try  the  above  named  cause.) 

The  Court:  At  this  time  I  believe  the  Clerk 
might  discharge  the  other  jurors  who  are  not  in 
service  in  this  case. 

The  Clerk:  The  jurors  who  are  not  sitting  on 
this  case  are  excused  until  next  Monday  morning  at 
10  o'clock  and  you  will,  please,  leave  the  courtroom 
and  not  enter  during  the  trial. 

The  Court:  It  is  now  ten  minutes  past  eleven. 
After  a  brief  recess  will  the  government  be  ready 
to  proceed? 

Mr.  Stevens:  The  government  will  be  ready  to 
proceed  with  an  opening  statement.  However,  our 
first  witness,  the  Doctor,  is  in  surgery  and  has  in- 
formed us  he  will  not  be  able  to  be  here  until  this 
afternoon.  If  the  Court  and  counsel  would  be  willing 
we  would  be  willing  to  adjourn  until  two.  However, 
we  will  make  our  opening  statement  before  that  also 
if  the  Court  desires. 

The  Court:  What  does  the  defendant  prefer 
under  the  circumstances? 
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Mr.  Taylor:  I  believe  it  would  be  advisable  to 
make  the  opening  statement  now,  your  Honor. 

Mr.  Stevens:  May  we  just  make  the  opening 
statement  and  then  we  will  adjourn  mitil  two. 

The  Court:     Is  that  satisfactory,  Mr.  Taylor?  [4] 

Mr.  Taylor:     That's  right,  yeah. 

The  Court:     Very  well.  You  may  proceed. 

(Thereupon,  Mr.  Stevens  presented  his  open- 
ing statement  to  the  jury.) 

Mr.  Miller:  If  the  Court  please,  we  wiU  reserve 
our  statement  at  this  time. 

The  Court:  Very  well.  The  Court  at  this  time 
wishes  to  order  the  Marshal  to  get  in  touch  with 
Kenneth  E.  Brown,  the  juror,  and  instead  of  hav- 
ing him  brought  here  I  ask  that  the  Marshal  deter- 
mine his  excuse  for  non-presence  this  morning,  and 
now,  members  of  the  jury,  it  is  unnecessary  for  me 
to  inform  you  of  the  importance  of  the  case  now 
before  you.  And  I  admonish  you  that  it  is  your  duty 
not  to  discuss  the  subject  matter  of  this  trial  with 
anyone;  do  not  permit  anyone  to  discuss  it  with 
you;  and  do  not  listen  to  any  conversation  concern- 
ing the  subject  matter  of  this  trial;  and  of  course, 
do  not  form  or  express  any  opinion  until  the  case 
is  finally  submitted  to  you.  You  are  now  excused 
until  two  o'clock. 

The  Clerk:  The  Court  is  recessed  until  two 
o'clock. 

(Thereupon,  at  11:30  a.m.,  the  trial  of  this 
cause  was  recessed  until  2:00  p.m.) 
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Afternoon  Session 

(The  trial  of  this  cause  was  resumed  at  2:00 
p.m.,  pursuant  to  the  noon  recess.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Let  the  record  show  the  presence 
of  the  [5]  defendant  and  his  attorney.  Will  the 
Clerk  call  the  roll  of  the  jury? 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  jury.) 

The  Clerk:     They  are  all  present,  your  Honor. 

The  Court:  Very  well.  Are  you  ready  to  pro- 
ceed, gentlemen? 

Mr.   Taylor:     Defendant  is  ready,   your  Honor. 

Mr.  Stevens:  The  government  is  ready,  your 
Honor.  However,  we  must  apologize  to  the  Court 
and  the  jury  and  counsel  again.  The  Doctor  is  still 
busy.  He  had  a  complication  on  the  birth  of  a 
child,  I  guess.  We  would  ask  to  put  on  our  second 
witness  out  of  order. 

Mr.  Taylor:     No  objection. 

The  Court :     You  may  proceed. 

Mr.  Stevens:  Call  Mr.  Goodfellow.  The  govern- 
ment would  also  ask  permission  to  limit  Mr.  Good- 
fellow's  testimony  to  the  identification  of  some  pic- 
tures at  this  time.  He,  his  other  testimony  follows 
in  natural  sequence  later  in  the  trial.  This  is  out 
of  order.  We  would  like  to  have  these  identified  now 
while  we  are  waiting  for  the  Doctor. 

The  Coui-t:     Very  well. 
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JAMES  J.  GOODFELLOW 

a  witness  called  in  behalf  of  the  i^laintiff,  was  duly 
sworn  and  testified  as  follows:  [6] 

Direct  Examination 
By  Mr,  Stevens: 

Q.     Will  you  state  your  name,  please? 
A.     James  J.  Goodfellow. 
Q.     What  is  your  occupation,  Mr.  Goodfellow? 
A.     Territorial  Police  Officer. 
Q.     How^  long  have  you  been  a  Territorial  Police 
Officer'?  A.     Since  August  1st  of  1952. 

Q.     And  where  are  you  stationed? 
A.     Fairbanks. 

Q.     Fairbanks  w^here?  A.    Alaska. 

The  Clerk:     Government's  Identification  No.  1. 

(Enlarged  picture  of  portion  of  body  of  de- 
ceased was  marked  Government's  Identifica- 
tion No.  1.) 

Q.  (By  Mr.  Stevens)  :  Were  you  a  patrolman 
for  the  Territorial  Police  here  in  Fairbanks  on  the 
31st  day  of  January,  1955?  A.     Yes,  sir. 

Q.  On  that  day  were  you  called  to  participate 
in  any  investigation?  A.     I  was. 

The  Clerk:     Government's  Identification  No.  2. 

(Enlarged  picture  of  portion  of  body  of  de- 
ceased was  marked  Government's  Identification 

No.  2.)    [7] 

Q.     (By  Mr.  Stevens)  :     And  in  connection  with 
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that  investigation  did  you  come  in  contact  with  a 

person  known  as  Myrtle  Patricia  Cathey  ? 

A.     Yes,  sir. 

Q.  And  where  was  that  that  you  came  in  con- 
tact with  that  person? 

A.     The  Fairbanks  Funeral  Home. 

Q.     Do  you  remember  the  time  of  day? 

A.     Yes,  sir. 

Q.     When  was  it? 

A.    Approximately  three-thirty  a.m. 

The  Clerk:     Government's  Identification  No.  3. 

(Enlarged  picture  of  portion  of  body  of  de- 
ceased was  marked  Govermnent's  Identification 
No.  3.) 

Q.  (By  Mr.  Stevens) :  And  what  did  you  do 
at  the  funeral  home,  if  anything,  in  connection  with 
that  investigation? 

A.     I  took  six  photographs  of  the  body. 

The  Clerk:  Government's  Identification  No.  4; 
Government's  Identification  No.  5;  Government's 
Identification  No.  6. 

(Enlarged  pictures  of  portions  of  body  of 
deceased  were  marked  Government's  Identifica- 
tion Nos.  4,  5,  and  6,  respectively.) 

Mr.  Miller:  If  the  Court  please,  at  this  time 
we  [8]  would  like  to  invoke  tlie  rule  of  exdudiiio- 
the  witnesses. 

Mr.  Stevens :     We  have  no  objection,  your  Honor. 

The  Court:     At  this  time  it  is  the  order  of  the 
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Court  that  any  person  who  is  in  this  room  who  is 
likely  to  give  testimony  in  this  case  shall  imme- 
diately remove  from  the  room  and  stay  absent  ex- 
cept when  giving  testimony,  so  if  there  are  any 
of  you  who  expect  to  be  called  as  a  witness  in  this 
case  will  you,  please,  leave  the  room. 

Q.     (By  Mr.  Stevens)  :     You  stated  you  took  six 
l)hotographs  ?  A.    Yes. 

Q.     This  is  Government's  Identification  3;  can  you 
identify  that  for  us"?  Please  don't  turn  it  around. 

A.     This  is  an  enlargement  of  the  face  of  the 
body  that  I  photographed  at  the  funeral  home. 

Q.     Does  that  picture  fairly  represent  the  face 
of  the  individual  you  saw  at  the  funeral  home? 

A.     Yes,  sir. 

Q.     Do  you  know  who  made  the  enlargement? 

A.     Mr.  Douthit  of  the  News-Miner. 

Q.     And  you  took  the  picture  personally? 

A.    Yes,  sir. 

Q.     This  is  Government's  Identification  2;  can 
yoTi  identify  that  for  us  ? 

A.     That  is  an  enlargement  of  the  photograph  I 
took  showing  the  left  side  and  back  of  the  body.  [9] 

Q.     Who  is  the  individual  in  the  picture? 

A.     It  is  Mr.  Thomas,  the  owner  of  the  funeral 
liome. 

Q.     And  did  you  also  take  that  picture  ? 

A.     Yes,  sir. 

Q.     Does  that  picture  fairly  represent  the  body 
as  you  saw  it  in  the  funeral  home? 

A.     It   does. 
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Q.    And  that  was  on  the  31st  day  of  January? 

A.    It  was. 

Q.     Of  this  year?  A.     Yes,  sir. 

Q.  This  is  Government's  Identification  1;  could 
you  tell  us  what  that  is,  please? 

A.  That  is  an  enlargement  of  the  photograph 
I  took  showing  the  left  ear  and  the  side  of  the  head 
of  the  body  at  the  funeral  home. 

Q.     You  took  the  original  picture,  did  you? 

A.     Yes,  sir. 

Q.  And  do  you  know  who  made  the  enlargement 
of  this  one? 

A.     Mr.  Douthit  of  the  News-Miner. 

Q.  Did  Mr.  Douthit  make  all  of  these  enlarge- 
ments? A.     Yes,  sir. 

Q.  Does  that  picture  fairly  represent  the  portion 
of  the  body  you  saw  in  the  home  that  morning? 

A.     Yes,  sir. 

Q.  This  is  Goveriunent 's  Identification  4;  would 
you  tell  [10]  us  what  that  is,  please? 

A.  It  is  an  enlargement  of  the  upper  portion  of 
the  body  at  the  fimeral  home  from  the  right  side 
that  I  took  there. 

Q.  Now,  there  is  an  additional  piece  of  paper  on 
that;  do  you  know  who  placed  that  on  there? 

A.     Yes,  sir. 

Q.     Who  did?  A.     I  did. 

Q.  And  does  the  picture  there  fairly  represent 
the  condition  of  the  body  as  you  saw  it  at  that  time  ? 

A.     It  does. 

Q.    Mr.  Douthit  also  made  this  enlargement? 
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A.     Yes,  sir. 

Q.  This  is  Government's  Identification  5;  would 
you  tell  us  what  that  is,  please? 

A.  This  is  a  full  length  photo  or  enlargement 
of  a  photo  that  I  took  of  the  body  at  the  funeral 
home  from  the  left  side. 

Q.  Does  that  fairly  represent  the  condition  of 
that  side  of  the  body  that  you  took  the  picture  of? 

A.     It  does. 

Q.  And  Mr.  Douthit  also  made  the  enlargement 
of  this?  A.     He  did. 

Q.  Is  there  an  additional  piece  of  paper  on  this 
Government's  Identification  5  also? 

A.     There  is.  [11] 

Q.     And  who  placed  that  there?  A.     I  did. 

Q.  This  is  Government's  Identification  6;  will 
you  tell  us  what  that  is,  please? 

A.  That  is  an  enlargement  of  a  photograph  show- 
ing the  lower  legs  of  the  body  that  I  photographed 
at  the  funeral  home  that  morning. 

Q.  And  does  that  fairly  represent  the  condition 
of  the  legs  as  you  saw  them  that  morning? 

A.     It  does. 

Q.  Mr.  Douthit  make  the  enlargement  of  this 
picture  also?  A.     Yes,  sir. 

Q.     What  type  of  camera  did  you  use  ? 

A.     It  is  a  foui'  by  five  graflex. 

Q.     Whose  camera  is  that? 

A.     It  is  Territorial  Police  property. 

Q.  Have  you  taken  other  pictures  for  the  Terri- 
torial Police?  A.     I  have. 


United  States  of  America  35 

(Testimony  of  James  J.  Goodfellow.) 

Q.  Did  you  take  these  pictures  as  part  of  your 
official  duties?  A.     I  did. 

Q.  You  have  examined  each  one  of  the  six  iden- 
tifications? A.     I  have. 

Q.  Due  to  the  enlargement  is  there  any  distor- 
tion of  any  portion  of  that  body?  [12] 

A.    No,  sir. 

Q.  Have  you  compared  them  with  the  original 
photographs?  A.     I  have. 

Q.  What  size  print  does  the  camera  take,  Mr. 
Goodfellow? 

A.  It  is  a  four  by  five,  four  inches  by  five 
inches. 

Q.  What  size  were  the  original  pictures  that 
you  had  developed? 

A.     Four  inches  by  five  inches. 

The  Clerk:  Government's  Identification  No.  7, 
(1  to  6.) 

Mr.  Taylor :     What  was  that  ? 

The  Clerk:     No.  7. 

(Six  (6)  contact  prints  of  mentioned  enlarge- 
ments were  marked  Government's  Identifica- 
tion No.  7  (1  to  6  inclusive).) 

Q.  (By  Mr.  Stevens) :  This  is  Government's 
Identification  7,  Mr.  Goodfellow.  Will  you  identify 
those  for  us,  please? 

A.  These  are  contact  prints  from  the  negatives 
of  the  film  that  I  exposed  that  morning. 

Q.  Are  those  the  same  prints  of  the  first  six 
Identifications  here?  A.     Yes,  sir. 


36  Leon  D.  Urban  vs. 

(Testimony  of  James  J.  Goodfellow.) 

Q.  And  those  are  the  contact  prints  of  the  pic- 
tures you  took  on  the  morning  of  the  31st  of  Janu- 
ary, 1955?  A.    They  are.  [13] 

Mr.  Stevens:  With  the  understanding,  your 
Honor,  if  the  Court  will  allow  us  to  have  such  an 
imderstanding  that  we  can  go  further  on  direct 
examination  at  the  proper  time  of  Mr.  Goodfellow, 
we  will  have 

The  Coui't :  Yes,  that  is  what  I  understood  when 
you  called  him  out  of  turn. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Mr.  Taylor:  We  will  waive  cross-examination 
at  this  time,  your  Honor. 

The  Court:  Very  well,  that  is  all,  Mr.  Good- 
fellow, at  this  time.  I  understand  you  will  be  re- 
called. 

(Witness  excused.) 

Mr.  Stevens:  See  if  Doctor  Anderson  is  there 
yet,  please.  With  the  Court's  permission,  again  then 
we  wish  to  call  another  witness  out  of  turn.  The 
Doctor  is  still  not  here.  We  believe  it  would  be  best 
to  wait  for  the  Doctor,  but  if  the  Court  wishes  to 
continue. 

The  Coui-t:  I  am  wondering  about  that  and  I 
think  that  the  Court  and  the  jury  understands  that 
if  the  Doctor  is  in  surgery  it  is  impossible  for  him 
to  leave  to  come  to  the  court  room  to  testify. 

Mr.  Stevens:  That  is  my  understanding,  j^oiir 
Honor. 

The  Court:     With  that  imderstanding,  I  don't 
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believe  I  should  require  the  government  to  go  ahead 
with  the  witnesses  out  of  turn.  I  wish  we  did  know 
how  soon  the  Doctor  might  be  expected.  [14] 

Mr.  Stevens :  Mr.  Morgan  said  that  he  informed 
my  office  that  it  would  be  no  longer  than  half  an 
hour.  That  was  a  few  minutes  ago.  I  believe  per- 
haps a  twenty  minute  recess  might  do  it.  We  will 
send  someone  over  to  bring  the  Doctor  when  he  is 
through. 

The  Court:  The  defendant  have  any  objection 
to  a  twenty  minute  recess? 

Mr.  Taylor:     No  objection,  your  Honor. 

The  Court:  Ver}^  well.  Members  of  the  juiy, 
once  more  it  is  my  duty  to  admonish  you  that  it  is 
your  duty  not  to  discuss  the  subject  matter  of  this 
trial  with  anyone;  do  not  permit  anyone  to  discuss 
it  with  you;  do  not  listen  to  any  conversation  con- 
cerning the  subject  of  this  trial;  and,  of  course,  do 
not  form  or  express  any  opinion  mitil  the  case  is 
finally  submitted  to  you.  We  will  take  a  twenty 
minute  recess. 

The  Clerk:  Court  is  recessed  until  a  quarter  till 
three. 

(Thereupon,  at  2:25  p.m.,  the  Court  took  a 
recess  until  2:45  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Let  the  record  show  the  presence 
of  the  defendant  and  his  attorneys,  and  Mr.  Stevens, 
the  government  attorney.  You  gentlemen  wish  to 
waive  as  to  the  jury? 
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Mr.  Taylor:  We  will  stipulate  that  they  are 
all  [15]  present  in  the  box,  your  Honor. 

Mr.  Stevens:     The  government  so  stipulates. 

The  Court:     Very  well. 

Mr.  Stevens :     Call  Doctor  Anderson. 

DR.  HARVEYj  W.  ANDERSON 
a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Will  you  state  your  name,  please  *? 

A.    Harvey  W.  Anderson. 

Q.     Where  do  you  reside,  Dr.  Anderson? 

A.     1023-8th. 

Q.  I  was  a  little  premature  there.  What  is  your 
profession?  A.     I  am  a  physician. 

Q.  Are  you  a  physician  admitted  to  practice 
medicine  in  the  Territory  of  Alaska? 

A.     Yes,  I  am. 

Q.     How  long  have  you  been  so  admitted? 

A.     Since  1953. 

Q.    And  where  were  you  before  you  came  here? 

A.  I  was  in  Astoria,  Oregon.  I  practiced  there 
for  somewhat  less  than  a  year. 

Q.     Where  did  you  get  your  training,  Doctor? 

A.  Well,  I  am  a  graduate  of  the  University  of 
Michigan,  [16]  Bachelor  of  Ai-ts  degree,  1946,  and 
then  my  medical  degree  was  obtained  at  Vanderbilt 
University. 

Q.     And  what  year  was  that?  A.     1950. 
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Q.  What  did  you  do  following  your  medical 
degree  ? 

A.  I  had  a  medical  internship  at  Yale  from  '50 
to  '51.  Then  I  had  a  rotating  residency  the  follow- 
ing year  lasting  twelve  months  at  a  General  Hos- 
pital in  California. 

Q.     Where  was  that  located  % 

A.     Bakersfield,  Kern  General. 

Q.  And  you  have  been  in,  you  have  been  prac- 
ticing medicine  here  in  Fairbanks  since  1953? 

A.    March  first  '53,  a  little  bit  over  two  vears. 

Q.     With  whom  are  you  associated  here? 

A.     Doctor  Weston  and  Doctor  Lundquist. 

Q.     Is  that  known  as  the  Doctors  Clinic? 

A.     Yes. 

Q.  In  the  course  of  your  practice  of  medicine. 
Doctor,  have  you  had  occasions  to  perform  autopsys  ? 

A.     Yes,  I  have. 

Q.  How  many  would  you  say  you  have  per- 
formed ? 

A.  Oh,  oh,  probably  fifteen  or  twenty  all  to- 
gether. 

Q.  And,  Doctor,  did  you  happen  to  perform  an 
autopsy  on  the  31st  day  of  January  of  this  year? 

A.     Yes,  I  did. 

Q.    Do  you  recall  the  name  of  the  deceased?  [17] 

A.     Myrtle  Cathey. 

Q.     And  where  did  you  perform  this  autopsy? 

A.     At  the  Fairbanks  Memorial  Chapel. 

Q.     Where  is  that  located? 
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A.  Every  time  I  head  there  I  am  confused.  I 
believe  it  is  on  First  or  Second. 

Q.     It  is  in  Fairbanks,  Alaska,  is  it,  Doctor? 

A.     Oh,  yes. 

Q.  What  was  the  general  appearance  of  the 
deceased  ? 

Mr.  Taylor :  Just  a  moment,  Doctor,  don't  answer 
the  question.  If  the  Court  please,  we  are  going  to 
object  to  any  testimony  by  this  Doctor  on  the  con- 
dition of  Myrtle  Cathey  or  the  results  of  any 
autopsy  performed  at  that  time  on  the  grounds 
that  there  is  no  foundation  laid  to  show  the  neces- 
sity of  such  an  autopsy.  The  res  gestae  of  the 
crime  alleged  in  the  indictment  has  not  been  shown 
and  there  is  no  showing  at  this  time,  your  Honor, 
that  such  evidence  as  sought  to  be  elicited  from  this 
Doctor  is  admissible  upon  the  grounds  that  there  is 
no  showing  of  any  connection  of  this  defendant 
with  the  res  gestae. 

The  Court :  The  Court  doubts  whether  the  foun- 
dation is  sufficiently  laid  for  the  testimony  of  the 
autopsy  at  this  time. 

Mr.  Stevens:  Is  the  Court  sustaining  the  objec- 
tion made  by  Mr.  Taylor  on  the  ground  made  by 
Mr.  Taylor?  [18] 

The  Court:  Not  on  the  ground  of  necessity  as 
urged  but  I  don't  believe  the  proper  foundation 
has  been  laid  for  the  testimony  of  the  Doctor  at 
this   time. 

Q.     (By  Mr.  Stevens)  :     How  did  you  happen  to 
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go  to  the  funeral  home  that  night,  Doctor  Ander- 
son, or  that  morning? 

A.     Well,  Doctor  Weston  and  I  went  over  about 
five  o'clock  Monday  afternoon. 

Q.     Was  it  in  the  afternoon  on  Monday? 

A.     Yes,  about  five,  four-thirty  or  five  o'clock. 

Q.  And  were  you  requested  to  perform  that 
autopsy  by  any  person? 

A.     Yes,  Mrs.  Nordale. 

Q.     The  United  States  Commissioner? 

A.     Yes. 

Q.  You  stated  that  it  was  approximately  four- 
thirty  in  the  afternoon  on  Monday? 

A,     Yes,  sir. 

Q.  And  that  was  the  31st  day  of  January  of 
this  3^ear?  A.     It  was,  yes. 

Q.     Doctor  Weston  was  with  you? 

A.     Yes,  he  was. 

Q.  Now,  would  you  tell  us  the  general  appear- 
ance of  the  deceased,  that  is  the  general  physical 
appearance  of  the  person  you  saw  there  ? 

Mr.  Taylor:  Just  a  moment.  Doctor.  We  are 
going  to  [19]  object  upon  the  grounds  the,  it  would 
be  inadmissible  at  this  time,  immaterial,  irrelevant, 
as  no  part  of  the  res  gestae  has  been  proven,  no 
connection  shown  as  to  any  crime  being  committed 
and  I  think  the  testimony  of  this  Doctor  is  too  early 
in  point  of  time,  your  Honor,  and  another  thing, 
your  Honor,  I  don't  think  the  appearance  of  the 
deceased,   if  the   Doctor  is   allowed   to   testify,   is 
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admissible  unless  it  is  showed  that  the  appearance 
was  the  cause  of  death. 

The  Court:     Overruled.  He  may  answer. 

Dr.  Anderson:  Well,  her  appearance  was  that 
of  a  woman  who  had  undergone  injury  particularly 
about  the  head.  She  had  two  healing  cuts  of  the 
lower  lip  and  the  upper  lip  on  the  left  side.  These 
were  about  a  half-inch  deep  and  she  had  a  scab 
over  her  nose  and  there  were  dark  cutaneous  dis- 
colorations  behind  both  ears  and  the  largest  one 
was  behind  the,  between  the  shoulder  blades  measur- 
ing about  seven  inches  across.  This  was,  had  a 
diamond  shape.  There  was  also  a  large  four  inch 
bruise  on  the  outer  aspect  of  the  left  shoulder. 
There  was  also  a  large  discoloration  over  the  left 
hip.  Apart  from  that  there  wasn't  any  evidence  of 
injury,  a.  few  shin  bruises. 

Q.  (By  Mr.  Stevens)  :  Could  you  tell  us  the 
approximate  size  of  this  deceased  person? 

A.  Well,  I  didn't  take  her  length.  She  appeared 
to  me  to  be  about  five  foot  six  or  seven  inches  tall 
and  she  w^as  a  good-sized  person.  She  wasn't  at  all 
slight.  I  would  estimate  [20]  her  weight  to  be  a 
hundred  fifty  pounds,  slightly  obese. 

Q.  You  used  the  word  cutaneous.  Doctor.  Would 
you  tell  us  w^hat  that  means?  A.     Skin.  Skin. 

Q.     What  did  3''ou  use  that  in  reference  to? 

A.  The  discolorations  behind  the  ears  and  on  the 
shoulder  and  the  hip. 

Mr.  Taylor:     What  was  that  word,  Doctor? 

Dr.  Anderson:     Cutaneous. 
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Mr.  Taylor:     How  do  you  spell  it? 

Dr.  Anderson:     C-u-t-a 

Mr.  Taylor :     Oh,  I  see. 

Q.  (By  Mr.  Stevens)  :  At  that  time  did  you  per- 
form an  autopsy?  A.     Yes. 

Q.    What  did  you  do  to  perform  this  operation? 

A.     Well,  it  was  a 

Mr.  Taylor:  Just  a  moment.  Doctor.  Now,  I  am 
going  to  broach,  your  Honor,  the  same  objection. 
No  res  gestae  having  been  proven,  no  prima  facie 
case  has  been  made  and  there  has  been  no  connec- 
tion shown  between  the  testimony  of  the  Doctor  and 
the  defendant.  No  way  been  connected  up,  your 
Honor,  and  it  is  out  of  line  and  out  of  place  and 
we  feel  that  a  violation  of  the  rules  of  evidence, 
your  Honor,  to  allow  this  Doctor  to  go  ahead  at 
the  present  time. 

The  Court:     Overruled.  He  may  answer.  [21] 

Dr.  Anderson :  Well,  this  autopsy  was,  was  called 
a  com23lete  autopsy  wherein  we  not  only  open  the 
chest  and  abdomen  to  see  the  organs  contained  in 
those  areas  but  also  the  head.  Many  times  we  don't 
have  permission  to  do  an  autopsy.  People  are  afraid 
that  the  head  will  be  opened  or  spoil  the  appear- 
ance at  a  funeral  or  what  not,  but  this  was  a 
case  where  I  felt  the  damage  was  to  the  brain, 
so  I  did  a  complete  autopsy.  Consists  of  lifting 
off  the  top  of  the  skull  after  the  scalp  is  incised 
and  the  bone  is  cut  with  an  electric  saw  and  then 
the  chest  and  abdomen  are  opened  in  the  usual 
autopsy  fashion.  Do  you  want  that  described? 
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Q.  (By  Mr.  Stevens) :  No,  Doctor,  I  would  like 
to  have  you  describe  v^hat  you  found  when  you  re- 
moved the  scalp,  if  you  would,  please. 

A.  The  temporalis  muscles  on  either  side  of  this 
person  contained  large  hemorrhages.  These  are  the 
large,  flat  chewing  muscles  that  are  present  on  each 
side  of  the  skull,  mastication  muscles,  and  there 
were  hemorrhages  beneath  these  and  then  when  the 
skull  was  removed  the  dura  mater,  which  is  the 
tough  fiberous  layer  between  the  skull  bone  and  the 
brain  that  was  next  opened  and  on  the  right  side 
of  the  brain  blood  came  out  under  ]:)ressure  and  then 
clotted  blood  was  present  on  the  central  top  surface 
of  the  brain  on  the  right  side.  There  was  no  evi- 
dence of  skull  fracture  and  there  didn't  appear  to 
be  any  abnormality  of  the  brain  except  the  presence 
of  the  blood  on  the  surface.  [22] 

Q.  Would  you  tell  us  the  location  of  this  hem- 
orrhage, I  take  it  it  was  a  hemorrhage  in  the  brain, 
is  that  correct? 

A.     Hemorrhage  on  the  surface  of  the  brain. 

Q.     Where  was  that  located? 

A.  Is  was  located  on  the  right  half  of  the  brain. 
It  would  be  on  the  parietal  surface,  which  is  the 
central  surface,  top  part. 

Q.     Is  that  the  top  right  side  of  the  head? 

A.     Yes. 

Q.     Did  yon  exaiTiine  the  chest  cavity? 

A.     Yes. 

Q.  Would  you  tell  us  if  you  found  any  evi- 
dence of  abnormality  or  any  type  of  disease? 
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A.  No,  there  didn't  appear  to  be  anything  wrong 
with  the  heart  or  lungs  and  similarly  in  the  abdomen. 
The  various  organs  appeared  normal.  In  a  case 
of  this  kind  Avhere  there  are  external  marks  of 
injury  oceasionall}^  the  spleen  may  be  ruptured  in 
the  abdomen  accounting  for  death.  This  organ,  how- 
ever, was  intact.  The  uterus  was  normal  in  size  and 
did  not  in  any  w^ay  suggest  the  appearance  of 
pregnancy. 

Q.  Doctor,  based  on  your  findings  by  performing 
this  autopsy,  did  you  reach  a  conclusion  as  to  the 
cause  of  death  of  this  person? 

Mr.  Taylor:  Just  a  moment,  your  Honor,  we 
are  going  to  object  to  that  upon  the  grounds  there 
is  no  res  gestae,  no  evidence  of  that  at  this  time  to 
connect  the  crime  with  the  [23]  defendant;  no  evi- 
dence to  connect  the  deceased  with  the  defendant. 
Be  irrelevant,  immaterial  and  inadmissible  at  this 
time. 

The  Court:  Overruled.  He  may  answer  if  he 
knows. 

Dr.  Anderson:  Yes,  I  believe  the  cause  of  death 
was  very  clear.  I  would  say  the  cause  of  death  was 
cranial  injury  as  evidenced  by  the 

Mr.  Taylor:  Just  a  moment,  Doctor.  Just  an- 
swer the  question,  what  was  the  cause  of  death, 
hemorrhage  or  what. 

Mr.  Stevens:  Don't  answer  Mr.  Taylor's  ques- 
tion. You  were  answering  my  question.  Please,  con- 
tinue. Doctor. 
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Mr.  Taylor :    We  the  going  to  object,  your  Honor, 

to  any  further  question  except  what  the  Court  is 

going  to  admit  as  to  actual  cause  of  death. 

The  Court:     The  reporter  will,  please,  read  the 

question  asked  by  Mr.  Stevens,  and,  Doctor,  if  you 

will  listen  to  it  again  and  answer  it. 

(Thereupon,  the  reporter  read  the  question.) 

The  Court:  You  can  answer  that  question  yes 
or  no,  I  believe. 

Dr.  Anderson:    Yes. 

Q.  (By  Mr.  Stevens)  :  What  was  the  cause  of 
death.  Doctor? 

A.  Brain  injury  as  evidenced  by  subdural  hema- 
toma. 

Mr.  Taylor:  Would  you  translate  that,  Doctor, 
so  we  will  know  what  that  means'? 

Mr.  Stevens :  Your  Honor,  I  ask  that  Mr.  Taylor 
make  [24]  his  objections  to  the  Couii;  and  wait 
until  the  proper  time  for  cross-examination. 

The  Court:  Yes,  that  is  right.  You  may  object 
and  you  will  have  an  opportunity  to  cross-examine. 

Mr.  Taylor:  If  the  Court  please,  I  didn't  mean 
to  object  to  it  but  so  we  would  know  what  those 
last  few  words  were  for  our  own  use  so  we  could 
make  a  proper  objection. 

The  Court:  You  could  bring  that  out  on  cross- 
examination  or  at  least  address  your  objections  to 
the  Court  and  you  will  have  an  opportunity  with 
this  witness. 

Q.     (By  Mr.   Stevens)  :     I   believe,  Doctor,  you 
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stated  that  the  cause  of  death  was  cranial  injury 

as  evidenced  b}^  this 

A.     Brain  injury. 

Q.  You  also  just  stated,  did  you  not,  there  was  no 
evidence  of  a  fracture  of  the  skull,  is  that  correct? 

A.     Yes. 

Q.  Did  you  ascertain  the  cause  of  the  brain  in- 
jury? 

Mr.  Taylor :  Just  a  moment,  your  Honor,  we  are 
going  to  object  to  that.  There  is  no  foundation 
laid  for  that  nor  is  there  any  connection,  the  cause 
of  death  of  Myrtle  Cathey  with  the  defendant, 
highly  improper  at  this  time,  your  Honor,  unless 
the  res  gestae  or  prima  facie  case  is  made  out  in 
some  way  connecting  this  defendant  with  the  testi- 
mony that  is  now  being  elicited  from  this  witness. 

Mr.  Stevens:  Maybe  we  could  straighten  Mr. 
Taylor  out  then.  [25] 

Mr.  Taylor :  Mr.  Taylor  don't  need  straightening 
out. 

Mr.  Stevens:  The  government  is  attempting  to 
set  up  the  corpus  delicti. 

The  Court:  He  may  answer  if  he  knows  that 
last  question.  Do  you  know  what  the  question  is  now, 
Doctor,  or  shall  we  have  it  read  to  you? 

Dr.  Anderson:  He  asked  me  what  I  thought  the 
cause  of  the  injury  was. 

Q.  (By  Mr.  Stevens)  :  Doctor,  {  will  v;itlidravv 
that  if  it  disturbs  you.  Was  the  formation  of  this 
subdural  hematoma  the  result  of  a  natural  develop- 
ment in  that  brain? 
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Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  to  object  to  that  question  as  leading,  pre- 
judicial, not  based  upon  the  previous  evidence  of 
this  witness. 

The  Court:     Overruled.  He  may  answer. 

Dr.  Anderson:  Will  you  state  your  question 
again,  please? 

Mr.  Stevens :     Would  you  read  it  1 

(Thereupon,  the  reporter  read  the  question.) 

Dr.  Anderson:     No. 

Q.  (By  Mr.  Stevens)  :  By  examining  the  body 
of  the  deceased  did  you  ascertain  what  caused  the 
development  of  the  subdural  hematoma? 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  to  object  until  the  result  of  the  examination 
of  the  body  is  set  [26]  forth  here,  testified  to  by  this 
witness. 

The  Court:     I  think  he  can  answer  if  he  knows. 

Dr.  Anderson :  My  answer  to  that  is  yes,  there  is 
sufficient  external  marks  of  injury  about  the  face 
and  cranial  vault  itself  to  indicate  that  injury  had 
l)een  done  and  subdural  hematoma  typically  fol- 
lows injury.  Therefore,  I  believe  that  these  external 
injuries  as  evidenced  by  bruises  were  the  cause  of 
this  condition. 

Q.  (By  Mr.  Stevens) :  And  you  described  these 
bruises,  previously,  did  you  not?  A.     Yes. 

Q.  And  were  those  the  bruises  you  described 
behind  the  two  ears  and  about  the  face? 

A.     Mouth,  nose  and  behind  either  ear,  and  then 
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the  autopsy,  in  the  course  of  the  autopsy  the  hem- 
orrhages beneath  the  temporalis  muscles  indicated 
that  injury  had  been  done  there  as  well,  although 
that  area  is  the  lateral  part  of  the  skull  and  the 
scalp  in  that,  in  those  locations  did  not  show  dis- 
colorations. 

Q.  And  did  you  examine  these  various  lacera- 
tions and  discolorations  to  ascertain  what  type  of 
injury  had  caused  these  results? 

Mr.  Taylor :  Just  a  moment,  the  question  is  very 
indefinite  when  he  mentioned  these  results.  I  think 
he  should,  what  results  should  be  set  forth.  [27] 

The  Court :  I  presume  he  means  the  results  that 
the  Doctor  has  testified  to.  He  may  answer  if  he 
knows. 

Dr.  Anderson:  I  did  not  examine  these  wounds 
to  determine  their  cause.  I  examined  them  only  to, 
well,  I  was  thinking  of  when  I  first  saw  the  patient, 
which  was  while  she  was  alive.  I  did  not  examine 
these  wounds  to  determine  their  cause.  I  however, 
have  a  clear  idea  of  what  the  wounds  looked  like. 

Q.  (By  Mr.  Stevens) :  Well,  by  examining  the 
wounds  alone,  Doctor,  could  you  tell  us  whether 
or  not  any  type  of  instrument  was  used  to  inflict 
those  wounds'? 

A.  Well,  an  instrument  such  as  a  knife,  of 
course,  would  leave  a  cut.  There  were  no  such 
woimds  as  that. 

Mr.  Taylor :  Just  a  moment,  I  am  going  to  object. 
1  think  the  answer  calls  for  a  yes  or  no. 

The  Court:  I  will  strike  the  answer  of  the 
witness. 
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Dr.  Anderson :     The  question  was,  did  I  think 

The  Court:     Maybe  it  should  be  read,  Doctor. 

(Thereupon,  the  reporter  read  the  question.) 

Dr.  Anderson:     No. 

Q.  (By  Mr.  Stevens)  :  Well,  they  are,  I  am 
confused.  Doctor,  is  your ;  well,  in  your  opinion.  Doc- 
tor, what  did  cause  the  wounds'? 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  [28]  to  object  to  that  upon  the  ground  it 
calls  for  a  conclusion. 

The  Court:  Sustained.  You  might  ask  him  if 
he  has  an  opinion. 

Q.  (By  Mr.  Stevens)  :  Do  you  have  an  opinion 
as  to  what  caused  these  wounds.  Doctor  Anderson? 

A.  I  think  the  cuts  on  the  left  side  of  the  mouth 
would  be 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  to  object  to  any  further  testimony,  cuts  along 
side  of  the  mouth  or  any  wounds  or  of  any  wounds 
as  would  not  tend  to  contribute  to  the  death  of 
Myrtle  Cathey,  be  just  superfluous,  incompetent, 
irrelevant  and  immaterial.  I  think  what  we  are 
trying  to  do  is  inquire  into  the  death  of  Myrtle 
Cathey  rather  than  any  superficial  wounds  she 
might  incur  in  any  manner. 

The  Court:     Objection  overruled. 

Dr.  Anderson:  I  believe  the  mouth  lacerations 
being  rather  ragged  would  be,  could  be  well  ex- 
plained by  a  fist. 
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Q.  (By  Mr.  Stevens)  :  Did  you  examine  the,  or 
did  you  have  any  opinion,  just  yes  or  no,  as  to  the 
cause  of  the  other  lacerations  and  bruises  on  the 
body?  A.     Yes. 

Q.  And  what  was  your  opinion,  Doctor,  as  to  the 
type  of  injury  that  could  have  caused  the  discolora- 
tions  behind  the  two  ears  ?  [29] 

A.  She  had  numerous  discreet  bruises  all  over 
her  body.  I  would  say  she  was  beat  up. 

Mr.  Taylor:  Just  a  moment,  your  Honor.  I  am 
going  to  object  and  ask  that  the  question  be  stricken, 
or  the  answei*  be  stricken  as  not  responsive  to 
the  question. 

The  Court:  It  is  not  responsive  and  will  be 
stricken.  Proceed,  Mr.  Stevens. 

Q.  (By  Mr.  Stevens) :  Just  confine  yourself  to 
the  two  ears,  Doctor.  You  have  an  opinion  as  to 
what  caused  those  you  said,  what  type  of  injury 
caused  the  bruises  behind  her  ears  in  your  opinion? 

A.  The  ears  themselves  were  not  damaged  and 
yet  behind  each  ear  there  were  large  bruises,  so 
I  believe  that  some  object  got  behind  the  ears 
without  injuring  the  ears;  this  object  may  have  been 
a  fist,  it  may  have  been  a 

Mr.  Taylor:  Just  a  moment,  Doctor,  I  believe 
you  were  guessing  that  time.  I  think  the  Court 
should  admonish  the  Doctor  not  to  guess  what  hap- 
pened. 

The  Court :  He  is  giving  his  opinion  as  I  under- 
stand it,  based  on  his  examination  of  the  body. 

Q.     (By  Mr.  Stevens)  :     Doctor,  in  your  opinion 
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and  from  your  examination  of  this  body  and  your 
autopsy,  could  you  state  whether  or  not  the,  these 
injuries  could  have  been  caused  by  a  blunt  object, 
by  fist  or  otherwise? 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  [30]  to  object.  The  question  is  leading. 

The  Court :     He  may  answer. 

Dr.  Anderson:  I  could  not  specify  the  exact 
object. 

Q.  (By  Mr.  Stevens)  :  But  could  you  specify  as 
to  whether  or  not  it  was  a  sharp  or  a  blunt  object? 

A.     I  am  quite  convinced  it  was  blunt. 

Q.  And  from  your  observation  of  the  body, 
could  you  tell  us  whether  or  not  it  was  a  large 
or  small  object? 

A.  Well,  the  one  bruise  was  seven  inches  across, 
the  one  })ehind,  between  the  shoulder  blades.  That 
was  the  largest  bruise  she  had,  that  would  have 
to  be  the  largest  object. 

Q.  Doctor,  this  is  Government's  Identification  6; 
could  you  identify  that  from  the  picture? 

A.     Yes. 

Q.  And  you  have  seen  the  same  type  of  objects 
before  ? 

A.  Yes,  she  had  a  tatoo  on  her  left  thigh.  This  is 
present  in  this  picture. 

Q.  Does  that  picture  fairly  represent  the  state 
of  the  legs  of  the  deceased  at  the  time  of  your 
autopsy?  A.     Yes. 

Q.  This  is  Government's  Identification  5,  Doc- 
tor. Could  you  tell  us  is  that  the  same  person  that 
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you  performed  the  autopsy  upon  ?  A.    Yes. 

Q.  The  person  that  was  known  to  you  as  Myrtle 
Cathey,  [31]  Myrtle  Patricia  Cathey? 

A.     Yes. 

Q.  And  does  that  picture  fairly  represent  the 
state  of  the  deceased's  body  at  the  time  you  per- 
formed your  autopsy  or  just  prior  thereto? 

A.     Yes. 

Q.  This  is  Government's  Identification  4,  Doc- 
tor; could  you  tell  us,  is  that  also  a  picture  of  the 
deceased?  A.     Yes,  it  is. 

Q.  Do  any  of  the  bruises  that  you  have  de- 
scribed appear  upon  that  picture?  A.     Yes. 

Q.  And  are  the,  is  the  picture  fairly  represen- 
tative of  the  condition  of  the  deceased  at  that 
time?  A.     Yes,  I  believe  so. 

Q.  This  is  Government's  Identification  1,  Doc- 
tor; is  that  also  a  picture  of  the  deceased.  Myrtle 
Patricia  Cathey?  A.     Yes. 

Q.  And  is  it  fairly  representative  of  the  con- 
dition of  that  part  of  the  body  that  you  examined  ? 

A.  Well,  there  is  some  difference  here,  that  stain 
beneath  the,  between  the  shoulder  blades  does  not 
show  up  here,  but  it  is  the  same  person. 

Q.  Does  the  picture  show  any  portion  that  you 
have  described,  the  discoloration  ? 

A.  Yes,  this  shows  the  area  behind  the  UH't 
ear.  [32] 

Q.  And  that  is  fairly  representative  of  the  con- 
dition of  the  body  except  for  the  fact  that  it  does 
not  show  all  of  the  conditions  ? 
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A.  The  other  stain  does  not  appear  to  be  there, 
the  stain  behind  the  left  ear  is  not  shown  well. 
The  hair  is  in  the  way  there. 

Q.  This  is  Government's  Identification  2,  is  that 
a  picture  of  the  same  deceased  person,  Myrtle 
Patricia  Cathey?  A.     Yes,  it  is. 

Q.  And  do  any  of  these  bruises  appear  upon  that 
picture  ? 

A.     The  left  hip  bruise  shows  very  well  here. 

Q.  And  is  that  fairly  representative  of  the  bruise 
that  appeared  upon  the  deceased's  body? 

A.     Yes. 

Q.     Are  any  of  the  other  bruises  there? 

A.     No,  just  that  one. 

Q.  And  this  is  Government's  Identification  3, 
Doctor;  is  that  also  a  picture  of  a  portion  of  the 
deceased's  body?  A.     Yes,  it  is. 

Q.  x\nd  do  you  identify  that  as  being  a  picture 
of  Myrtle  Patricia  Cathey?  A.     Yes. 

Q.  Is  it  fairly  representative  of  the  condition 
of  that  portion  of  the  body?  A.     Yes. 

Q.  Doctor  Anderson,  these  pictures  are  some- 
what enlarged.  [33]  By  that  enlargement  and  from 
your  memory  as  to  the  condition  of  the  body  are 
there  an\*  distortions  as  to  the  pictures  presented 
here?  A.     No. 

Q.  Then  they  are  all  fairly  representative  of 
the  body  as  you  view^ed  it?  A.     Yes. 

Q.  Doctor,  do  you  know  who  proclaimed  this 
woman  to  be  deceased,  to  be  dead? 
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A.  No,  one  of  the  Doctors  in  the  hospital  at 
the  time. 

Q.  Did  you  see  the  woman  immediately  after 
her  death?  A.     Not   immediately  after. 

Q.     How  soon  after  her  death  did  yon  see  her? 
A.     I  just  don't  recall  whether  I  went  over  there 
that  night  after  she  died  or  whether  it  w^as  later 
on  in  the  afternoon  when  we  did  the  autopsy. 

Q.  You  have  described  the  cause  of  death  as 
being  subdural  hematoma?  A.     Yes. 

Q.  Could  this  subdural  hematoma  have  developed 
from  any  other  cause  than  the  injuries  you  have 
described  ?  A.     Yes. 

Q.    What  would  that  have  been? 

A.  Spontaneous  su])arachnoid  hemorrhage  oc- 
casionally occurs. 

Q.  Was  there  any  evidence  to  show  to  you  that 
that  had  [34]  occurred  in  this  case? 

A.     No. 

Q.  Now,  Doctor,  had  you  seen  this  woman  as  a 
patient  while  she  was  alive?  A.     Yes,  I  did. 

Q.  When  was  the  first  time  you  saw  her,  if  you 
recall  ? 

A.     It  was  on  a  Saturday  evening,  January  22nd. 

Q.    And  approximately  what  time  was  that  ? 

A.  That  was  about,  oh,  eight-thirty  or  nine 
o'clock  in  the  evening. 

Q.     Where  did  you  see  her? 

A.    At  the  Club  Alibi. 

Q.     Where  is  that  located? 

A.     That  is  on  South  Cushman,  about  22nd  or 


56  Leon  D.  Urban  vs. 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 

23rd  and  South  Cushman,  on  the  left-hand  side  as 

you  go  out  of  town. 

Q.  Is  that  also  in  the  City  of  Fairbanks  or  right 
near  the  City  of  Fairbanks'? 

A.     It  is  about  on  the  border  line. 

Q.  Fairbanks,  Alaska,  that  is.  Is  that  correct, 
Doctor  ? 

A.     Yes,  I  believe  it  is  right  on  the  City  limits. 

Q.     Now,  how  did  you  happen  to  go  there? 

A.  Mr.  Urban  called  my  home  and  requested 
me  to  make  a  visit  there. 

Q.  And  what  did  you  do  when  you  arrived; 
how  did  you  get  in  to  start  with,  to  the  Club,  did 
you  enter  the  Club? 

Q.  Yes,  I  did.  I  drove  up  there  and  parked  the 
car  in  [35]  front  and  I  didn't  see  any  lights  on  in 
front  so  I  went  aroimd  to  the  back  where  he  had 
a  light  on  and  I  went  in  the  back  door  and  then 
I  went  and  proceeded  to  see  the  patient. 

Q.    And  where  was  the  patient? 

A.  There  appeared  to  be  only  one  room  there 
apart  from  the  bar  and  a  room  where  several  tables 
were,  and  the  bed  in  it  and  that  is  where  the  patient 
was. 

Q.  By  the  patient,  do  you  mean  the  same  per- 
son, the  deceased  person,  Myrtle  Cathey? 

A.    Yes. 

Q.  What  did  you  do  at  that  time  with  the 
patient? 

A.  I  examined  her  and  I  inquired  of  Mr.  Urban 
what  was  wrong  with  her  and  he  said  that  she 
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had  been  out  with  some  girls  earlier  in  the  day, 
early  that  morning,  Saturday  morning  early  or 
Friday  night  late  and  that  she  had  been  in  a  fight 
so  he  wanted  me  to  do  what  was  necessary,  fix 
her  up. 

Q.     What  was  her  condition.  Doctor  ? 

A.  Well,  I  examined  her  and  found  her  to  be 
this  way.  I  could  smell  alcohol  on  her  breath  and 
she  had  somewhat  stale  cuts  on  the  lips  and  she 
had  gross  swelling  of  both  cheek  regions.  She  had 
a  small  cut  on  her  nose.  She  had  bruises  behind, 
I  believe  I  noted  at  that  time  she  had  a  bruise 
behind  the  left  ear,  scattered  bruises  about  the  body, 
no  significant  bruising  on  the  trunk  and  I  looked 
in  her  mouth  and  didn't  see  any  tongue  lacerations, 
took  her  blood  pressure  which  was  normal,  and 
then  I  proceeded  to  sew  up  these  cuts  on  her 
lips.  [36] 

Q.  Did  you  give  her  any  other  type  of  adminis- 
tration, Doctor,  any  other  type  of  medicine? 

A.  I  gave  her  an  injection  of  penicillin  preven- 
tively with  regard  to  an  infection  which  I  thought 
would  set  up  in  the  lip  lacerations  because  they 
looked  rather  dirty.  They  weren't  fresh  wounds. 

Q.     Was  she  coherent  at  that  time? 

A.  I  would  say  not  because  I  didn't  have  any, 
wasn't  able  to  have  any  conversation  with  her. 
The  only  thing  I  could  get  out  of  her  would  be 
''leave  me  alone,  go  away"  at  the  time  when  I  was 
injecting  the  novocaine  or  putting  in  stitches.  That 
is  the  only  type  of  answer  I  got  out  of  her. 
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Q.  Did  you  leave  any  type  of  instructions  for 
her  care? 

A.  Well,  I  told  Mr.  Urban  to  call  me  the  fol- 
lowing day  if  she  needed,  if  he  thought  she  needed 
any  further  treatment.  I  would  be  glad  to  come  out 
and  see  her. 

Q.  As  you  entered  the  Alibi  Club,  Doctor,  was 
there  anyone  else  present?  A.     No. 

Q.  Then  just  the  deceased  and  Mr.  Urban  were 
present  during  the  time  you  have  related? 

A.     Yes. 

Q.     Did  Mr.  Urban  call  you  the  next  day? 

A.     Not  to  my  knowledge. 

Q.  Did  you  see  the  deceased  again  before  her 
death?  A.     Yes,  I  did.  [37] 

Q.     Do  you  recall  when  that  was.  Doctor? 

A.  That  was  the  following  Sunday,  that  is  a 
week,  Sunday  a  week  after  that  Saturdaj^  that  was 
January  30th. 

Q.     And  what  time  was  that  ? 

A.  Well,  this  again  was  in  the  evening  about 
nine  o'clock. 

Q.  And  how  did  you  ha])])en  to  go  to  see  hoT-  a 
second  time? 

A.  Mr.  Urban  called  again  and  said  to  come 
quick  because  something  has  happened.  He  heard 
a  clicking  noise  and  she  was  all  tight  or  something 
and  having  some  kind  of  a  spell  and  I  had  better 
hurry,  so  I  hurried.  f 

Q.     Did  you  go  to  the  same  place? 

A.     Club  Alibi? 
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Q.    Yes.  A.     Yes. 

Q.  Was  there  anyone  there  besides  the  deceased 
and  Mr.  Urban?  A.     No. 

Q.     Did  you  see  the  deceased  at  that  time? 

A.    Yes,  I  did. 

Q.    And  where  was  she  on  this  second  occasion? 

A.     She  was  in  the  bed. 

Q.     The  same  bedroom? 

A.     The  same  bedroom,  the  only  bedroom. 

Q.     And  what  did  you  do  for  her  at  that  time? 

A.  I  looked  at  her  again  and  I  could  see  that 
the  left  [38]  side  of  her  body  was  in  a  convulsion. 
It  was  a  clonic  type,  intermittent  type  of  convulsion 
and  I  noticed  that  her  left  pupil  was  small,  fixed,  and 
right  pupil  was  dilated  and  fixed.  These  are  the 
pupillary  signs  plus  the  active  convulsion  and  pres- 
ence of  absolute  unconsciousness  which  was  detected, 
too.  These  three  things  made  me  put  her  in  the 
hospital  right  away.  These  are  signs  of  serious  brain 
injury.  That  is  what  we  did.  I  called  the  ambulance. 

Q.  Did  you  have  occasion  to  examine  her  body  at 
that  time?  A.     Yes. 

Q.  Did  you,  would  you  tell  us  the  condition  of 
her  body  at  that  time? 

A.  Well,  the  lacerations  were  scabbed  over  and 
showed  fairly  good  evidence  of  healing.  The  swelling 
about  the  cheeks  and  nose  was  gone  from  the  previous 
week.  The  little  cut  on  the  nose  was  healed  over 
and  the  various  skin  discolorations  had  a  darker 
color.  They  were  more  purplish  in  color  and  as  I 
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recall  from  the  first  visit  these  bruises  were  more 

of  a  bluish,  not  really  as  evident. 

Q.  The  time  of  your  second  visit,  Doctor,  was 
the  deceased  conscious  at  any  time'?  A.     No. 

Q.  Did  you  have  a  discussion  with  Mr.  Urban 
at  the  occasion  of  the  second  visit  concerning  your 
patient?  A.     Well,  I  talked  to  him.  [39] 

Q.    Was  there  anyone  else  there  at  that  time? 

A.    No. 

Q.  And  what  was  the,  this  was  approximately 
nine  o'clock  on  the  30th  day  of  January,  Doctor? 

A.    About  nine  o'clock. 

Q.  What  was  the  conversation  that  you  had  with 
the  defendant  concerning  the  deceased? 

Mr.  Taylor:  Just  going  to  object  and  ask  the 
Court  restrict  that  strictly  to  the  condition  of  the 
deceased.  Under  the  present  questioning  that  is 
about  all  that  can  be  gone  into  at  this  time.  Other- 
wise there  is  no  res  gestae  laid  for  any  conversation 
of  this  defendant. 

The  Court:     He  may  answer. 

Dr.  Anderson:  Well,  I  asked  him  what  happened 
and 

Mr.  Taylor:  I  am  going  to  object,  your  Honor, 
because  that  is  repetitious.  He  has  already  testified 
to  that,  what  happened. 

The  Court:     Overruled.  Continue,  Doctor. 

Dr.  Anderson :  And  he  said  that  the  patient  had 
been  doing  very  well  during  the  week  and  he  showed 
me  a  chair  which  he  had  there  outside  the  bedroom 
door  which  had  a  plaid  blanket  draped  over  it,  and 
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he  said  that  she  had  been  getting  better  every  day 
and  she  had  been  sitting  np  here  and  then  all  of  a 
sudden,  just  before  he  called  me  that  she  had  had 
this  spell.  He  evidently  was  close  by.  He  heard  this 
clicking  sound  and  he  [40]  turned  around  and  she 
was  having  this  fit  or  this  spell  and  he  didn't  know 
what  to  do  so  he  called  me.  That  was  the  essential 
content  of  what  we  talked  about. 

Mr.  Stevens:  Your  Honor,  we  have  been  ap- 
proximately an  hour.  Could  we  have  a  ten  minute 
recess  at  this  time  ? 

The  Court :  Yes.  Members  of  the  jury,  once  more 
I  admonish  you  not  to  discuss  the  subject  matter 
of  this  trial  with  anyone;  not  to  permit  anyone  to 
discuss  it  with  you;  not  to  listen  to  any  conversa- 
tion concerning  the  subject  of  this  trial;  and  do  not 
form  or  express  any  opinion  until  the  case  is  finally 
submitted  to  you.  We  will  take  a  ten  minute  recess. 

The  Clerk:     Court  is  recessed  for  ten  minutes. 

(Thereupon,  at  3:50  p.m.,  the  Court  took  a 
recess  until  4:00  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk:     Court  is  reconvened. 

The  Court :  Let  the  record  show  the  presence  of 
the  defendant  and  his  counsel  and  the  government 
attorneys. 

Mr.  Taylor:  We  will  stipulate  that  all  members 
of  the  jury  are  present,  your  Honor. 

Mr.  Stevens :  The  government  so  stipulates,  your 
Honor. 


62  Leon  D.  Urban  vs. 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 

The  Court:  Thank  you,  Mr.  Stevens.  You  may 
proceed. 

DR.  HARVEY  W.  ANDERSON 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further  direct  examina- 
tion. [41] 

Q.  (By  Mr.  Stevens) :  Now,  Doctor,  you  have 
told  us  that  you  examined  the  deceased  on  the  eve- 
ning of  the  22nd  day  of  January  and  also  on  the 
evening  of  the  30th  day  of  January,  this  year. 
Would  you  tell  us  in  your  opinion  if  there  was  any 
significant  difference  in  her  condition  on  the  second 
occasion  other  than  the  item  that  you  told  us  con- 
cerning the  fixation  of  the  eyes'? 

A.  Well,  those  findings  indicated  that  she  was 
about  as  close  to  being  dead  as  a  person  could  get, 
whereas  on  the  first  occasion  she  seemed  to  be  in 
fairly  good  condition.  Couldn't  tell  for  certain,  how- 
ever, how  much  was  injury  and  how  much  was 
alcohol,  but  on  the  second  occasion  she  was  critically 
ill. 

Q.  Well,  on  the  second  occasion  did  you  discover 
any  significant  indication  of  injury  that  you  had 
not  discovered  on  the  first  occasion?  A.     No. 

Q.  Then  except  for  the  fact  that  the  bruises  had 
liecome  more  discolored  there  was  no  additional  in- 
dications of  injury  in  that  ten-day  period? 

A.     Not  that  I  could  see. 

Q.  You  stated  that  on  the  evening,  the  first 
evening,  the  22nd  day  of  January  that  you  observed 


United  States  of  America  63 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 

the  odor  of  alcohol,  is  that  correct?  A.     Yes. 

Q.  As  a  physician,  did  you  have  an  opinion  as 
to  the  [42]  state  of  sobriety  of  yonr  patient  at  that 
time? 

A.  I  would  say  my  opinion  was  that  she  was 
intoxicated  because  her  only  answers  were  of  very 
brief  surly  sort,  leave  me  alone,  as  I  said  before 
the  only  thing  she  said,  "go  away,  leave  me  alone,'* 
voice  was  very  mushy. 

Q.  And  I  believe  you  also  testified  that  you  left 
instructions  that  you  should  be  called  the  following 
day  in  the  event  the  patient  needed  further  treat- 
ment, is  that  correct? 

A.  Yes,  I  invited  him  to  call  me  the  following 
day  if  he  thought  she  wasn't  any  better. 

Q.  Doctor,  assimiing  that  the  effects  of  the 
alcohol  had  been  eliminated  and  you  had  been  able 
to  see  this  patient  of  yours  the  following  day,  in 
your  opinion  as  a  physician  would  you  have  been 
able  to  aid  the  woman? 

Mr.  Taylor :  Just  a  moment,  Doctor.  I  am  going 
to  object  to  the  question,  your  Honor,  assuming,  it 
is  hypothetical  question,  your  Honor,  assuming 
something  not  in  evidence.  Be  merely  a  conclusion, 
wouldn  't  even  be  a  medical  opinion,  your  Honor. 

The  Court:  I  am  going  to  permit  him  to  give 
his  opinion  if  he  has  one. 

Dr.  Anderson:  It  is  well  known  that  alcohol  will 
mask  neurological  symptoms,  and  it  is  hypothetical, 
of  course,  but  T  would  say  that  on  the  followinr'' 
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day  I  would  be  in  a  position  to  accurately  estimate 

the  damage  that  had  been  done.  [43] 

Q.  (By  Mr.  Stevens)  :  What  are  the  symptoms 
of  a  normal  person  who  is  suffering  from  a  sub- 
dural hematoma,  who  is  not  under  the  influence 
of  alcohol,  Doctor? 

Mr.  Taylor :  Just  a  moment,  Doctor.  I  am  going 
to  object  to  it.  I  don't  think  it  is  relevant  or  material 
to  the  issues,  your  Honor,  at  this  time.  I  think 
it  calls  for  an  answer  to  a  hypothetical  question, 
assuming  something  not  in  evidence.  I  don't  think 
it  has  any  bearing  on  this  matter  whatsoever.  We 
feel  that  it  would  be  highly  prejudicial. 

The  Court:  The  Court  is  going  to  permit  the 
witness  to  give  his  opinion. 

Dr.  Anderson :  The  symptoms  of  subdural  hema- 
toma are  headache  principally,  dizziness,  perhaps 
partial  loss  of  vision,  depends,  of  course,  on  the 
location  of  the  hematoma,  what  part  of  the  brain 
is  being  pressed,  but  headache  is  the  symptom  which 
would  be  present  at  all  cases. 

Q.  (By  Mr.  Stevens)  :  And  you  stated,  did  you 
not,  that  the  effects  of  alcohol  will  cloud  the  neuro- 
logical difficulties,  neurological  symptoms,  was  that 
your  statement.  Doctor?  A.     Yes. 

Q.  And  could  you  explain  to  us  the  reason  whj 
that  would  occur? 

Mr.  Taylor:  If  the  Court  please,  I  believe,  your 
Honor,  that  is  going  a  little  bit  beyond  the  scope 
of  the  [44]  question.  The  fact  that  he  has  answered 
the  question  which  was  objected  to  but  the  Court 
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allowed  in.  I  think  that  he  has  answered.  I  think 
asking  the  reasons  now  why  certain  things  would 
occur  and  which  are  not  connected  with  this  case, 
your  Honor,  should  not  be  admitted,  would  be  im- 
material, irrelevant,  incompetent. 

The  Court :     He  may  answer  if  he  knows. 

Q.  (By  Mr.  Stevens)  :  Do  you  understand  the 
question,  Doctor? 

A.  Yes,  alcohol  is  a  central  nervous  system  de- 
pressant and  certain  forms  of  injury  have  a  depres- 
sant function  on  the  part  injured.  Therefore,  you 
don't  know  what  part  is  injury  and  what  part  is 
alcohol  until  the  alcohol  is  cleared.  Alcohol  depresses 
the  whole  system. 

Q.  And  the  presence  of  alcohol  then  on  the  22nd 
of  January,  1955,  on  your  patient,  was  that  to  such 
an  extent  that  it  would  have  had  this  effect  ? 

A.     Yes. 

Q.  On  the  first  occasion,  the  22nd  day  of  January 
when  you  first  saw  the  deceased,  did  you  have  an 
opportunity  to  observe  the  surroundings  in  the  room 
in  which  she  was  located;  did  you  examine  the  room 
at  all?  A.     Casually. 

Q.  Did  you  notice  the  manner  in  which  she  was 
dressed? 

A.     Yes,  I  believe  she  had  a  robe,  wore  a  robe. 

Q.  Could  you  tell  us  the  condition,  her  condition 
at  [45]  the  time  you  examined  her  the  first  time? 

Mr.  Taylor:  Just  a  moment,  I  object  on  the 
grounds  it  is  repetitious,  Mr.  Stevens. 

Mr.  Stevens :     I  am  not  finished  yet,  Mr.  Taylor. 
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The  Court:  Counsel  has  just  stated,  I  don't  think 
you  heard  him,  counsel  has  just  stated  he  had  not 
finished  his  question. 

Q.  (By  Mr.  Stevens)  :  That  is,  her  condition 
the  first  time  you  examined  her  as  concerns  the 
quantity  of  blood,  if  any,  that  was  coming  from  her 
wounds  '^ 

A.  There  was  no  bleeding  at  the  time  I  saw  her. 
There  was  a  small  amount  of  blood  around  and 
about  the  teeth  from  the  lacerations  on  the  over- 
lying lips  and  there  was,  I  believe  there  was  a  little 
bleeding  in  the  nose  also,  no  active  bleeding  when 
I  was  there.  She,  she  was  having  the  bleeding  of 
her  menstrual  flow  apparently  at  that  time.  She  was 
wearing  a,  wearing  a  sanitary  pad,  but  there  was 
no  bleeding  from  any  of  these  injuries. 

Q.  Did  you  at  any  time  during  the  time  when 
the  deceased  was  your  patient  give  her  a  prescrip- 
tion for  any  type  of  medicine? 

A.     No,  I  do  not  believe,  I  do  not  believe  I  did. 

Q.  Doctor,  I  would  call  your  attention  again  to 
the  time  that  you  examined  the  body  of  the  deceased 
when  you  performed  the  autopsy.  I  would  like  to 
ask  you  if  in  your  [46]  opinion  a  fall  could  have 
caused  the  injuries  that  brought  about  this  sub- 
dui'al  hematoma  that  you  have  described  ? 

A.     No,  I  do  not  believe  so. 

Q.  Well,  as  there  have  been  a  series  of  lacera- 
tions and  effects  of  injuries  described  by  you,  Doc- 
tor, do  you  have  an  opinion  as  to  whether  or  not 
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a  series  of  falls  could  have  caused  these  injuries 

which  brought  about  the  subdural  hematoma  f 

Mr.  Taylor:  If  the  Court  please,  I  believe  that 
is  going  a  little  far  afield  by  a  medical  doctor,  as 
to  what  a  series  of  falls  would  do,  show  where  his 
medical  training,  medical  experience  has  been  along 
that  line,  I  will  withdraw  the  objection.  At  the 
present  time  I  think  it  would  be  mere  conjecture  on 
the  part  of  the  doctor.  I  don't  think  it  goes  to 
prove  anything,  falls  are  of  such  various  degrees, 
your  Honor,  and  some  different  distances  a  person 
might  fall,  the  object  they  might  hit,  what  part 
of  the  body  they  might  strike.  I  think  the  ques- 
tion would  be  so  difficult  to  answer,  so  misleading 
it  would  be  highly  prejudicial  to  the  defendant  in 
this  case. 

The  Court :     Perhaps,  but  the  Doctor  may  answer. 

Dr.  Anderson :  I  think  his  answer  was  a  good 
one.  It  is  highly  conjectural  and  in  my  practice  I 
haven't  seen  anybody  experience  a  series  of  falls. 
I  just  couldn't  say.  If  you  will  value  my  specula- 
tion above  that  of  anyone  else,  I  will  be  glad  to 
speculate.  [47] 

Q.  (By  Mr.  Stevens) :  You  have  not  formed  a 
professional  opinion  on  that,  is  that  correct?  What 
is  the  medical  term  for  the  location  of  the  bruises 
behind  the  ears.  Doctor,  the  part  of  the  body,  the 
part  of  the  head? 

Mr.  Taylor :  Just  a  moment,  Doctor.  I  wonder  if 
the  reporter  would  read  that  question. 
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(Thereupon,  the  reporter  read  the  question.) 

Dr.  Anderson :  The  location  is  the  mastoid  proc- 
ess of  the  temporal  bone,  the  temporal  bone  is  one  of 
the  bones  which  go  in  to  compose  the  skull. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Doctor  Anderson,  had  you  ever  known  Myrtle 
Cathey  during  her  lifetime  other  than  or  prior  to 
January  the  22nd,  1955?  A.     No. 

Q.  About  what  age  was  Myrtle  Cathey  to  the  best 
of  your  opinion  based  upon  your  examination  of 
her?  A.     Oh,  about  thirty  years  of  age. 

Q.  And  what  time  of  the  evening  was  it  on  Janu- 
ary the  22nd,  now,  all  the  questions  in  regard  to 
dates  we  will  naturally  assure  1955,  so  if  I  say  Janu- 
ary  22nd,  we  will  assume  it  is  1955.  What  time  of  the 
evening  was  it  that  you  saw  Myrtle  Cathey?  [48] 

A.     About  eight-thirty  or  nine  o'clock. 

Q.     And  what  time  did  you  get  the  call,  Doctor? 

A.     I  believe  it  was  before  eight. 

Q.  And  you  had  other  matters  then  that  re- 
quired your  attention  before  you  went  out  to  see  her, 
is  that  right? 

A.  I  was  out  on  a  different  call  when  he  called 
the  first  time,  and  my  wife  had  his  number  there 
and  I  believe  he  called  me  back  again  before  T  had 
left. 

Q.     And  I  believe  you  stated  there  was  no  other 
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person  present  at  the  time  you  went  to  tlie  Alibi 

Club?  A.    Yes. 

Q.  Now,  you  have  testified,  Doctor,  as  to  quite  a 
number  of  contusions  and  I  believe  you  also  stated, 
cutaneous  injuries,  that  is  only  skin  injuries,  is  it 
not  ?  A.    Yes. 

Q.  Those  cutaneous  injuries,  were  they  slight, 
Doctor?  A.     No. 

Q.     What?  A.     No. 

Q.  What  was  the  injury  to  the  skin  that  you 
would  say  would  be  serious? 

A.  Any  skin  discoloration  about  three  inches 
across  would  be  more  than  minor. 

Q.  Well,  but  isn't.  Doctor,  isn't  that  caused  by  a 
collection  of  blood  under  the  skin  itself,  not  an  in- 
jury to  the  skin  itself?  [49] 

A.  The  stains  she  had  in  certain  places  were, 
are  capillary  hemorrhaiie  which  would  be  within 
the  skin  structure  itself. 

Q.  And  were,  they  also  would  be  sub-capillary 
breakage  in  the  muscles  themselves? 

A.     Breakage  of  the  muscles. 

Q.     No,  of  the  blood  vessels  in  the  muscles? 

A.  There  can  also  be,  it  depends  on  the  sight, 
the  places  where  the  discoloration  was  most  violent 
behind  her  ears  there  are  no  muscles  right  there  at 
that  point,  so  I  put  it  in  terms  of  being  a  cutaneous 
discoloration. 

Q.  Didn't  you  state  in  response  to  a  cjuestion  by 
Mr.  Stevens  that  you  could  squeeze  the  blood  out  oC 
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that  location  back  of  the  ears,  that  there  was  a  gath- 
ering of  blood  back  under  the  skin? 

A.    No,  there  was  no  question  along  that  line. 

Q.    What? 

A.     I  wasn't  asked  a  question  like  that. 

Q.  Well,  was  there  blood,  a  coagulation  of  blood 
or  partially  coagulated  in  that  swelling  in  the  back 
of  the  ears ;  did  you  make  an  exploratory  search  into 
that  discolored  portions  back  of  the  ears,  you  say 
they  were  swollen  ? 

A.     I  didn't  say  they  were  swollen. 

Q.     Not  swollen,  just  discolored,  is  that  right? 

A.     That  is  it. 

Q.     Did  you  make  an  exploratory  search?  [50] 

A.     In  the  autopsy  ? 

Q.    Yes. 

A.  No  particular  search  except  the  incision  used 
to  remove  the  top  of  the  skull  and  this  incision 
Avould  go  through  the  upper  part  of  the  area  in 
question. 

Q.  Now,  how  much  of  the  skull  did  you  remove, 
Doctor,  when  you  removed  the  skull  to  make  an  ex- 
amination of  the  brain  which  I  presume  that  you 
removed  the  skull  for  that  purpose.  How  much  did 
you  take  off,  cut  her  off  above  the  ears? 

A.     It  is  about  fifty  per  cent. 

Q.  Now,  just  show  on  your  own  head  there, 
Doctni. 

A.     The  entire  upper  hemisphere,  the  top  half. 

Q.  Then  break  that  back  down  and  that  exposes  | 
the  brain?  A.     Yes. 
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Q.  And  without,  but  in  regard  to  the  discolora- 
tion back  of  the  ears,  you  cut  above  that,  did  yon 
not,  Doctor?  A.    Yes. 

Q.  But  did  3'-ou  explore  in  below  the  edge  of  the 
skull  that  was  exj^osed  there  to  ascertain  whether 
there  was  any  fracture  below^  this  cut  off  area  ? 

A.  No,  the  outer  table  of  the  skull  was  not  ex- 
plored. 

Q.  Was  there  any  fracture  on  the  skull  after 
it  was  removed? 

A.  The  skull  in  its  entirety  could  be  visualized, 
that  is  the  entire  top  half  and  the  bottom  half 
which  was  remaining  after  the  brain  was  lifted  out 
and  in  the  lower  half  and  [51]  in  the  freely  move- 
able upper  half  no  fractures  were  observed. 

Q.  Now,  when  you  lifted  that  top  of  the  skull 
off,  Doctor,  would  you,  using  your  own  head  as  an 
illustration,  show  where  on  the  brain  the  hemorr- 
hage, the  subdural  hematoma,  as  you  call  it,  was  that 
the  right  name  ?  A.     Subdural. 

Q.  Subdural,  oh,  yeah,  subdural  hematoma, 
whereabouts,  would  you  point  out  on  your  own  head 
about?  A.    This. 

Q.  Right  front,  is  that  right,  and  how  big  was 
it  ?  A.     About  this  size. 

Q.  And  what  was  the  condition  of  the  blood  in 
that  area  where  the  hematoma  occurred? 

A.  The  main  part  of  the  blood  was  clotted,  but 
the  spinal  fluid  which  escaped  when  the  dura  was 
opened  was  bloody. 
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Q.  Now,  you  say  the  greater  part  of  the  hema- 
toma, the  subdural  hematoma  was  clotted? 

A.  Well,  hematoma  by  definition  is  clotted  blood, 
so  it  would  be  hundred  per  cent  blood. 

Q.    It  is  a  clotted  hemorrhage,  is  that  right  ? 

A.    Yes. 

Q.  Did  you  have  any  way  of  ascertaining  how 
much  blood  had  drained  from  the  blood  vessels  into 
the  brain  to  cause  that  amount  of  clotted  blood? 

A.  You  might  say  there  would  be  a  way  of  ascer- 
taining if  you  careful]}^  lifted  off  all  the  little  clots 
and  put  them  [52]  in  a  cup.  That  would  be  a  way 
of  ascertaining,  but  that  was  not  done. 

Q.  Then  could  you  have  told.  Doctor,  from  an  ex- 
amination as  to  how  long  that  blood  had  been  drain- 
ing into  the  area  that  caused  this,  that  formed  this 
hematoma,  this  clotted  blood? 

A.  Yes,  the  blood  was  loosely  clotted  and  I  would 
believe  that  hemoiThage  could  be  said  to  be  recent. 

Q.     Although  it  was  clotted?  A.     Yes. 

Q.  Would  it  clot  much  more  rapidly  after  death. 
Doctor?  A.     Blood? 

Q.     Yeah?  A.     Any  blood? 

Q.  Well,  the  blood  that  would  drain  into  the 
brain  cavity  there  must  have  been  a  broken  blood 
vessel  there  to  get  that  blood  into  the  brain,  was 
there  not?  A.    Yes. 

Q.  Did  you  ascertain,  pick  up  the  blood  vessels 
that  were  broken  ?  A.     No. 

Q.     And  so  you  have  no  way  of  telling  how  long 
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that  blood  would  have  been  draining  into  the  cranial 

cavity  then,  is  that  right? 

A.  I  could  say  that  it  would  be  less  than  a  month 
because  I  do  know  cases  I  have  seen  in  neuro- 
surgery that  clots  that  have  been  there  for  a  month 
or  two  have  a  tough  surface  [53]  to  them.  They  are 
definitely  organized  and  then  they  have  a  serum  in 
the  center.  This  was  nothing  of  the  kind.  The  clot 
couldn't  even  be  picked  up. 

Q.  Now,  Doctor,  what  is  it  you  call  the  mem- 
brane that  surrounds  the  brain  in  which  the  brain  is 
contained;  is  there  a  membrane  that  houses  the 
brain  ?  A.     That  is  the  pia  mater. 

Q.  Was  that  ruptured  in  any  place  of  the  brain 
that  you  could  see  ? 

A.  The  pia  mater  was,  is  a  very,  very  delicate 
membrane  and  there  was  no  definite  rupture  of  it. 
The  bleeding  was  all  above  that. 

Q.  Now,  you  used  the  word  cranial  and  the  word 
cranium.  I  will  ask  a  leading  question.  Is  the  cra- 
nium approximately  that  part  of  the  skull  that  you 
lifted  off  when  you  made  the  autopsy  ? 

A.     No,  that  would  be  called  calvaria. 

Q.    What  would  the  cranium  consist  of? 

A.     The  head. 

Q.  On  any  side,  inside  of  the  bone  structure  of 
the  head  then  would  be  intercranial,  is  that  right? 

A.  Well,  cranium  is  just  another  way  of  saying 
head. 

Q.  When  you  used  that  you  meant  anything  that 
occurred   in   the   head,   would   that   include   those 
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wounds  back  of  the  ears?  A.     Yes. 

Q.  Now,  was  the  skin  broken  in  those  two  con- 
tusions [54]  back  of  the  ears,  Doctor? 

A.     No,  it  wasn't. 

Q.  No  skin  broken.  Now^,  something  I  just  about 
overlooked  here,  you  say  that  Myrtle  Cathey  had 
blood  around  her  mouth?  A.     Yes. 

Q.  And  about  how  much  blood  was  visible  from 
the  outside  when  you  made  your  first 

A.  Oh,  very,  very  small  amount  of  dried  blood 
on  the  teeth  and  surface  of  the  gums. 

Q.  Then  did  you  look  inside  of  her  mouth,  Doc- 
tor, to  see,  to  ascertain  what  caused  the  blood  around 
her  mouth  ? 

A.     I  looked  to  see,  I  looked  at  the  tongue. 

Q.     Show  any  marks  or  wounds  on  the  tongue? 

A.     The  tongue  looked  normal. 

Q.    How  did  the  teeth  look? 

A.     Looked  dirty  is  all. 

Q.     Like  blood? 

A.     The  teeth  seemed  to  me  to  be  dingy. 

Q.     What? 

A.  Perhaps  dingy  and  dry.  There  was  no  mois- 
ture on  the  surface  of  the  teeth. 

Q.  Did  you  notice  any  blood  in  between  the  teeth 
or  on  the  gums  ?  A.     Yes. 

Q.  And  did  you  from  your  examination  did  you 
ascertain  [55]  where  that  blood  came  from? 

A.  I  assumed  that  it  came  either  from  the  nose 
or  the  cut  on  the  lips. 

Q.     Now,  where  on  the  lip  was  the  cut? 
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A.  It  was  slightly  left  of  the  midline  on  both 
the  upper  and  lower  lips. 

Q.  Was  that  on  the  outer  part  of  the  lip  or  the 
under  part,  inner  part  of  the  lip  ? 

A.  Both  the  inner  part  and  the  top  of  the  bottom 
lip. 

Q.  And,  when  you  got  there  though  this  was  all 
dried  blood  that  you  saw  around  on  the  lips,  was  it, 
that  you  saw?  A.    Yes. 

Q.     And  then  you  took  some  stitches  in  the  lip? 

A.    Yes. 

Q.  And  the  lower  lip,  isn't  it  a  fact.  Doctor,  you 
had  to  pull  it,  kind  of  expose  it,  to  make  those 
stitches?  A.     Slightly. 

Q.  How  many  stitches  did  you  put  in  the  lower 
lip?  A.     I  don't  recall  exactly. 

Q.    How  many  in  the  upper? 

A.     I  don't  recall  either  location.  Several. 

Q.  Well,  Doctor,  would  those  injuries  to  the  lips 
be  of  such  a  nature  that  they  might  cause  death? 

A.    No. 

Q.  Call  them  more  or  less  superficial  wounds  or 
contusions?  [56]  A.     I  would. 

Q.  Now,  you,  did  you  examine  the  body  or  not 
the  body,  but  the  torso  of  Myrtk^  Cathey  on  the 
afternoon  of  January  22nd? 

A.     On  the  afternoon? 

Q.     Yeah,  the  first  time  you  went  there  ? 

A.    In  the  evening  there  ? 

Q.    Yeah,  in  the  evening? 

A.    Yes,  I  did.  I  checked  here  extremeties  for 
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fractures  and  just  had  a  general  sizing  up  look.  It 
wasn't  a  thorough  examination  by  any  means. 

Q.  It  was  such  an  examination  though,  Doctor, 
that  in  the  event  that  there  was  other  wounds  or 
fractures  you  would  be  able  to  take  care  of  them,  is 
that  right?  A.     Yes. 

Q.  Now,  you  said  that  there  were  considerable 
discolorations  at  various  places  on  her  body  and 
legs;  were  those  discolorations  quite  pronounced. 
Doctor  ? 

A.  I  wouldn't  say  so,  not  on  the  original  visit. 
The  swelling  was. 

Q.     What  color  was  it,  blue  or  purplish? 

A.  Oh,  a  rather  bluish.  The  swelling  at  that  time 
was  more  a  feature  than  the  discoloration. 

Q.  And  what  would  that  swelling  denote,  Doc- 
tor? A.     Indicates  inflamation. 

Q.    Or  a  hematoma? 

A.  Well,  swelling  of  a  hematoma  is,  usually  ap- 
pears as  [57]  a  blue  lump  and  these  swellings  were, 
didn't  have  that  amount  of  coloration,  I  would  say 
a  faint  blue.  Appeared  to  be  an  ordinary  fresh 
bruise. 

Q.  And  some  people,  I  believe,  Doctor,  do  they 
not  bruise  much  easier  than  others;  some  people  a 
very  slight  blow  will  induce  a  considerable  discol- 
oration of  the  skin  or  the  sub-cutaneous  area? 

A.  Yes,  some  do  have  a  bleeding  tendency.  That 
is  true. 

Q.     And  others  can  take  considerable  blows  and 
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there  will  be  very  little,  if  any,  discoloration,  is  that 

right  ? 

A.  I  wouldn't  say  that.  That  again  is  something 
I  don't  know  too  much  about.  The  first  half  of  the 
question  I  would  say  that  some  people  do  from  small 
injuries. 

Q.  It  is  very  easy,  it  is  not,  Doctor,  to  detect 
old  bruises  from  fairly  recent  bruises? 

A.  Generally,  yes.  It  is  difficult,  however,  to  put 
a  date  on  various  bruises. 

Q.  Now,  of  course,  some  of  these  questions  cer- 
tainly are  not  based  on  my  medical  knowledge.  Some 
of  them  are  based  on  what  I  have  seen  and  possibly 
an  occasional  black  eye  I  have  had  and  is  it  not  a 
fact.  Doctor,  that  it  takes  some  little  time  after, 
that  is  an  ordinary  blow  before  any  discoloration 
starts  ? 

A.  Yes,  it  is  usually,  a  bruise  generally  shows 
only  redness  for  a  few  hours. 

Q.  A  redness  for  a  few  hours  and  then  what 
change  takes  [58]  place.  Doctor  ? 

A.  Then  as  it  depends  on  the  severity  of  the 
bruise,  of  course,  but  generally  in  a  bump  that  is 
red,  it  will  then  take  a  faint  bluish  color,  maylu' 
that  color  for  several  days  and  then  may  ai)pear 
as  a  yellowish  or  a  brown  stain  foi*  a  matter  of  sex  - 
eral  weeks  beyond  that. 

Q.  Now  that,  before  it  starts  to  turn  off  to  a  yel- 
lowish or  brown  that  you  mentioned,  isn't  it  a  fact 
that  a  lot  of  peoples  bruises  that  way  turn  to  a  kind 
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of  purplish  color  for  awhile  and  then  gradually 

fades  olf  into  a  brown  or  yellow  ? 

A.    Purplish  or  blue,  yes. 

Q.  Yeah,  now  when  you  examined  the  body  of 
Myrtle  Cathey  or  not  the  body  but  when  you  ex- 
amined her  at  the  Club  Alibi  on  the  22nd  of  Janu- 
ary, was  your  examination  of  sufficient,  sufficient 
enough  to  disclose  whether  there  were  any  old 
bruises  on  her? 

A.  It  w^as  not  a  detailed  examination.  I  am  sure 
that  I  would  have  noticed  a  wide-spread  or  severe 
old  bruise  but  I  didn't. 

Q.  A  bruise  that  had  been  inflicted  about  a  week 
or  two  before,  not  too  severe,  it  still  could  have  been 
there  without  you  taking  the  particular  pains  to  see 
it,  is  that  right  ? 

A.     Oh,  yes,  I  certainly  agree  to  that. 

Q.  Now,  when  you  examined  Myrtle  Cathey,  her 
body,  performed  an  autopsy  at  the  funeral  parlor 
here  in  Fairbanks,  [59]  what  was  the  difference  in 
discoloration  of  the  bruises  then  from  what  they 
were  when  you  saw  her  on  the  22nd  of  January? 
I  believe  you  stated  you  performed  the  autopsy  on 
the  31st,  is  that  right?  A.     Yes. 

Q.  What  was  the  difference  in  the  bruises,  the 
color  of  the  bruises  from  the  first  time  you  saw  her 
and  the  time  you  performed  the  autopsy? 

A.  The  bruises  behind  the  ears  on  the  first  visit 
were  not  particularly  impressive.  I  do  recall  there 
being  a  certain  reddish,  bluish  area  present  partic- 
ularly behind  the  left  ear,  but  on  the  31st  these 
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areas  had  a  very,  very  violent  dark  purple  stain  in- 
dicating an  ecehymoses,  which  is  a  cutaneous  capil- 
lary hemorrhage  that  just  wasn't  evident  on  the 
first  visit. 

Q.  In  other  w^ords,  considerably  more  discolored 
at  the  time  you  performed  the  autopsy  then.  Doc- 
tor? A.     Yes. 

Q.     Now,  Doctor,  isn't  it  a  fact  that  after  death 
the  blood  settles  to  the  lower  poi-tion  of  the  body 
and  the  blood  will  drain  to  those  parts  and  become 
discolored  ? 
A.     The  body  will  become  discolored  thereby? 
Q.     Yes.  A.     Yes,  that  is  true. 

Q.  Now,  Doctor,  you  stated  you  examined  the 
heart  of  the  deceased  ?  [60]  A.     Yes. 

Q.  What  was  the  extent  of  that  examination. 
Doctor  ?  A.     You  are  speaking  of  the  autopsy  ? 

Q.    Yes,  sir. 

A.  It  consists  of  removing  the  heart  fr<nn  its 
location.  It  is  enclosed  in  a  sack  which  is  called  a 
pericardium  and  the  heart  appeared  to  be  normal 
in  size  and  first  thing  I  did  was  look  about  to  see 
if  there  was  any  evidence  of  coronary  thrombosis 
which,  of  course,  would,  could  be  cause  of  death  and 
this  would  be  shown  by  changes  in  the  coloration 
of  the  heart  wall,  but  I  couldn't  detect  anything 
wrong  with  the  heart  at  all.  I  opened  up  the  major 
arteries  also. 

Q.  From  your  knowledge  is  there  any  diseases 
of  the  heart  or  anything  that  can  happen  to  an  ap- 
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parently   sound  heart  that  will  cause   fairly   sud- 
den death? 

A.  Well,  primary  heart  disease,  death  due  to, 
death  on  a  cardiac  basis  but  without  cardiac  disease. 
I  do  not  think  of  any  right  off. 

Q.  What,  for  instance,  would  happen  if  a  fairly 
large  blood  clot  lodged  in  one  of  the  valves  of  the 
heart  that  prevented  it  from  functioning?  No,  Doc- 
tor, in  response  to  a  question  by  Mr.  Stevens  in 
which  he  asked  you  if  these  contusions  and  swelling 
could  have  been  caused  by  a  fall,  I  believe  your  an- 
swer was  no.  Now,  can  you  explain  to  me  the  differ- 
ence between  something  striking  a  person  on  the 
head  or  somebody's  head  striking  a  rock  or  cement 
sidewalk,  edge  of  [61]  a  table;  does  not  that  fall 
create  the  same  condition  as  a  blow  on  the  head? 

A.  In  some  cases,  yes.  I  was  thinking  particu- 
larly of  the  mouth.  How  difficult  it  would  be  to  fall 
on  the  most  common  destination  which  would  be  the 
floor  and  cut  both  lips  without  doing  an}i:hing  to  the 
tip  of  your  nose,  and  then,  too,  with  regard  to  a 
fall,  it  would  be  very  difficult,  I  think,  to  obtain  a 
discreet  bruise  behind  an  ear  by  falling  against, 
again  on  the  favorite  object,  the  floor,  without  in- 
juring the  ear  or  lacerating  the  ear.  The  ears  are 
very  easily  torn  and  lacerated,  but  here  was  a  bruise 
right  behind  the  ear.  The  ear  itself  was  in  good 
shape  so  unless  she  fell  or  unless  a  person  fell  on 

something  that  was  prominent,  angular,  then 

Q.     Did  you  ever  notice  the  construction  of  the 
ordinary  bar  in  a  saloon,  Doctor? 
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A.     Not  in  great  detail. 

Q.  I  just  asked  you  if  you  notice  particular  type 
of  a  bar,  flat,  comes  over  to  the  edge  upon  which 
the  consumer  sits,  it  kind  of  flares  up  a  little,  flat, 
then  down  so  it  leaves  the  edge  of  the  bar  about 
so  mde,  about  that  much  elevated  above  the  bar? 

A.    Yes ;  I  have  seen  that  type  of  a  bar. 

Q.  Now,  if  somebody  was  quite  intoxicated  and 
they  fell  and  hit  their  mouth  on  that  elevated  edge 
of  the  bar,  they  wouldn't  necessarily  have  to  injure 
their  nose,  would  they? 

A.  Well,  such  a  fall  would  have  to  be  almost 
parallel  [62]  to  the  edge  of  the  bar.  I  can't  visual- 
ize a  person  in  that  position  but  if  a  person  did 
get  in  that  position,  that  could  happen,  I  suppose. 

Q.  Or,  if  a  person  was  sitting  at  a  stool  and  they 
lost  their  equilibrium  through  too  much  liquor  and 
fell  forward  like  that,  banged  their  mouth  on  the 
edge  of  the  bar,  they  could  do  that  without  injur- 
ing their  nose,  could  they  not? 

A.  A  person  sitting  at  a  bar  would  be  in  a  posi- 
tion where  if  he  or  she  fell,  the  lacerations  sustained 
would  be  more  or  less  parallel  to  the  line  of  the 
mouth  and  these  were  at  right  angles. 

Q.     They  were  up  and  down  ?  A.    Yes. 

Q.  Not  across,  they  were  not  cut  by  the  teeth 
then,  Doctor? 

A.  Well,  they  probably  weren't  cut  by  a  bite; 
could  have  been  cut  as,  probably  cut  because  the 
teeth  were  there  forming  a  resistance. 

Q.     So,  then  would  you,  would  you  to  any  extent 
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tlien,  Doctor,  change  your  testimony  that  this  might 
have  been  occasioned  by  a  fall,  you  said  it  couldn't 
have  been  occasioned  by  a  fall  in  answer  to  Mr. 
Stevens'  question.  Would  you  like  to  change  it  now 
to  it  could  have  been  occasioned  by  a  fall? 

A.     No. 

Q.  Well,  which  is  right,  what  you  told  us  three 
or  four  or  five  minutes  ago  or  what  you  tell  me 
now?  [63]  A.     Repeat  that,  please. 

Q.  You  say  now  that  it  could  not  have  happened 
by  a  fall,  it  could  not  have  happened  she  cut  her 
mouth  by  a  fall? 

A.     I  think  it  would  be  unusual. 

Q.  Well,  many  unusual  things  happen  in  the 
medical  profession,  Doctor  ? 

A.     In  all  professions. 

Q.  In  all  professions,  you  are  right,  except  ours. 
Now,  Doctor,  I  believe  in  response  to  a  question  by 
Mr.  Stevens,  you  stated  that  you  went  back  to  the 
Club  Alibi  to  see  Myrtle  Cathey,  I  believe,  on  the 
31st  day  of  January,  is  that  right  ? 

A.     The  30th. 

Q.  The  30th.  Now,  Doctor,  would  you  state 
whether  oi'  not  that  Mr.  Urban  called  you  up  in  a 
few  days  after  the  first  visit  there  and  you  in  re- 
sponse to  his  telephone  call  told  or  phoned  Mr. 
Williams  at  th(^  Williams  Drug  and  had  him  pre- 
pare a  prescription  for  Myrtle  Cathey  ? 

A.     That  may  have  happened.  I  do  not  recall  it. 

Q.  If  we  could  bring  that  prescription  down, 
Doctor,  would  it  possibly  refresh  your  recollection? 
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A.     It  would  help  considerably. 

Q.  Now,  in  looking  back,  does  that  come  to  your 
mind  now.  Doctor? 

A.  I,  this  question  has  been  brought  out,  asked  in 
the  inquest  and  I  did  check  with  the  downtown 
druggists  to  see  if  [64]  I  had  called  anything  and 
they  said  no.  It  just  might  be. 

Q.  I  realize,  I  wasn't  trying  to  trap  you  on 
this,  Doctor,  the  fact  that  in  your  profession  you 
are  writing  so  many  prescriptions,  I  just  wanted 
it  for  the  purpose  of  your  recollection.  Now,  going 
back  to  the  time  that  you  talked  with  Mr.  Urban 
at  the  Alibi  Club  on  your  first  visit,  did  you  ask 
Myrtle  Cathey  w^hat  had  caused  the  bruises  and 
lacerations'?  A.     No. 

Q.  And  I  don't  know  whether,  remember 
whether  you  stated  what  she  was  wearing  at  the 
time  that  you  saw^  her  the  first  time  ? 

A.     Well,  I  would 

Q.     Did  she  have  her  street  clothes  on? 

A.  I  remembered  a  bathrobe.  I  don't  know 
whether  it  was  the  first  time  or  the  second  time 
I  was  out  there.  I  think,  it  is  getting  to  be  a  long 
time  ago,  but  I  think  maybe  she  might  have  had  a 
T-shirt  on,  white  T-shirt. 

Q.     Did  she  have  a  night  gown,  pajamas? 

A.     I  don't  think  she  had  a  night  gown  on. 

Q.  Well,  would  short-sleeved  pa  jama  top  cause 
you  to  think  she  might  have  been  wearing  a  T-shirt  ? 

A.  I  recall  her  wearing  a  white  T-shirt  on  one 
or  the  other  of  the  two  times  I  saw  her  alive. 
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Q.     That  was  on  the  22nd'? 

A.     The  22nd  or  the  30th. 

Q.  Oh,  you  did  see  her  alive  on  the  30th,  then, 
Doctor?  165^  A.    Yes. 

Q.     At  the  Alibi  Club?  A.     Yes. 

Q.  Oh,  that's  right,  too.  Oh,  there  was  one  other 
question  I  want  to  ask  the  Doctor  before  we  quit. 
You  stated  in  response  to  a  question  by  Mr.  Stevens 
that  she  had  had  a  fight  with  some  woman,  that 
Myrtle  Cathey  said  she  had  a  fight  with  some 
woman  ? 

A.  No,  she  didn't  say  so.  I  asked  Mr.  Urban 
what  had  happened  and  that  is  what  he  told  me. 

Q.  Now,  Doctor,  at  the  time  that  you  went  out 
there  on  the  30th  day  of  January,  did  you  feel  any 
alarm  for  the  condition,  by  reason  of  the  condition 
of  Myrtle  Cathey? 

A.  Well,  I  thought  she  was  critically  ill  and 
ought  to  be  put  in  the  hospital  right  away,  which 
was  done. 

Q.  And  you  say  she  was  put  in  the  hospital  right 
away  by  Mr.  Urban  ? 

A.  Either  he  called  the  ambulance  or  I  did.  If 
he  did  it,  he  did  it  on  my  instructions  because  I  said 
we  will  have  to  call  the  ambulance  and  as  I  left 
they  were  coming  up. 

Q.  Well,  at  that  time,  did  you  feel  that  death 
was  eminent?  A.     I  did. 

Q.  Now,  Doctor,  this  convulsion  you  say  that  she 
had  at  that  time,  that  was  on  the  left  side  ? 

A.    Yes.  [66] 


United  States  of  America  85 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 

Q.  And  is  that  usual  if  there  is  a  brain  injury 
on  the  right  side  it  will  effect  the  left  side  of  the 
body? 

A.     That  is  the  characteristic  way. 

Q.    Characteristic?  A.    Yes. 

Q.  And  would  you  say  then,  speaking  profes- 
sionally, that  this  convulsion  was  caused  by  the 
hemorrhage  of  the  brain  ?  A.     I  would,  yes. 

Q.  Would  you  also  say  that  death  was  caused 
by  the  hemorrhage  of  the  brain? 

A.  I  would  say  that  death  was  caused  by  brain 
injury. 

Q.  Well,  what  other  injury  did  you  see  other 
than  a  hemorrhage  of  the  brain? 

A.  The  hemorrahge  is  proof  that  injuiy  has  oc- 
curred and  that  is  the  only  tangible  part  of  it. 

Q.  In  your  experience,  Doctor,  have  you  ever 
had  a  case  where  there  was  an  instantaneous  break- 
ing of  blood  vessels  in  the  brain  causing  instant 
death,  cerebral  hemorrhage? 

A.  I  haven't  had  a  patient  who  died,  but  1  have 
had  many,  not  many  but,  oh,  perhaps  three  or  four 
patients  who  have  had  spontaneous  brain  hemorr- 
hages. None  of  these  happened  to  die.  The  mor- 
tality figure  on  such  cases  are  high,  however. 

Q.  Doctor,  you  have  I  believe  you  stated  in  re- 
sponse to  a  question  some  time  ago  that  you  had 
no  opinion  as  to  when  that  drainage  of  blood  from 
the  blood  vessel  in  the  brain  commenced,  is  that 
right;  you  had  no  way  of  telling  when  that  [673 
started  outside  you  say  it  was  less  than  a  month  ? 
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A.  I  wouldn't  be  able  to  pinpoint  it.  It  seemed 
I'elatively  fresh. 

Q.  Well,  just,  I  am  going  to  try  to  get  through, 
Doctor,  just  by  five  o'clock  if  we  can.  Now,  you 
stated  when  you  went  to  see  Miss  Cathey  on  the 
22nd  that  she  mumbled  and  kind  of  gruff  and  rough 
with  you,  you  smelled  the  alcohol  on  her.  Now, 
would  you  say.  Doctor,  that  her  actions,  that  her  in- 
ability to  logically  express  herself  was  caused 
strictly  by  the  alcohol  or  could  it  have  been  alcohol 
and  shock?  A.     She  wasn't  in  shock. 

Q.     She  was  not  in  shock  ? 

A.  No,  her  blood  pressure  was  normal,  pulse  was 
of  a  good  quality.  There  is  a  medical  entity,  surgi- 
cal entity  which  is  called  shock,  but  she  could  have 
been  in  concussion. 

Q.  Yeah,  I  was  coming  to  that,  if  that  could  have 
been  confused  by  reason  of  concussion? 

A.     She  could  have. 

Q.  Well,  the  combination  of  whiskey  and  con- 
cussion could  possibly  be  the  result  of  her  inability 
to  properly  express  herself? 

A.  T  think  one  or  the  other  or  both  in  combi- 
nation could  account  for  her  behavior  at  that  time, 
but  the  fact  that  I  was  able  to  detect  the  odor  of 
alcohol  indicated  that  that  one  was  present. 

Q.  What  was  her  blood  pressure  at  the  time  you 
took  it.  Doctor?  [68] 

A.  Well,  I  can  probably  give  a  pretty  good  an- 
swer to  this  because  I  don't  generally  write  anv- 
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thing  much  in  between  eighty,  ninety.  I  go  ten  at 
a  time  on  blood  pressure.  A  professor  once  told  me 
you  can't  get  any  closer  that  five  points  of  being 
accurate.  I  recall  hers  as  being  one  forty  dysystolic 
and  ninety  systolic. 

Q.     Would  that  be  norma]  for  a  person  her  age  ? 

A.     Well,  perhaps  slightly  elevated. 

Q.     The  alcohol  either,  recent? 

A.  Could  well  have  been.  I  have  noticed  that  it 
is  almost  impossible  to  get  a  normal  blood  pressure 
on  fresh  alcoholic. 

Q.  Doctor,  can  you  state  professionally  whether 
or  not  that  a  person  addicted  to  the  heavy  use  of 
alcohol  sometimes  have  cerebral  hemorrhages? 

A.  I  think  that  they  would.  Their  chances  for 
such  a  condition  occurring  wouldn't  be  materially 
greater  than  any  other  citizen  the  same  ago. 

Q.  I  don't  think  I  quite  got  your  answer.  Would 
3^ou  repeat  that? 

A.  I  don't  think  alcohol  is  considered  a  con- 
trilnitory  cause  for  brain  hemorrhage. 

Q.  Well,  I  am  not  asking  about  the  contrilni- 
tory  cause.  Is  it  not  sometimes  in  the  case  of  ex- 
tremely heavy  consmning  of  liquor  the  sole  cause 
of  cerebral  hemorrhage? 

A.     Not  to  my  knowledge.    [69] 

Q.  Doctor,  while  you  made  an  examination  on 
January  the  22nd,  did  you  see  much  discoloration  of 
the  clothes  of  Myrtle  Cathey,  or  of  the  bed  from  the 
menstrual  flow  ? 

A.    Well,   I   don't  recall  the   exact   articles   of 
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clothing  but  I  recall  a  certain  amount  of  blood  being 

present. 

Mr.  Taylor:  I  believe  that  is  all,  Doctor,  for 
the  present.  Take  our  recess,  Your  Honor? 

The  Court:     Is  there  any  redirect? 

Mr.  Stevens:  Yes,  there  is.  Your  Honor,  but  I 
believe  it  will  be  quite  substantial  now. 

The  Court:  It  is  now  five  o'clock  and  you  both 
wish  to  adjourn  at  this  time.  Members  of  the  jury, 
once  more  I  admonish  you  not  to  discuss  the  subject 
of  this  trial  with  anyone;  do  not  permit  anyone  to 
discuss  it  with  you;  do  not  listen  to  any  conversa- 
tion concerning  the  subject  of  this  trial;  and  do 
not  foiTn  or  express  any  opinion  until  the  case  is 
finally  submitted  to  you,  and  you  are  excused  until 
ten  o'clock  tomorrow  morning.  Court  will  recess 
until  that  time. 

The  Clerk:  Court  is  recessed  until  ten  o'clock 
tomorrow  morning. 

(Thereupon,  at  5:00  p.m.,  the  trial  of  this 
cause  was  adjourned  until  May  18,  1955,  at 
10:00  a.m.) 

May  18,  1955—10  A.M.  Session 

Be  it  remembered,  that  upon  the  18th  day  of  May, 
1955,  at  the  hour  of  10  o'clock  a.m.,  the  trial  of  this 
cause  was  resumed,  the  plaintiff  and  the  defendant 
both  represented  [70]  by  counsel,  the  Honorable 
Vernon  D.  Forbes,  District  Judge,  presiding: 
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The  Clerk :     Court  is  now  in  session. 

The  Court:  Let  the  record  show  the  presence  of 
the  defendant  and  the  attorney,  Mr.  Miller,  and  the 
government  attorney.  Will  the  clerk,  please,  call  the 
roll  of  the  jury? 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  jury.) 

The  Clerk;     They  are  all  present,  Your  Honor. 

The  Court :     Parties  ready  to  proceed  ? 

Mr.  Morgan:  If  the  Court  please,  Doctor  An- 
derson was  to  return  this  morning  and  I  believe  that 
Mr.  Stevens  is  now  determining  if  he  has  arrived 
or  will  arrive.  Your  Honor.  When  he  does  we  will 
then  be  ready  to  proceed. 

The  Court:     The  defendant  ready? 

Mr.  Miller:  The  defendant  is  ready.  Your 
Honor. 

The  Court :  I  assume  that  Doctor  Anderson  was 
informed  last  evening  or  yesterday  afternoon  that 
he  was  expected  to  resume  the  stand  at  ten  o'clock 
this  morning. 

Mr.  Morgan:  That  is  correct,  Your  Honor,  he 
was. 

Mr.  Stevens :  The  Doctor  has  been  to  the  hospital 
again.  He  is  on  his  way  this  time.  It  will  just  be 
a  few  moments. 
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the  witness  on  the  stand  at  the  time  of  adjournment, 
resumed  the  stand  for  [71] 

Redirect  Examination 
By  Mr.  Stevens : 

Q.  Doctor  Anderson,  yesterday  on  cross-exami- 
nation, you  told  the  Court  in  answer  to  one  of  Mr. 
Taylor's  questions  that  in  your  opinion  the  hemor- 
rhag'e  on  the  brain  of  Myrtle  Cathey  was  recent: 
could  you  tell  us  what  you  meant  by  that  in  terms 
of  the  time,  recent  ? 

Mr.  Taylor:  Just  a  moment,  Your  Honor.  T 
think  it  has  been  answered. 

The  Court :     He  may  answer. 

Dr.  Anderson:  I  recent,  I  meant  that  the  clot 
having,"  a  loose  organization  that  it  was  probably 
anywhere  from  an  age  of  several  days  to  possibly 
a  week  or  two  weeks. 

Q.  (By  Mr.  Stevens)  :  And,  Doctor,  you  were, 
you  stated  that  the  cause  of  that  hemorrhage  was 
some  type  of  a  broken  blood  vessel.  Could  you  tell 
us  the  size  of  the  vessels  that  were  involved? 

A.  Well,  the  layer  w^hich  hemorrhages  in  this 
kind  of  case  is  the  arachnoid  membrane  and  that  is 
just  full  of  small  capillaries  and  venules  which  are 
almost  microscopic. 

Q.  Then  it  would  be  unable  of  you  to  pick  up  a 
single  vessel  or  to  determine  which  single  vessel 
or  which  vessels  had  broken,  is  that  correct? 

A.     Yes. 
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Q.  Would  you  tell  us  the  location  of  that  blood 
clot  in  relations  to  the  brain  ?  [72] 

A.  The  clot  was  on  the  surface  of  the  brain,  not 
in  the  brain  substance,  on  the  top  of  the  brain. 

Q.  And  you  stated  that  it  had  considerable  pres- 
sure when  you  opened  the  skull,  was  that  correct? 

A.  When  the  outer  fiberous  layer,  the  dura 
mater  was  opened  this  bloody  spinal  fluid  came  out 
with  a  gush. 

The  Court:  Just  a  moment.  Yes,  I  believe  coun- 
sel couldn't  hear  because  of  the  distracting  noise. 
Would  you  like  to  have  the  answer  read. 

Mr.  Taylor :  Well,  either  give  it  again  or  have  it 
read.  I  didn't  catch  the  answer  at  all. 

Dr.  Anderson:  Well,  when  the  dura  mater,  the 
first  layer  of  the  linings,  the  dura  mater  is  consid- 
ered the  outer  brain  lining,  and  when  this  tough 
layer  was  opened  the  bloody  spinal  fluid  came  out 
with  a  gush.  It  came  up  about  six  of  eight  inches. 
Jt  spurted  up  indicating  a  certain  amount  of  ten- 
sion, pressure  within  that  closed  space. 

Q.  (By  Mr.  vStevens)  :  And  what,  in  your  opin- 
ion, would  have  been  the  result  of  that  clot  on  top 
of  the  brain  at  a  pressure  building  up  like  that? 

A.     What  would  have  been  the  result? 

Q.     Or  what  was  the  result  ? 

A.  I  think  we  all  know  the  result.  I  mean,  I  feel 
that  I  know  the  result.  I  think  this  caused  her,  the 
death. 

Q.  And  from  the  pressure  behind  the  blood 
\\hen  you  [73]  took  off  the  outer  brain  covering, 
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did  that  medically  indicate  anything  to  you,  the 

pressure  of  the  blood  itself? 

A.  No  indication  apart  from  the  fact  that  tin* 
pressure  was  there  and  pressure  in  a  closed  com- 
partment in  itself  is  injurious,  apart  from  the 
amount  of  blood.  This  bleeding  into  a  closed  space 
such  as  this  never  amounts  to  the  hemorrhage,  never 
causes  danger  from  the  standpoint  of  blood  loss  such 
as  an  intestinal  tract  hemorrhage  or  hemorrhage  of 
a  wound  in  the  extremeties.  Then  hemorrhage  is 
dangerous  from  the  standpoint  of  anemia  and  blood 
loss.  Here  the  only  factor  is  pressure  in  a  closed 
compartment  and  that  is  the  whole  ]n'oblem.  Neuro- 
surgeons and  so  forth  in  treating  this  kind  of  con- 
dition first  seek  to  remove  the  pressure  through 
burr  holes,  little  drill  holes  in  the  skull  so  evidently 
they  also  are  quite  concerned  with  pressure  ])er  se. 

Q.  Do  you  have  an  opinion,  Doctoi-,  as  to  the 
length  of  time  it  would  take  that  pressure  to  build 
up? 

A.  Well,  the,  it  varies  considerably.  vSome  deaths 
in  subdural  hematomas  do  not  follow  for  two  or 
three  months  following  the  accident.  It  is  extremely 
variable.  It  depends  entirely  on  the  rate  of  sp(>ed 
the  blood  is  released  from  the  broken  blood  vessels. 
Usually  there  are  multiple  .small,  tiny  bleeding 
points  rather  than  any  one  particular  large  vessel. 

Q.  Now,  Doctor,  I  would  like  to  call  your  atten- 
tion to  the  evening  of  the  22nd  of  January,  and  ask 
you  what  were  the  color  of  the  bruises  that  you 
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have  testified  here  about  on  the  [74]  bod}'  of  Miss 

Cathey  that  time,  that  is  the  first  time  ? 

A.  Yes,  the  first  time  I  was  there.  I  believe  I 
answered  that  question  once  yesterday.  The  bmises 
were  bhiish,  bluish  red,  black  and  blue  appearance. 

Q.  And  at  that  time,  Doctor,  did  you  have  an 
opinion  as  to  the  relative  age  of  those  bruises? 

A.  Yes,  the  bruises  on  the  face  were  associated 
with  swelling.  That  indicates  that  they  were  recent, 
that  is,  within  that  day,  that  twenty-four  period. 

Q.  And  the  bruises  you  described  which  were 
located  in  or  near  the  mastoic  process,  did  you  have 
an  opinion  as  to  the  age  of  those  bruises? 

A.     I  didn't  consider  them  separately. 

Q.  Does  your  testimony  then  pertain  to  all  the 
bruises  you  examined  or  noticed  that  day? 

A.     All  the  bruises  about  the  head,  yes. 

Q.  You  mentioned  some  shin  bruises  that  you 
noticed,  were  those  also  of  recent  origin  when  you 
saw  them  on  the  22nd? 

A.  I  am  not  clear  that  I  made  any  official  com- 
ment on  the  shin  bruises  on  that  date.  I  may  have 
said  something  about  those  at  the  time  of  the  au- 
topsy. They  were  older  in  character. 

Q.     They  were  older  in  character? 

A.  I  did  admit  yesterday  that  this  examination 
of  the  22nd  wasn't  thorough-going.  I  thought  it  was 
adequate  but  it  wasn't  thorough-going  and  detailed. 
It  covered  the  essential  [75]  points,  but  I  don't  be- 
lieve that  I  could  truthfully  state  that  I  j)aid  an\' 
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attention  to  shin  bruises  on  the  22nd.  I  did  check 
the  legs  for  fracture. 

Q.  Doctor,  I  believe  yesterday  in  answer  to  one 
of  Mr.  Taylor's  questions  you  stated  in  effect  that 
spontaneous  hemorrhage  can  develop  similar  to  the 
hemorrhage  that  you  found  on  the  brain  of  the  de- 
ceased. In  your  opinion  was  this  a  spontaneous 
hemorrhage  ? 

A.  I  never  gave  it  an  opinion.  This  finding  is 
so  much  more  common  with  head  injury  that  I 
linked  it  up  logically  in  those  terms.  In  my  opinion 
it  was  not  a  spontaneous  hemorrhage.  It  would  be  an 
extremeh^  rare  coincidence  if  it  were,  although  it 
could  have  been. 

Q.  Doctor,  the  location  of  the  clot  as  you  stated, 
incidentally,  you  stated  it  was  about  that  size,  did 
you  not  ? 

A.  I  would  say  it  would  be,  oh,  three  by  four 
inches,  more  oval  shaped. 

Q.  Thank  you,  and  that  was  located  you  said  on 
the  right  central  portion  of  the  brain? 

A.  Superior,  be  the  parital  surface  anatomically, 
but  geographically  I  call  it  the  top  on  the  right  side. 

Q.  Was  there  any  evidence  of  any  type  of  wound 
above  that  surface  on  the  skull  ?  A.     No. 

Q.  Doctor,  is  there  medically  an  explanation  for 
tlu*  appearance  of  a  hemorrhage  of  this  type  in  a 
position  where  [76]  there  is  no  apparent  direct  con- 
nection with  a  blow,  or  a  result  of  a  blow? 

A.  You  mean  external  scalp  injury  in  that 
point? 
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Q.    Yes. 

A.  Because  the  entire  inner  table  of  the  skull 
was,  had  an  innocent  api)earance.  Yes,  the  locati(>n 
of  clots  is  often  at  the  side  opposite  from  injury. 
It  seems  as  if  the  inertia  of  the  brain  on  the  skul! 
being  forced  suddenly  will  not  cause  injury  until  the 
end  of  \\\e  blow.  That  is,  there  is  a  rebound  of  the 
relatively  soft  brain  substance  within  the  firm  skull 
encasement  so  it  may  be,  vision  a  plate  full  of  jelly 
taking  a  transverse  motion.  It  may  be  that  the  end 
of  that  motion  causes  more  injury  than  the  onset  of 
that  motion  and  that  is,  that  is  called  a  contrafis- 
sura  type  of  injury  wherein  the  damage  is  at  a  point 
opposite  from  the  point  of  impact. 

Q.  Then  the  point  of  impact,  if  that  principal 
was  involved  in  this  case,  would  have  been  on  the 
left  side  of  the  cranium'? 

A.  Yes,  if  that  principal  were  operative  that 
certainly  would  be.  There  is  no  reason  to  assume 
that  it  had  to  be  operative.  There  were  blows  on  both 
sides,  the  fact  that  hemorrhage  was  where  it  was 
does  not  in  any  sense  constitute  a  mystery  from  a 
medical  point  of  view.  Typically  that  often  will  hap- 
pen contrafissura  injury. 

Q.    Another  matter,  I  believe  you  stated  that  as 
you  made  [77]  your  incision  you  cut  through  the 
temporalis  muscles,  is  that  correct?            A.     Yes. 
Q.     And   were   those   the   muscles   that   you   de- 
scribed as  having  hemorrhages  in  them  ? 
A.    Yes. 
Q.     And  the  hemorrhages  that  were  apparent 


96  Leon  D.  TJrhan  vs. 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 

Mr.  Taylor:  Just  a  moment,  Your  Honor,  I  am 
going  to  object  to  leading  questions.  I  think  that 
the  Doctor  should  be  allowed,  should  do  the  tes- 
tifying in  this  csae. 

The  Court:     Overruled. 

Q.  (B.y  Mr.  Stevens)  :  What  I  am  getting  at, 
Doctor,  could  you  straighten  out  for  us  when  the 
apparent  misunderstanding  of  counsel  concerning 
the  hemorrhages  in  the  area  surrounding  the  mas- 
toid process,  did  you  discover  hemorrhages  in  that 
area? 

Mr.  Taylor :  I  wonder  if  counsel  would  have  the 
Doctor  point  out  those  particular  area  that  Mr. 
Stevens  has  mentioned  so  we  will  know  what  he  is 
talking  about. 

Mr.  Stevens :     Yes,  that  will  be  fine. 

The  Court :     Very  well. 

Dr.  Anderson:  The  desire  is  to  point  out  the 
areas  of  the  hemorrhages'? 

Q.  (By  Mr.  Stevens) :  Yes,  it  was  my  under- 
standing that  Mr.  Taylor  was  under  the  impression 
that  you,  while  you  were  incising,  passing  [78] 
through  the  mastoid  area  discovered  a  hemorrhage, 
was  that  true? 

A.  Not  quite.  There  were  several  hemorrhages 
here.  There  were  cutaneous  hemorrhages  in  the  mas- 
toid process  area  on  either  side.  Those  were  the 
oxtrnal,  visible  hemorrhages  and  those  were  not  cut 
through  except  in  the  upper  part  of  that  area  that 
was  stained,  it  was  cut  through  because  that  would 
be  the  level  of  the  incision  into  the  vault,  but  the 
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invisible  hemorrhages  were  those  in  the  temporalis 
muscles  in  an  area  of  the  scalp,  external  area  didn't 
appear  to  have  any  bruises  but  there  were  consid- 
erable hemorrhages  within  the  body  of  these  two 
flat  fan-shaped  muscles  which  occupy  a  considerable 
area  of  the  head.  If  you  just  want  to  bite  down 
hard  you  can  feel  the  action  of  that  muscle. 

Mr.  Taylor:  Are  you  pointing  to  those  muscles 
now  % 

Dr.  Anderson :    Yes,  an  area  right  there. 

Q.  (By  Mr.  Stevens) :  About  the  size  of  your 
hand,  Doctor? 

A.  Well,  this  whole  side  of  the  front  of  your 
head  from  the  ear  forward  is  occupied  by  that 
muscle  and  these  muscles  on  both  sides  had  hemor- 
rhages, a  finding  which  is  strictly  by  coincidence 
in  the  course  of  entering  the  skull  these  muscles 
have  to  be  traversed. 

Q.  You  also  used  the  word  ecchymoses  yester- 
day in  relation  to  the  mastoid  process.  Could  you 
tell  us,  is  that  the  same  that  you  have  described 
these  cutaneous  hemorrhages  f  [79] 

A.  Yes,  those  are  synonymous  terms.  Ecchy- 
moses means  capillary  hemorrhage  into  the  skin.  It 
causes  a  smooth  uniform  discoloration  without 
swelling  as  distinct  from  a  rash,  skin  rashes  of 
measles  are  also  capillary  hemorrhages.  There  the 
spots  are  small  and  discreet.  Ecchymoses  is  con- 
sidered to  be  a  flat,  smooth  more  or  less  hemo- 
genous  discoloration  of  localized  cutaneous  hemor- 
rhage as  distinct  from  a  generalized  process  such  as 
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a  measles  eruption.  That  is  the  application  of  the 

term  ecchymoses,  local. 

Q.  Going  back,  Doctor,  to  the  subdural  hema- 
toma, could  you  tell  us  if  you  can,  or  if  you  did 
make  any  apparent  connection  between  any  portion 
of  the  visible  injury  on  this  deceased  and  the  cause 
of  the  death,  that  is  the  hematoma,  any  direct  con- 
nection *? 

A.  My  opinion  the  hematoma  could  have  been 
caused  by,  by  the  blows  behind  either  ear,  evident 
blows  to  either  side  of  the  head,  or  any  of  the  facial 
wounds.  I  would  possibly  discount  the  lip  lacera- 
tions as  being  an  operative  factor  because  there  is 
a  certain  give  and  take  to  the  mandible  which  would 
tend  to  cushion  it,  but  the  mandible  is  the  only  flex- 
ible bony  structure  in  the  adult  skull  so  with  that 
exception  I  would  think  that  any  blow  from  the 
upper  teeth  on  up,  any  of  those  blows  07 1  the  skull 
could  have  been  the  ones. 

Q.  Well,  then,  going  back  to  the  22nd,  Doctor,  of 
January,  when  you  saw  Miss  Cathey  at  the  Alibi 
Club  with  the  visible  bruises,  were  those  bruises — 
will  you  strike  that,  [80]  please.  Could  you  connect 
the  bruises  which  you  obsei*ved  on  the  22nd  with 
the  injuries  that  you  have  reported  through  the 
autopsy  ?  A.     Yes. 

Q.     And  how  would  that  be? 

A.  For  one  thing  the  bruises  were  still  present 
at  the  autopsy  particularly  the  lacerations  and  the 
discolorations  behind  the  ears,  and  as  I  have  al- 
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ready  pointed  out,  the  subdural  hemorrhage  could 
have  been  caused  by,  and  it  is  perfectly  consonant 
with  any  of  the  injuries  to  the  solid  part  of  the  skull. 
Mr.  Stevens:  Thank  you,  very  much,  Doctor. 
Your  witness,  Mr.  Taylor. 

Recross-Examination 
By  Mr.  Taylor: 

Q.  Doctor,  when  you  left  here  last  night  you 
realized  you  were  coming  back  this  morning  to  re- 
sume the  stand?  A.    Yes. 

Q.  After  leaving  the  court  room  last  night  did 
you  talk  w4th  anybody  about  this  case,  or  did  you 
consult  any  medical  books  regarding  it? 

A.  I  did  not  consult  any  medical  books.  I  was 
in  the  District  Attorney's  office  for  approximately 
a  half  an  hour. 

Q.  Doctor,  was  it  the  result  of  that  talk  with  the 
District  Attorney  that  you  changed  your  testimony 
from  the  fact  that  yesterday  you  testified  that  this 
hemorrhage  could  [81]  have  been  going  on  for  a 
month.  Now,  this  morning  you  have  got  it  down  to 
a  week,  was  it  a  result  of  that  conversation  you  had 
in  the  District  Attorney's  office  the  cause  of  you 
changing  your  testimony  % 

A.  I  don't  believe  my  testimony  is  materially 
changed  and  we  did  not  discuss  that  particular 
topic. 

Q.  Well,  three  weeks  change  would  be  quite  a 
radical  change,  wouldn't  it.  Doctor? 
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A.  With  Methuselah,  no.  Perhaps  with  this  kind 
of  a  thing  where  you  are  trying  to  pinpoint  some- 
thing, yes.  I  don 't  believe  I  gave  any  answer  stating 
affiiTnatively  stating  that  this  hemorrhage  was  of 
one  month  duration. 

Q.  You  said  that  it  could  be  from  one  month 
down  to  a  few  days  before  ? 

A.  Well,  that  may  be  right  because  I  do  have 
experiences  with  clots  older  than  one  month  and  I 
recall  how  they  look. 

Q.  Then  you  know  in  this  particular  case  it  was 
over  a  week  although  you  brought  it  down  to  one 
week  in  your  present  testimony  you  know  that  it  is 
nine  days,  don't  you,  from  the  22nd  to  the  31st ? 

A.  22nd  to  the,  yes,  approximately  nine  days, 
yes. 

Q.  So  then  taking  your  testimony  this  morning- 
then  that  a  couple  of  days  after  you  first  called  on 
Miss,  to  treat  Miss  Cathey  she  got  another  beat- 
ing, is  that  right? 

A.  I  would  hardly  say  so.  I  only  pretend  to  state 
with  regard  to  the  duration  of  the  clot,  that  it  was 
not  organized  [82]  and  could  be  anything  less  than 
a  month  in  duration. 

Q.  Then  yesterday  when  I  questioned  you  as  to 
the  size  of  the  capillary  blood  vessels  that  was 
broken,  you  stated  you  did  not  know  how  large 
they  were,  but  this  morning  now  you  describe  them ; 
was  that  by  reason  of  any  study  you  made  last 
night? 
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A.  No,  I  haven't  made  any  studies  since  we  last 
parted. 

Q.  Well,  you  stated  in  response  to  a  question  by 
Mr.  Stevens  that  the  result  of  the,  that  the  result 
of  this  hematoma  of  the  brain  was  the  direct  cause 
of  death,  is  that  right  ?  A.    Yes. 

Q.  And  you  say  that  any  one  of  four  or  five  dif- 
ferent points  it  indicated  a  blow  could  have  caused 
the  death  ?  A.     Yes. 

Q.  Could  have  caused  this  hematoma  and  then 
I  think  your  testimony  then,  Doctor,  would  it  be 
possible  for  a  blow  that  was  received  three  weeks 
prior  to  that  time  to  have  been  the  cause  of  death? 

A.     Yes. 

Q.  Now,  Doctor,  could  you  state  what  particular 
functions  are  controlled  by  that  part  of  the  brain 
in  which  this  hematoma  on  Myrtle  Cathey  was  lo- 
cated ? 

A.  That  is  the  parietal,  the  right  parietal  area 
has  to  do  with  sensation,  sensory  phenomena,  the 
left  of  the  body. 

Q.  What  if  any  effect  would  it  have  on 
speech?  [83]  A.     Very  little. 

Q.     Eyesight?  A.     Pardon? 

Q.     Eyesight? 

A.  Eyesight.  The  vision  is  controlled,  the  visioa 
impulses  are  interpreted  in  the  occiptal  part  of  tlu^ 
brain,  which  is  the  extreme  posterior  ])orti{»ii  :nid 
that  would  not  be  effected. 

Q.    What  would  you  say  that  word  was? 

A.    Occiptal. 
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Q.  Point  at  it,  will  you,  and  then  your  sense  of 
balance  is  below  that,  is  it  not'? 

A.  The  sense  of  balance  is  in  the  cerebellum 
which  is  a  different  compartment  altogether,  yes. 

Q.  But  is  is  lower  down,  a  little  lower  down 
than  what  you  pointed  1  A.     Lower  down. 

Q.  Would  that  hematoma  have  any  effect  upon 
the  ability  of  Myrtle  Cathey  to  walk? 

A.  Well,  that  is  something  it  w^ould  be  nice  to  ask 
her  about.  I  couldn't  say  for  sure.  I  w^ould  think 
that  the  concussion,  any  injury  to  produce,  sufficient 
to  produce  that  amount  of  bleeding  would  certainly 
impede  ones  walking  ability. 

Q.  Now,  if  the  evidence  would  show  in  this  case 
that  throughout  the,  following  your  visit  to  the  Alibi 
Club,  your  first  visit  there  that  this  deceased  did 
walk  around  and  carry  [84]  on  her  usual  occupa- 
tions, cook,  would  you  say  that  was  possible  with 
that  type  of  hematoma  and  the  location? 

A.  I  would  say  that  a  person  developing  a  hem- 
oiThage  of  that  sort  would  have  a  severe  headache 
and  would  be  incapacitated  thereby.  . 

Q.     Then  if  she  didn't  have  the  headaches.  Doc-  • 
tor,  and  was  not  incapacitated,  it  could  possibly  be 
then  a  spontaneous  hematoma? 

A.    I  didn't  catch  the  connection  there  at  all. 

Q.  Well,  you  say  that  a  person  having  a  con- 
cussion that  would  create  that  condition,  that  hema- 
toma on  the  brain  and  carry  it  around  for  a  period 
of  nine  days,  they  would  have  headaches,  difficulty 
in  locomotion,  walking  around  the  place,  and  if  the 
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evidence  showed  she  had  no  difficulty  of  locomotion, 
cariying  on  her  customary  duties  and  had  no  head- 
aches during  that  period,  would  it  indicate  possibly 
indicate  that  this  might  have  been  a  spontaneous 
hemorrhage  ? 

A.  It  might  indicate,  if  it  could  be  shown  that 
she  was  symptom  free  and  able  to  be  about  h(-i' 
duties  during  the  week  prior  to  death,  it  would 
indicate  that  in  my  estimation  that  at  least  no  sig- 
nificant amount  of  bleeding  had  occurred  until  later 
on  in  the  week. 

Q.     Or  possibly  none,  is  that  right  ? 
A.     Possibly  none. 

Q.  Now,  Doctor,  you  have  used,  in  answering 
some  of  Mr.  Stevens'  questions  this  moi-ning  about 
some  matters  that  we  went  into  yesterday,  accord- 
ing to  my  notes  yesterday  you  said  [85]  in  response 
to  a  question  as  to  the  appearance  of  the  bruises 
back  of  the  ears,  you  say  that  the  first  time  that 
you  saw  those  they  were  not  discolored,  they  were 
just  swollen,  is  that  right?  A.     No. 

Q.     What? 

A.  No,  the  bruises  which  were  just  swollen  only 
were  those  of  the  malar  eminence,  the  cheek  bones 
and  the  nose. 

Q.  By  what  I  meant  discolored,  you  said  they 
had  a  reddish  appearance  instead  of  a  black  or  a 
blue? 

A.  I  noticed  a  reddish  bluish  discoloration  be- 
hind the  left  ear. 

Q.  But  the  other  place,  points  of  blows  where 
violent  contact  had  been  made  upon  the  body  of 
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Miss  Cathey  were  deeper  in  color,  were  they  not, 

blue  or  purplish? 

A.  Oil,  I  don't  know  that  there  was  any  changes 
there  in  colors.  I  believe  the  one  over  the  nose  there 
where  she  had  considerable  swelling  was  of  a  deeper 
blue  indicating  perhaps  more  hemorrhage  within 
that  tissue. 

Q.  Well,  Doctor,  from  your  own  recollection, 
could  you  state  how  many  bruises  that  the  deceased 
had  on  her  from  her  lips  down  to  her  feet,  the 
lower  extremeties? 

A.  I  could  give  you  a  fairly  close  idea  of  how 
many  bruises  she  had  on  her  head.  I  couldn't 

Q.  No,  no,  we  are  not  talking  about  the  head, 
Doctor.  I  want  from  the  hips  down.  [86] 

A.     Hips  down? 

Q.    Yes. 

A.     No,  I  couldn't  give  you  an  accurate 

Q.  Well,  isn't  it  a  fact  there  were  a  lot  of  bruises, 
small  bruises  about  that  big  in  addition  to  one  large 
bruise  on  the  hip  from  the  hips  clear  to  the  feet? 

A.  Well,  I  said  before  I  didn't  make  a  careful 
appraisal  of  the  leg  bruises. 

Q.  Well,  did  you  make  any  appraisal  of  the  leg 
bruises  at  the  time  you  performed  the  autopsy  on 
the  31st  of  January?  A.    Yes. 

Q.  Could  you  tell  from  that  autopsy  how  many 
leg  bruises  she  had  ? 

A.  They  were  not  counted.  They  were  numerous, 
numerous  small  bruises. 

Q.     Numerous  small  bruises?  A.     Yes. 
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Q.  Now,  Doctor,  what  in  your  opinion  would 
cause  numerous  small  bruises  upon  her  legs  ? 

A.  These  were  mainly  on  the  legs  which  is  from 
the  knee  down  and  I  would  think  that  bumping 
into  furniture,  ordinary  shin  bruises  would  account 
for  the  majority  of  those.  I  don't  recall  there  being 
any  bruises  on  the  feet.  She  had  a  lot  of  shin 
bruises  such  as  we  all  tend  to  acquire. 

Q.  That  the  only,  that  the  only  diagnosis  you 
have  in  mind  at  the  present  time  as  to  what  might 
cause  those  bruises?  [87] 

A.  I  think  it  is  quite  likely  that  she  could  have 
struck  her  legs  as  a  result  of  falling  down  after 
being  hit  by  whatever  object  she  was  hit  with  on 
the  head. 

Q.  Well,  now,  Doctor,  could  those  small  bruises 
be  the  result  of  being  down  and  being  kicked  numer- 
ous times  by  persons  wearing  a  small  shoe  like  a 
woman's  shoe?  A.     Possibly. 

Q.  So  that  many  things  could  have  caused  those 
bruises,  is  it  not.  Doctor? 

A.     The  leg  bruises? 

Q.    Yes.  A.    Yes,  sir. 

Q.  I  think,  possibly,  the  category  of  reason  for 
those  bruises  would  be  enlarged  many  times  over 
what  you  and  I  have  dredged  out  of  our  minds 
at  the  present  time,  eh?  A.     Could  well  be. 

Q.  Now,  on  the  31st  when  you  performed  the 
autopsy  and  removed  the  top  part  of  the  skull,  had 
those  mastoid  process  bruises  changed  in  color  from 
what  they  were  on  the  22nd  ?  A.     Yes. 


10b  Leon  D.  Urban  vs. 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 

Q.     They  had  got  a  deeper  blue  or  pui7)lish  color  ? 

A.     Definite  dark  purple  discoloration. 

Q.  And  they  had  lost  their  reddish  tinge,  had 
they  not,  by  that  time?  A.     Yes. 

Q,  Now,  Doctor,  would  you  tell  this  jury  what 
particular  [88]  location  which  indicated  that  a  vio- 
lent force  had  been  applied  to,  of  which  I  think  you 
mentioned  five,  caused  the  hematoma  of  the  brain? 

A,  The  question  was,  which  of  the  five  do  I  think 
caused  it? 

Q.    Yes,  sir. 

A.  I  don't  think  any  one  particular,  I  couldn't 
point  out  any  one  particular  one  as  being 

Q.  Now,  did  any  of  the  bniises  that  you  men- 
tioned on  the  body  or  on  the  legs  contribute  in  any 
way  whatsoever  to  the  death  of  Myrtle  Cathey? 

A.    I  hardly  think  so. 

Q.     You  used  the  word  ecchymoses? 

A.     Yes. 

Q.  You  use  that,  you  use  it  interchangeably  with 
hemorrhage  or  hematoma? 

A.  Not  with  hematoma.  It  is  used  interchange- 
ably with   cutaneous  hemorrhage. 

Q.  Now,  you  say  that,  that  ecchymoses  is  not  ac- 
companied by  swelling,  is  that  right,  it  is  bluish,  it 
takes  on  a  certain  dark  color  without  swelling? 

A.  That  is  the  use  of  the  term  is  to  imply  cuta- 
neous hemorrhage  without,  without  surrounding 
swelling.  Then  if  there  is  surrounding  swelling  then 
you  are  obligated,  for  accuracy's  sake  to  use  the 
term  contusion. 
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Q.  Well,  now,  for  instance,  if  a  person  got  a 
sufficiently  [89]  hard  blow  that  caused  his  eye  to 
swell  shut  and  caused  it  to  be  discolored,  would  that 
be  ecchymoses  or  would  it  be  contusion  or  would  it 
be  hematoma? 

A.     That  would  be  contusion  with  ecchymoses. 

Q.     Be  whaf? 

A.  Contusion  with  ecchymoses.  You  have  ecchy- 
moses without  contusion  and  in  a  bony  prominent 
such  as  the  ear  there  is  no  underlying  tissue  in  the 
way  of  muscles  or  tendons  there  for  swelling  to 
occur.  In  the  perio-orbital,  around  the  eye,  there  are 
lots  of  soft  tissue  and  fat  protecting  the  eyeball  and 
that  is  why  a  black  eye  is  such  a  favorite  clinical 
finding. 

Q.  Now,  I  believe  you  stated  yesterday  that  you 
made  an  exploratory  search  of  the  vital  organs  of 
the  body?  A.     Yes. 

Q.     Heart,  lungs?  A.    Yes. 

Q.  Did  you  examine  the  contents  of  the  stom- 
ach? A.    No. 

Q.    Why  not? 

A.  I  did  an  external  examination  of  the  stom- 
ach, that  is  palpated  it,  didn't  feel  any. 

Q.     Was  there  food  in  it?  A.     Pardon? 

Q.     Was  there  food  in  it? 

A.     I  could  not  feel  any  contents  whatever.  [90] 

Q.  Did  you  learn  of  her  eating  shortly  before 
she  went  to  the  hospital  ?  A.     Did  I  learn  of  it  ? 

Q.    Yeah?  A.    No. 

Q.     Now,  what  time  was  it  you  got  out  there, 
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about  nine-thirty,  ten  o'clock  on  January  the  22nd? 

A.     On  the  22nd? 

Q.     No,  the  30th?  A.     The  30th? 

Q.  The  31st,  what  time  did  you  go  to  the  funeral 
parlor  ? 

A.  That  was  about  four-thirty  or  five  in  the  aft- 
ernoon. 

Q.  Four-thirty  or  five,  how  long  was  that  after 
her  death  ? 

A.     Well,  her  death  was  at  one-thirty,  I  believe. 

Q.     In  the  morning? 

A.  In  the  morning,  so  that  would  be  fifteen 
hours. 

Q.  Now,  if  she  had  had  a  feed  of  hamburger 
and  gravy  on  the  evening  of  the  30th,  it  would, 
would  that  have  still  been  in  the  stomach  ? 

A.  No.  Emptying  time  of  the  stomach  is  any- 
where from  a  half  hour. 

Q.    What? 

A.  The  emptying  time  of  the  stomach  is  rela- 
tively short,  about  a  half-hour  to  an  hour.  If  you 
have  an  ulcer  and  get  a  little  bit  nei-vous  it  might 
be  two  hours.  [91]  , 

Q.     What  did  you  say  about  ulcers,  Doctor?         ' 

A.  Well,  an  ulcer  or  any  condition  that  might 
promote  a  pylorus  spasm,  a  construction  at  the  end 
of  the  stomach. 

Q.     Did  this  deceased  have  ulcers  ? 

A.     Not  that  I  could  tell. 

Q.     vSo  then  if  this  deceased  had  then  eaten  some 
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hamburger   the    previous    evening   it    wouUl    have 
passed  out  of  the  stomach  ? 

A.  It  would  have  been  in  the  small  intestive 
somewhere. 

Q.  Did  you  look  in  the  intestines  to  see  what 
food  intake  had  been  ?  A.     No,  I  did  not. 

Q.  Now,  did  you  look  at  your  records.  Doctor, 
to  ascertain  whether  or  not  you  had  prescribed  any- 
thing for  Mrs.  Cathey  a  few  days  after  your  first 
visit  to  her? 

A.  I  checked  with  the  girls  down  at  our  office 
to  see  if  we  had  a  card  on  her  and  we  didn't  have 
one,  and  I  have,  several  weeks  ago  checked  with 
the  phai'macists  I  usually  trade  with  down  town 
and  asked  them,  that  is  Fentons  and  Lacey  Street 
Pharmacy  and  the  Northward  and  they  didn't  have 
any  prescriptions. 

Q.  What  name  did  you  give  to  Miss  Cathey  at 
the  time  that  you  entered  her  in  your  records  ? 

A.  The  only  record  I  would  have  of  her  would 
be  the  hospital  record. 

Q.  Did  you  have  her  sent  to  the  hospital  under 
the  name  of  Martha  Kelly?  [92] 

A.     I  don't  recall. 

Q.  You  don't  recall  whether  you  entered  her 
then  under  the  name  of  Martha  Kelly  or  not? 

A.  I  usually  leave  it  to  the  hospital  staff  to,  to 
obtain  the  patient's  name. 

Mr.  Taylor:  I  would  like  to  have  this  marked 
for  identification. 

The  Clerk:     Defendant's  Identification  A. 
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(Small  bottle  of  medicine  was  marked  De- 
fendant's Identification  A.) 

Q.  (By  Mr.  Taylor)  :  I  will  hand  you  Plain- 
tiff's or  Defendant's  Identification  A  and  ask  yon 
to  state,  if  you  can,  what  that  is? 

A.  This  is  a  sodium  Seconal,  grain  and  a  half 
sleeping  pill.  It  might  be  a  substitute  company  be- 
cause the  Lilly  Company  has  the  patent  on  this  and 
they  have  since  changed  their  design.  Quite  a  few 
companies  making  it  now  because  a  seventeen  year 
patent  expired.  It  is  either  sodium  Seconal  or  Lilly, 
or  sodium  secobarbitol  by  Nico.  They  have  all  found 
a  very  productive  line  of  work. 

Q.  Now,  Doctor,  after  looking  at  the  identifica- 
tion, Defendant's  Identification,  have  you  any  recol- 
lection of  phoning  that  prescription  to  Doctor  Wil- 
liams, not  Doctor  Williams,  I  mean  druggist, 
George  Williams?  A.     George  Williams. 

Q.     George  Williams.  [93] 

A.  My  recollection  at  best  is  vague.  I  do  not 
by  any  means  deny  it  because  at  the  inquest  also  I 
left  that  open.  I  do  not  recall  clearly  one  way  or 
the  other  if  I  did  or  did  not  prescribe  for  the  de- 
ceased. 

Q.  You  don't  know  whether  you  did  or  not  then, 
is  that  right?  A.     No,  I  do  not. 

Q.  Do  you  believe  from  the  fact  that  this  label 
has  your  name  on  it,  would  you  believe  that  that 
prescription  was  put  up  by  Mr.  Williams  pursuant 
to  a  request  by  you  over  the  telephone  ? 
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A.  It  is  probable  but  not  altogether  a  sure 
thing,  because  he  manages  to  get  out  quite  a  few 
prescriptions  there  which  have  no  authorization. 
However,  again  I  do  not  deny  it  by  any  means.  If 
this  was  in  Mr.  Urban 's  possession  I  daresay  that 
I  am  the  one  who  filled  it,  and  I  do  order  this  par- 
ticular drug  frequently. 

Mr.  Taylor:  May  we  have  the  recess  now.  Your 
Honor. 

The  Court:  It  is  past  eleven.  We  will  take  a  re- 
cess, and  members  of  the  jury,  once  more  I  admon- 
ish you  that  it  is  your  duty  not  to  discuss  this  case 
with  anyone ;  do  not  permit  anyone  to  discuss  it  with 
you;  do  not  listen  to  any  conversation  concerning 
the  subject  of  the  trial;  and  neither  from  nor  ex- 
press any  opinion  until  the  case  is  finally  submit- 
ted to  you.  We  will  take  a  ten  minute  recess. 

The  Clerk:  Court  is  recessed  for  ten  min- 
utes. [94] 

.  (Thereupon,  at  11:05  a.m.,  the  Court  took  a 

recess  until  11 :15  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Let  the  record  again  show  the  pres- 
ence of  the  defendant  and  his  counsel. 

Mr.  Taylor:  We  will  stipulate,  Your  Honor,  that 
the  juiy  is  all  present. 

Mr.  Stevens :     We  will  also  stipulate. 

The  Court:  Thank  you,  gentlemen.  You  may 
proceed. 
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the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand. 

Mr.  Taylor:  That  is  all  our  questioning'  of  thi?i 
witness  at  the  present  time. 

Redirect  Examination 
By  Mr.  Stevens : 

Q.  Doctor,  in  regard  to  this  time  on  the  idea  of 
the  recent  hemorrhage,  if  a  hemorrhage  had  been 
in  existence  for  three  weeks  as  Mr.  Taylor  sug- 
gested and  a  hemorrhage  of  the  size  and  with  the 
pressure  that  you  observed,  would  there  have  been 
symptoms  of  that  present  in  the  deceased  before 
she  died  ?  A.     Yes,  I  believe  so. 

Q.  And  would  that  have  been  over  a  period  of 
time  f  A.     Probably. 

Q.  Now,  Mr.  Taylor  asked  you  concerning  cer- 
tain [95]  symptoms  such  as  the  ability  to  walk  and 
the  effect  of  eyesight  of  the  hematoma  itself;  were 
your  answers  confined  to  the  results  of  the  hema- 
toma itself  or  did  you  include  in  your  answers  your 
knowledge  of  the  fact  that  a  severe  injury  had  been 
inflicted  also  on  this  person? 

A.  AVell,  I  implied  that  any  brain  which  has  been 
injured  enough  to  cause  surface  hemorrhage  would 
also  have  a  cc^rtain  amount  of  concussion  and  that 
]iot  only  caused  confusion  but  difficulty  in  walking, 
difficulty  in  vision.  People  often  have  trouble  with 
vision  with  concussion,  so  it  is  difficult  to  actuallv 
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separate  the  effect  of  the  concussion  from  the  hem- 
orrhage. 

Q.  Taking  into  consideration  all  of  the  injuries 
and  the  hematoma  also,  would  you  have  an  opinion 
as  to  the  effect  on  the  loss  of  speech,  loss  of  speech 
as  an  effect  of  those  injuries  in  this  deceased? 

A.  Well,  if  the  patient  were  right-handed  the 
speech  sense  would  be  in  the  temporal  lobo,  the  left 
side  and  I  would  think  there  would  be  a  minimal,  if 
any  effect  on  the  speech  center.  Terminally,  of 
course,  she  was  unconscious  and  then  there  was  de- 
pression of  all  the  brain  functions. 

Q.  In  this  type  of  an  injury  could  the  effect 
have  been  a  gradual  effect  from  the  time  of  the  in- 
jury to  the  time  of  death?  A.     Could  have. 

Q.  Do  you  have  an  opinion  as  to  that  in  this  case. 
Doctor?  [96] 

A.  I  couldn't  give  a  clear  cut  opinion.  It  could  be 
either  way. 

Q.  You  mean  the  clot  itself  could  have  developed 
slowly  or  could  have  built  up  all  of  a  sudden  in  this 
case,  is  that  correct? 

A.  Yes,  it  could  have  been  a  daily  slow  release 
of  blood;  it  could  have  been,  it  could  have  been  a 
release  within  the  last  few  days  of  her  life.  The 
fact  that  the  spinal  fluid  was  bloody  and  that  there 
was  a  clot,  too,  indicated  that  some  of  that  blood 
had  been  present  longer  than  the  rest  of  the  blood. 
I  will  say  this,  that  in  a  well  organized  hematoma 
which  has  been  present  for  several  months  that  there 
is  no  blood  in  the  spinal  fluid  at  all,  only  a  slight 
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yellow  staining  of  the  spinal  fluid,  so  that  I  believe 
that  we  had  here  a  slightly  old  process  and  then  a 
recent  ]3rocess;  if  this  thing  had  hapj^ened  several 
months  ago  I  would  think  that  the  blood  loose  in 
the  spinal  fluid  could  have  hemalized  and  left  only 
a  yellow  stain  and  that  the  remainder  of  the  clot 
would  have  been  more  organized,  but  here  we  had  a 
relatively  loose  clotted  material  and  then  free  blood 
in  the  fluid. 

Q.  Doctor,  is  the  hematoma  itself  a  cause  or  an 
effect  in  relation  to  the  body  system?  I  mean  we 
speak  of  a  spontaneous  hematoma,  but  would  it 
really  be  spontaneous  in  itself? 

A.     Spontaneous  hemorrhage? 

Q.     Yes. 

A.  Usually  there  is  a  prior  cause  to  most  spon- 
taneous [97]  hemorrhages.  Spontaneous  subarach- 
noid hemorrhage  of  which  I  spoke  yesterday  is  gen- 
erally due  to  a  small  anerysm  in  one  of  the  arteries 
rupturing,  so  you  can  argue  then  that  if  the  aneu- 
rysm weren't  there  then  this  spontaneous  event 
would  not  have  occurred.  There  was  prior  patho- 
logical basis  for  the  phenomena.  Spontaneous  refers, 
I  think,  perhaps  more  to  the  fact  that  it  happened 
without  any  injury.  A  person  who  without  knowing 
that  he  had  an  aneurysm,  a  spontaneous  cause  as  far 
as  can  be  determined. 

Q.  Spontaneous  then  in  relation  to  exterior  force 
or  injury,  is  that  correct? 

A.     Yes,  and  there  are  spontaneous  subarachnoid 


I 


United  States  of  Amenca  115 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 
hemorrhages  without  aneurysm,  without  weakness 
in  the  vessels. 

Q.  Would  some  type  of  condition  be  necessary  to, 
a  condition  precedent  to  that  development? 

A.  Not  necessarily.  These  things  will  occur  more 
frequently  in  people  with  high  blood  pressure. 

Q.  Well,  Doctor,  this  bottle,  do  you  have  any  in- 
dependent recollection  of  ever  calling  Pat  Cathey, 
Martha  Kelly? 

A.  This  bottle  is  probably,  is  probably  my  pre- 
scription, because  it  is  a  drug  I  order  and  I  call 
Williams  frequently  and  I,  I  did  not,  I  know  the 
first  time  I  went  out  there  I  didn't  have  a  clear-cut 
idea  of  what  her  exact  name  was.  Mr.  Urban  was 
rather  distraught  and  I  could  see  that  I  had  plenty 
of  work  cut  out  for  me  there,  so  I  just  went  about 
and  did  it  so  I  really  didn't  pay  too  much  attention 
to  what  her  name  was.  [98]  This  Kelly,  you  see, 
Kelly  and  Cathey,  it  is  two  syllables,  they  start  with 
a  hard  "c"  or  "k."  It  is  a  similar  name  and  I  dare- 
say that  this  prescription  is  mine. 

Mr.  Stevens:     No  further  questions. 

Recross-Examination 
By  Mr.  Taylor: 

Q.  Doctor,  wouldn't  a  hemorrhage  or  a  hema- 
toma of  the  brain  both  be  a  result  and  a  cause, 
would  it  not,  it  might  be  the  result  of  an  injury 
j\iid  it  would  be  the  cause  of  death? 

A.  Result  of  injur}^,  yes,  and  the  cause  of  pres- 
sure at  least  causing  death. 


116  Leon  D.  Urhan  vs. 

(Testimony  of  Dr.  Harvey  W.  Anderson.) 

Q.  Is  it  the  hematoma  itself  or  the  hemorrliage 
^hat  causes  death,  or  is  it  the  pressure  that  is  built 
up  by  the  fact  that  there  is  a  blood,  blood  is  build- 
mg  up  pressure  upon  the  brain  ? 

A.  It  is  pressure  continually  leaking  into  a 
closed  space  without  an  outlet. 

Q.  Now,  also,  if  a  person  received  a  sufficiently 
hard  blow  on  the  cranium  or  the  head  so  that,  so  that 
the  cranium  depressed  the  skull  down  against  the 
brain  but  did  not  break  the  lining  of  the  brain  or  in- 
duce any  hemorrhage  there,  it  would  still  cause 
practically  the  same  sjmiptoms  here  as  you  described 
liere,  would  it  not  ? 

A.     A  depressed  skull  fracture? 

Q.     Yes. 

A.  It  could.  In  a  skull  fracture,  however,  you 
have  the  [99]  good  possibility  of  a  different  type  of 
hemorrhage,  that  is  a  hemori'hage  outside  the  dura  in 
a  case  of  that  sort  life  may  be  lost  due  to  blood  loss 
itself  independent  of  brain  injury. 

Q.  If  there  w^as  a  severage  of  the  ascending  aorta 
that  would  cause  instantaneous  death,  would  it  not?J~ 

A.  It  certainly  would.  That  is  in  a  differeni 
I)art  of  the  body. 

Q.  That  w^ould  be  one  type  of  body  that  in  Pac 
w^ould  not  create  any  injury  to  the  brain  except  i\ 
would  take  the  blood  away  from  it  and  death  wouh 
ensue  immediately? 

A.  Well,  severance  of  any  major  artery  w\\\ 
cause  death  in  a  short  time. 

Q.     NoW',   in   your  ])ractice   have  you   ever   rui 
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across  any  cases  of  instantaneous  cerebral  hemor- 
rhages in  which  there  was  no  exterior  indication  of 
blows  or  bad  health  ?  A.     Yes,  I  have. 

Q.  Well,  now,  Doctor,  now  you  have  kind  of  pin- 
pointed this  because  of  this  hematoma  down  on  to 
the  violent  pressure  applied  to  the  various  parts  of 
the  head.  I  think  you  said  in  the  back  of  the  ears 
and  others.  If  those  had  been  caused  by  fall,  would 
the  result  be  the  same?  A.     Absolutely. 

Q.  I  didn't  quite  follow  your  remarks  in  regard 
to  the  discoloration  of  the  spinal  fluid,  you  took 
a  sample  of  the  spinal  fluid,  did  you  not.  Doctor? 

A.  No,  just  looked  at  it.  There  was  plenty  of  it 
there.  [100] 

Q.  Now,  as  long  as  there  would  be  a  bleeding 
into  the  brain  would  that  cause  a  discoloration  of 
the  spinal  fluid,  give  flecks  of  blood  in  it? 

A.     Bleeding  into  the  brain? 

Q.     Yeah. 

A.  That  probably  would.  This  was  all  surface 
bleeding. 

Q.  And  then  as  long  as  there  was  a  bleeding 
there  why  there  would  be  discoloration  of  the  spinal 
fluid,  is  that  right?  A.    Yes. 

Mr.  Taylor:     I  believe  that  is  all,  Doctor. 

Mr.  Stevens:     Thank  you  very  much.  Doctor. 

(Witness  excused.) 
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MAYBELL  BRAY 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Would  you  state  your  name,  please? 

A.     Miss  May  bell  Bray. 

Q.     And  where  do  you  live,  Miss  Bray? 

A.     1402  Lathrop  Street. 

Q.     And  that  is  here  in  Fairbanks? 

A.     Yes. 

Q.     What  is  your  occupation? 

A.  I  am  night  supervisor  at  St.  Joseph's  [101 J 
Hospital. 

Q.     And  are  you  also  a  nurse? 

A.     Yes,  I  am. 

Q.  Were  you  a  nurse  at  the  hospital  on  the  30th 
of  January  of  1955?  A.     I  was. 

Q.  And  were  you  ever  connected  with  a  patient 
known  as  Myrtle  Patricia  Cathey? 

A.     Yes,  I  admitted  her  in  the  hospital. 

Q.  Is  that  the  name  by  which  you  admitted  hei 
to  the  hospital? 

A.  Yes,  I  believe  so.  Cathey  was  the  last  nanw 
I  know\ 

Q.  And  do  you  remember  the  time  that  you  ad- 
mitted her? 

A.  Well,  1  don't  know  if  I  remember  exactly. 
It  was  near  ten  o'clock,  I  believe,  somewhere  around 
ten,  might  have  been 
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Mr.  Taylor:     A.m.  or  p.m.? 

Miss  Bray:     It  was  on  the  p.m. 

Q.  (By  Mr.  Stevens) :  And  were  you  present 
when  she  was  admitted?  A.     Yes. 

Q.  Did  you  make  an  observation  of  her  condi- 
tion at  that  time?  A.     Yes,  I  did. 

Q.  Could  you  tell  us  vvhat  was  her  condition  at 
that  time? 

A.     Well,  she  appeared 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  be- 
lieve [102]  we  are  going  to  object.  I  don't  think 
the  proper  foundation,  qualifications  of  this  witness 
as  to  diagnosis  of  a  party  upon  admission  has  been 
sufficiently  shown. 

The  Court:     She  may  state  what  she  observed. 

Mr.  Stevens :  Yes,  we  have  no  intention  of  going 
into  any  diagnosis. 

Q.  (By  Mr.  Stevens) :  Just  your  observations, 
please. 

A.  Well,  she  didn't  appear  very  good.  I  thought 
she  appeared  poor. 

Q.     Was  she  conscious  or  unconscious? 

A.     She  appeared  to  be  unconscious. 

Q.     Was  there  anyone  with  her  at  the  time? 

A.  Yes,  Mr.  Urban  was  with  her.  He  brought 
her  in. 

Q.  Do  you  recall  having  a  conversation  with  Mr. 
Urban  at  that  time,  .just  yes  or  no,  did  you? 

A.     Yes. 

Q.    And  was  that  approximately  the  same  tijue 
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tliat  you  admitted  her  somewhere  around  there,  do 

you  remember  when  it  was? 

A.    Yes,  when  I  admitted  her. 

Q.     Was  there  anyone  else  present  at  that  time? 

A.    No. 

Q.  Would  you  tell  us  the  conversation  you  had 
with  Mr.  Urban  then? 

A.  Well,  I  believe  I  asked  him  what  happened 
and  he  said  [103]  that  she,  some  woman  had  beaten 
her  up,  something  like  that. 

Q.  Did  you  notice  any  particular  area  of  injury 
on  the  woman? 

A.  Yes,  there  was  one  bruise  behind  her  ear, 
large  bruise. 

Q.  And  did  any  part  of  your  conversation  with 
Mr.  Urban  pertain  to  that  bruise?  A.    Yes. 

Q.     And  W'as  that  the  same  conversation? 

A.     No,  it  wasn't. 

Q.     Was  it  at  a  later  time? 

A.     Later  time,  yes. 

Q.     How  much  later,  Mrs.  Bray? 

A.  Well,  it  is  hard  for  me  to  remember  exactly] 
but 

Q.     The  same  evening? 

A.  The  same,  well,  see,  she  was  admitted  around 
ten  some  time  and  then  it  was  later  in  the  evening 
this  happened. 

Mr.  Taylor:  Would  you  speak  up  just  a  little 
louder  so  wo  can  hear  you? 

Miss  Bray :    It  was  later,  this  other  conversation. 

Mr.  Taylor:    Later  than  what? 
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Mr.  Stevens:  Just  a  minute,  please,  Miss  Bray. 
I  am  questioning  you  now.  Mr.  Taylor  will  ask  you 
later.   That  is  sufficient  for  my  purposes. 

The  Court:  Maybe  you  can  use  the  [104]  am- 
plifier. 

Q.  (By  Mr.  Stevens) :  It  was  later  the  same 
evening  after  you  admitted  her  some  time  around 
ten  o'clock,  is  that  correct? 

A.     I  believe  so. 

Q.  And  where  did  the  conversation  take  place, 
the  second  one? 

A.  I  believe  it  was  near  the  chart  desk,  third 
floor.  No,  I'm  sorry.  I  would  like  to  change  that. 
I  believe  it  was  in  the  room,  the  patient's  room. 

Q.     And  was  Mr.  Urban  in  the  room? 

A.     Yes. 

Q.  And  was  anyone  else  there  besides  Mr. 
Urban? 

A.  Well,  there  was  another  patient  in  the  room. 
She  may  have  been  sleeping. 

Q.  What  was  the  conversation  at  that  time  as 
it  pertained  to  this  one  area? 

A.  Oh,  it  was  this  bruise.  I  asked  him  about  it 
and  he  said  that  she  fell  off  a  bar  stool. 

Q.  Bo  you  know  how  long  Miss  Cathey  w^as  there 
I  in  the  hospital? 

A.  Well,  I  don't  remember.  She  expired,  I  be- 
lieve, about,  between,  maybe  it  was  one,  or  one- 
thirty.  I'm  not  sure. 

Q.     That  was  the  following  morning? 

A.    Yes,  it  was  the  following  morning.    She  was 
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admitted,   the   following   morning   after   midnight, 

you  see,  one,  one-thirty  in  the  morning.  [105] 

Q.     Any  treatment  given  to  her  at  that  time? 

A.     Yes,  there  was  treatment. 

Q.  Did  you  have  supervision  over  that  treat- 
ment? A.    Yes,  I  did. 

Q.    Would  you  tell  us  what  it  was? 

A.  Well,  she  had,  she  had  intravenous  fluid  and 
she  had  the  orders  the  doctor  had  written  or  doctor 
had  called  in  and  she  was  suctioned.  She  had  mucus 
in  her  throat  and  was  suctioned,  I  remember. 

Mr.  Stevens:  Thank  you  very  much.  Your  wit- 
ness, Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.     That  is  Miss  Bray,  or  Mrs.  Bray? 

A.     Mrs.,  Mrs.  Bray. 

Q.     Mrs.?  A.     Mrs.,  yes. 

Q.  How  long  have  you  been  working  at  St.j 
Joseph's  Hospital?  A.     I  believe  two  years. 

Q.  And  I  believe  you  stated  about  ten  o'clock 
on  the  night  of  January  the  30th,  or  31st,  the  pa- 
tent came  into  the  hospital? 

A.  I  believe  so.  I  don't  remember  the  date  ex- 
actly but  I  believe  it  must  have  been.  I  haven't 
looked  at  the  records. 

Q.  Have  you  got  the  clinical  chart  with  you, 
Mrs.  Bray?  [106] 

A.     No,  I  haven't.    I  don't  have  access  to  those. 

Q.     Now,  you  stated  in  response  to  a  question  by 
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Mr.  Stevens  that  she  appeared  not  good  and  then 
you  change  it  to  she  appeared  poorly.  Would  you 
kind  of  elaborate  on  what  you  meant  by  that? 

A.  I  think  that  means  about  the  same.  I  would 
interpret  it  to  mean  about  the  same. 

Q.  I  mean,  what  caused  you  to  form  an  opinion 
that  she  appeared  poor,  what  led  you  to  say  that? 

A.  By  her  appearance,  her  symptoms,  she  ap- 
peared to  be  unconscious. 

Q.     Because  of  the  bruises? 

A.  No,  not  because  of  bruises,  but  because  she 
appeared  to  be  unconscious  and  her  pulse  was  poor 
and  so  forth. 

Q.     What  was  her  pulse,  do  you  remember? 

A.  I  don't  remember  but  the  quality,  it  is  not 
all,  by  the  quality  of  her  pulse. 

Q.  And  from  that  did  you  feel  that  the,  that 
death  was  eminent? 

A.    Well,  one  can  never  be  sure,  but 

Q.  No,  I  mean  just  from  your  work  around  hos- 
pitals and  possibly  seeing  people  in  like  condition, 
did  you  think  her  end  was  near? 

A.  I  thought  she  was  poor  and  that  is  about  all 
I  thought.  You  just,  you  never  know.  You  wait 
and  see. 

Q.  Did  she  ever  utter  any  words  that  you  would 
understand?  [107]  A.     She  did  not. 

Q.  Now,  you  say  that  a  doctor  had  called,  which 
doctor  was  that?  A.     Doctor  Anderson. 

Q.    And  when  did  he  call? 

A.    He  called  in  orders. 
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Q.     Called  in  what?  A.     Orders. 

Q.     Alters?  A.     Orders   for   the   patient. 

Q.     Oh,  he  called  in  orders'?  A.     Yes. 

Q.  And  did  Doctor  Anderson  come  over  to  the 
hospital  later? 

A.    Yes,  he  came  about  the  time  she  expired. 

Q.     That  was  about  one-thirty  in  the  morning? 

A.  Yes,  I  called  him,  I  believe  twice  before 
that  period,  about  the  patient. 

Q.     Did  you  get  him  on  the  phone? 

A.     I  did. 

Q.     And  what  did  you  say  to  him? 

A.  Well,  I  told  him  about  the  patient's,  what  I 
thought  was  the  condition  of  the  patient. 

Q.  So  then  he  came  over  about  the  time  that 
Miss  Cathey  passed  away;  is  that  right? 

A.     That's  right.  [108] 

Q.  Now,  when  Mr.,  when  you  asked  Mr.  Urban 
about  the  discoloration  on  her  head,  will  you  point 
out  on  your  own  head  where  that  was? 

A.  It  was  either,  I  am  not,  I  can't  remember | 
whether  it  was  right  or  left  of  her  head  behind  the! 
ear  on  one  side  of  the  head. 

Q.     And  what  was  the  appearance  of  that  ? 


A 

Q 

A 

Q 
Q 

A 


Well,  it  was  a  large  bruise,  discolorated  areaj 

What  would  you  say  as  to  the  swelling? 

I  didn't  notice  any  swelling. 

Didn't  notice  any  swelling?  A.     No. 

And  was  it  blue,  purplish? 

Yes,  it  was  just,  the  skin  was  discolorated. 
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Q.     And  in  response  to  your  question  as  to  what 
caused  it,  you  said  he  said  she  fell  off  a  bar  stool  ? 

A.     Yes. 

Q.     Did  he  say  when  ?  A.     N'o. 

Q.     Did  he  say  where  ?  A.     No. 

Q.  Was  that  \he  extent  of  the  explanation  given 
by  him?  A.     I  believe  so. 

Q.  Now,  you  mentioned  some  treatment  that  you 
gave  to  Miss  Cathey;  just  what  was  the  extent  of 
that  treatment? 

A.  Well,  she;  just  what  I  said  before,  she  had 
I.V.  fluid.  [109] 

Q.     Wliat  is  that? 

A.     It  is  an  intravenous  fluid  into  the  veins. 

Q.     Oh,  I  see. 

A.  And  she  had,  she  seemed  to  have  a  lot  of 
mucus  in  her  throat.    She  was  suctioned. 

Q.     You  draw  it  out  with  a  tube? 

A.     Electric  suction,  otherwise  they  choke  on  it. 

Q.  That  interfering  with  her  breathing,  was  it, 
that  mucus  in  the  throat? 

:     A.     Well,  no,  I  don't  think  so.   It  could  if  it  got 
into  the  trachea,  it  could. 

Q.     Allowed  to  accumulate  it  would  be  serious 
would  it  not? 

A.     If  it  wasn't  drawn  out,  it  would  be. 

Q.  So  then  you  did  everything  you  could  at  that 
cinie  to  relieve  the  patient?  A.     Yes. 

'    Q.     Who    give   the,    who    entered   the    cause    of 
leath  on  your  clinical  record  over  there,  Mrs.  Bray  .^ 

A.     I  suppose  Doctor  And(^rson.    He  came  ov(>r 
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and  pronounced  her.   I  suppose  he  signed  the  death 

certificate. 

Mr.  Taylor:     That's  all.   Thank  you,  Mrs.  Bray. 

Mr.  Stevens:     Thank  you,  Mrs.  Bray. 

(Witness  excused.) 
Mr.  Stevens:    Call  Mrs.  Osborne.  [110] 

ESTHER  OSBORNE 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     AVill  you  tell  us  your  name,  please? 

A.     I  am  Esther  Osborne. 

Q.    And  where  do  you  live? 

A.     Ladd  Air  Force  Base. 

Q.     It  is  Mrs.  Osborne,  isn't  it? 

A.     That's  right. 

Q.  Where  do  you  work,  Mrs.  Osborne,  if  you 
work?  A.     St.  Joseph's  Hospital. 

Q.  And  were  you  working  over  there  in  Janu- 
ary, this  year?  A.    Yes,  I  was. 

Q.     Are  you  a  registered  nurse,  Mrs  Osborne? 

A.    Yes,  I  am. 

Q.  And  did  you  have  any  coimection  with  Myr- 
tle Patricia  Cathey  while  she  was  there  in  the  hos- 
pital ? 

A.     I  was  on  duty  the  night  that  she  died. 

Q.     And  do  you  recall  seeing  any  other  ])ei'son 
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around  the  evening  she  was  there,  the  night  she  was 

there  ? 

A.  There  was  a  gentleman,  I  believe,  that  sat 
with  her. 

Mr.  Taylor:     Just  a  little  louder,  please. 

Mrs.  Osborne:  There  was  a  gentleman  who 
stayed  with  here  w^hile  she  w^as  a  patient.  [Ill] 

Q.  (By  Mr.  Stevens) :  Do  you  know  who  that 
was  ? 

A.     Later  I  found  out  his  name  was  Mr.  Urban. 

Q.  Did  you  have  a  conversation  with  him  per- 
taining to  Mrs.  Cathey  at  any  time  that  evening"? 

A.  I  remember  that  w^hen  I  first  made  rounds 
I  asked  him  what  had  happened  to  her? 

Q.     Do  you  remember  about  what  time  that  w^as? 

A.  Somewhere  between  eleven-thirty  and  twelve 
midnight. 

Q.     Was  anyone  else  there  at  that  time? 

A.  There  w^as  another  patient  in  the  other  bed 
at  the  time  when  I  w^as  speaking  to  him. 

Q.     And  that  was  the  night  she  was  brought  in? 

A.  Well,  she  came  in  earlier  on  the  evening  as- 
signment. 

Q.     And  what  time  did  you  come  on  duty  ( 

A.     Eleven  o'clock. 

Q.  Would  you  tell  us  what  was  the  conversation 
that  you  had  with  Mr.  Urban? 

A.  I  believe  I  asked  him  what  had  happened  to 
her  or  something  pertaining  to,  you  know,  her  con- 
iition. 

Q.     And  what  did  he  tell  you? 


128  Leon  D.  Urban  vs. 

(Testimony  of  Esther  Osborne.) 

A.  He  replied  that  about,  approximately  two 
weeks  ago  she  had  been  beat  up  by  some  woman. 

Q.  Do  you  remember  any  more  of  the  con- 
versation ? 

A.  Well,  I  remember  him  saying  that  she  had 
been  perfectly  fine  that  morning,  the  morning  of 
the  day  that  she  came  to  the  hospital.  [112] 

Q.  Did  you  notice  any  particular  parts  of  the, 
of  her  injuries? 

xi.  I  believe  she  had  a  large  bruise  behind  her 
right  ear  and  she  had  several  bruises,  numerous 
])iaiises  all  over  her  body. 

Q.  And  w^ere  you  still  on  duty  when,  or  when 
Mrs.  Cathey  expired?  A.     That  is  correct. 

Q.     Do  you  remember  about  the  time  that  was? 

A.  T  believe  it  was  approximately  one-thirty, 
yes,  I  can  remember. 

Mr.  Stevens:  Thank  you.  Your  witness,  Mr. 
Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Mrs.  Osborne,  was  the  Doctor  there  at  the 
time  that  she  died? 

A.    You  mean  was  he  there  at  the  exact  time? 

Q.     Yes,  the  time  of  her  death? 

A.     Doctor  Anderson  came  and  pronounced  her. 

Q.     Who?  A.     Doctor  Anderson. 

Q.     Was  he  there  at  the  time  that  she  died? 

A.  I  lielieve  her  respirations  had  apparently 
ceased  just  before,  but  Doctor  did  come  and  pro- 
nounce her. 
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Q.  Had  you  after  you  came  on  shift  ever  called 
Doctor  Anderson,  tell  him  to  come  to  the  [113] 
hospital  ? 

A.  Mrs.  Bray,  I  believe,  that  called  him  on  my 
assignment  and  she  had  called  him  earlier,  I  be- 
lieve. 

Q.     You  knew  about  that  call  then,  did  you  not? 

A.    Yes. 

Q.     Was  there  more  than  one'? 

A.  I  can't  remember,  but  I  do  know  she  called 
him. 

Q.  Mr.  Urban  told  you  that  she  had  been,  that 
Miss  Cathey  had  l)een  feeling  quite  well  that 
morning?  A.     Yes,  he  did. 

Mr.  Taylor:     That's  all,  Mrs.  Osborne. 

Mr.  Stevens:     Thank  you  very  much. 

(Witness  excused.) 

Mr.  Stevens :  May  we  have  the  noon  recess,  your 
Honor  ? 

The  Court:  Very  well,  it  is  just  about  twelve 
o'clock,  so  members  of  the  jury,  once  more  I  ad- 
monish you  not  to  discuss  the  subject  matter  of 
this  trial  with  anyone ;  do  not  permit  anyone  to  dis- 
cuss it  with  you ;  and  do  not  listen  to  any  conversa- 
tion concerning  the  subject  of  this  trial ;  and  do  not 
form  or  express  any  opinion  thereon  until  the  case 
is  finally  submitted  to  you.  The  jury  will  be  ex- 
cused until  two  o'clock  and  is  there  anything  for 
us? 
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The  Clerk :  Not  for  us,  for  Judge  Hodge  there  is, 
sir. 

The  Court :  I  think  he  is  going  to  hold  Court  at 
the  Carpenters'  Hall.  We  can  then  recess  until  two 
o'clock. 

The  Clerk:  Court  is  recessed  until  two  [114] 
o'clock. 

(Thereupon,  at  12 :00  noon  a  recess  was  taken 
until  2:00  p.m.) 

Afternoon  Session 

(The   trial    of   this    cause    was    resumed   at 
2:00  p.m.,  pursuant  to  the  noon  recess.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Let  the  record  show^  the  presence  of 
the  defendant  and  his  counsel,  the  government  at- 
torneys.   The  parties  wish  the  polling  of  the  jury? 

Mr.  Stevens:     We  will  stipulate,  your  Honor. 

Mr.  Taylor:  We  will  waive  the  polling  and 
stipulate  they  are  all  present. 

The  Coui*t:     Very  well.    Proceed. 

Mr.  Stevens:     Call  Mr.  Douthit. 

JAMES  L.  DOUTHIT 
a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Will  you  state  your  name,  please? 
A.     James  L.  Douthit. 


United  States  of  America  13 1 

(Testimony  of  James  L.  Douthit.) 

Q.     Where  do  you  live,  Mr.  Douthit? 

A.     1107  First  Street,  Fairbanks. 

Q.     What  do  you  do  ? 

A.  I  am  a  photographer-reporter  for  the  Fair- 
banks Daily  News-Miner.  [115] 

Q.  How  long  have  you  been  a  photographer,  Mr. 
Douthit? 

A.  Oh,  since  1949.  I  am  not  much  of  a  mathema- 
tician, eight  years,  I  guess. 

Q.     It  would  be  about  six  years,  wouldn't  it,  '49? 

A.  A  professional  for  six  years,  done  photo- 
grajDhs  for  eight. 

Q.  Do  you  do  anything  besides  take  the  photo- 
graphs ? 

A.  Yes,  I  process  them,  develop  them  and  print 
them. 

Q.     Do  you  have  a  developing  studio  or 

A.  We  have  a  standard  newspaper  darkroom  in 
the  basement  of  the  News-Miner,  enlargers  and  all 
the  usual  photographic  materials. 

Q.  Do  you  know  what  type  of  enlarging  mate- 
rial you  have?  A.     You  mean  the  machine? 

Q.    Yes. 

A.  Well,  we  have  two  of  them,  an  Omega  D2 
en  larger  which  is  very  recent  and  a  De  Jur  pro- 
fessional type  enlarger,  four  by  five  size  that  one  is. 

Q.  This  is  Government's  Indentification  1,  Mr. 
Douthit;  would  you  hold  it  that  way,  please,  and 
tell  us,  do  you  know  who  made  that  enlargement? 

A.     Yes,  I  made  the  enlargement. 
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Q.  And  what  did  you  make  the  enlargement 
f'roin,  from  another  print  or  from  the  negative? 

A.     From  the  negative. 

Q.  And  is  that,  was  that  made  on  one  of  the 
machines  you  [116]  have  just,  or  were  one  of  the 
machines  you  have  just  described? 

A.  Yes,  this  w^as  made  with  the  De  Jur  pro- 
fessional four  by  five  enlarger. 

Q.  And  is  that  product  that  you  have  in  your 
hand  distorted  at  all  from  the  original  negative  that 
would  have  been,  or  correction,  from  the  original 
contact  size  print  that  would  be  printed  from  the 
original  negative? 

A.  I  don't  believe  so.  If  there  was  any  distor- 
tion at  all  it  would  be  so  small  that  you  couldn't 
mc^asure  it.    I  mean  that  I  couldn't  measure  it. 

Q.     Did,  you  did  the  enlarging  yourself,  did  you? 

A.     Yes. 

Q.  Now,  that  is  Government's  Indentifieation 
No.  2,  Mr.  Douthit,  did  you  have  an}^  connection 
with  that  identification? 

A.  Yes,  I  enlarged  this  from  a  four  by  five 
negative. 

Q.     And A.     On  the  same  enlarger. 

Q.  Who  presented  these  two  negatives  to  you, 
these  two  that  you  have  so  far? 

A.  These  negatives  w^ere  presented  to  me  by 
William  Trafton,  Lieutenant  with  the  Territorial 
Police. 

Q.  And  is  that  enlargement  a  fair  reproduction 
of  the  print  from  the  negative? 
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A.     Yes,  it  is. 

Q.  Are  you  aware  of  any  distortions  on  that  en- 
largement ? 

A.  Well,  it  depends  on  what  you  mean  by  dis- 
tortions. If  [117]  a,  this  photograph  here  is  un- 
distorted  generally.  At  the  very  corners  of  the 
pictures  there  would  be  a  small  amount  of  falling 
off  of  the  picture  quality  in  relation  to  the  center 
portion  because  of  the  quality  of  the  enlarger  and 
the  size  of  the  reproduction. 

Q.     But  the,  it 

A.  It  is  not  exactly  the  same  as  the  contact 
print  that  would  he  made  from  the  same  negatiAe. 
No  enlargement  is. 

Q.  And  that  is  because  the  process  of  blowing  up 
distorts  the  detail  outline?  A.     That's  right. 

Q.  Well,  as  far  as  the  content  of  the  picture  it- 
self, is  there  any  distortion  caused  by  a  wrongful 
or  not  necessarily  wrongful,  but  a  different  type 
of  angle? 

A.  No,  there  is  no  distortion  of  the  enlargement 
here,  other  than  just  the  normal  distortion  of  en- 
larging. There  is  no  appreciable  distortion  even 
considering  the  enlarging. 

Q.  This  is  Government's  Identification  3;  have 
you,  will  you  tell  us,  is  that  another  one  of  your  en- 
largements? A.     Yes,  it  is. 

Q.  And  did  you  make  that  yourself  at  the  same 
time  as  these  others? 

A.  Yes,  it  was  made  at  the  same  time  as  fha 
others. 
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Q.  AVas  the  negative  for  that  also  delieverd  to 
you  by  Mr.  Trafton?  A.     It  was.   [118] 

Q.     And  is  that  a  fair  reproduction? 

A.     It  is. 

Q.  This  is  Government's  Identification  4,  Mr. 
Douthit:  did  you  also  make  that  enlargement? 

A.    Yes,  I  did. 

Q.     And  is  it  a  fair  reproduction  of  the  original  ? 

A.    It  is. 

Q.  The  negative  obtained  by  you  from  the  same 
person,  Mr.  Trafton?  A.     Yes. 

Q.  You  will  notice  that  on  that  there  is  an  addi- 
tional piece  of  paper?  A.     Yes. 

Q.     That  was  not  placed  there  by  you,  was  it? 

A.     No,  it  wasn't. 

Q.  This  is  Identification  5,  Mr.  Douthit;  is  that 
likewise  a  reproduction  by  you?  A.     It  is. 

Q.     And  it  is  an  enlargement,  is  it? 

A.     Enlargement,  four  by  five  negative. 

Q.  And  does  that  fairly  reproduce  the  contact 
print  in  enlarged  form?  A.     It  does. 

Q.  Did  you  obtain  the  negative  for  that  enlarge- 
ment, also  from  Mr.  Trafton?  A.     Yes.  [119] 

Q.  This  is  Government's  Identification  6;  is  that 
also  another  enlargement  of  the  same  series? 

A.     It  is. 

Q.     Made  by  you  at  the  same  time? 

A.     Yes. 

Q.  And  was  the  negative  obtained  by  you  from 
Mr.  Tiaf'ton?         A.     Yes,  it  was. 

Q.     And  is  that  a  fair  reproduction  in  large  size 
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of  the  contact  print  ?  A.     It  is. 

Mr.  Stevens :  At  this  time,  your  Honor,  we  offer 
Government's  Identifications  1  through  6  for  the 
purpose  of  esta])lishing  identity  and  also  the  char- 
acter of  the  wounds  on  the  body  of  the  deceased. 

Mr.  Taylor:  If  the  Court  please,  we  are  going 
to  object  to  the  introduction  of  these  in  evidence 
u]3on  the  grounds  that  the  proper  foundation  has 
not  been  laid  for  the  introduction  of  them;  for  the 
further  reason  that  the  witness  has  testified  distor- 
tion ;  no  testimony  as  to  whether  the  coloring  of  the 
w^ounds  are  the  same  on  this  as  on  the  contact  pic- 
tures. I  do  not  1)e]ieve,  your  Honor,  that  these  en- 
largements at  this  time  are  admissible  in  evidence. 

The  Court:  Government's  Identification  1  to  6 
inclusive,  will  Ije  received. 

Mr.  Taylor:     Could  I  approach  the  bench,  please? 

The  Court:     Yes,  indeed.  [120] 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  hearing  of  the  jury.) 

Mr.  Taylor:  If  the  Court  please,  we  are  going 
to  object  to  the  introduction  of  these  upon  the 
grounds  that  there  is  no  showing  of  any  contact 
])ictures  here  for  comparison  as  to  whether  these 
are  true  representations  or  not.  That  is  what  I  mean 
by  the  proper  foundation  has  not  been  laid  for 
those  things.  Another  thing,  these  things  are  intro- 
duced in  this,  blow-up  evidence,  and  with  additional 
blackening  showing  on  those  wounds  for  the  pur- 
pose of  prejudicing  this  jury.  If  they  are  for  the 
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purpose  of  identification  only,  as  the  United  States 
Attorney  says,  the  contact  pictures,  your  Honor, 
would  be  the  best  evidence,  not  something  that  is 
blowed  up  here  for  the  purpose  of  prejudicing  the 
jury.  Until  the  contact  pictures  are  shown  where 
they  are  taken  direct  from  the  negatives,  these  are 
not  admissible  because  they  are  not  true  represen- 
tations. 

The  Court :     You  stated  that  for  the  record  ? 

Mr.  Taylor:  Yes,  sir.  It  has  been  held  in  this 
Court,  your  Honor,  before,  the  same  thing,  that  the 
enlargement  cannot  be  shown  until  the  original  con- 
tact pictures  are  shown. 

Mr.  Stevens:  We  have  the  contact  pictures  as 
an  identification.  We  would  also  offer  them  in  evi- 
dence if  Mr.  Taylor  wants  to  have  them  for  com- 
])arison  purpose. 

Mr.  Taylor :  I  think  they  can  be  put  in  evidence. 
I  don't  see  the  use  of  anything  else.  [121] 

The  Court:     Are  you  offering  them  at  this  time? 

Mr.  Stevens:  I  will  offer  them  before  the  jury  if 
Mr.  Taylor  wishes.  These  are  our  exhibits.  We  have 
no  objection  of  putting  them  into  comparison. 

Mr.  Taylor:  I  don't  want  them  for  comparison. 
The  contact  pictures,  I  have  no  objection  to  them 
wliatsoever. 

The  Court:  Does  the  government  wish  to  offer 
tbe  other  exhibits  at  this  time  or  not? 

Mr.  Stevens :     Yes.  That  would  be  Identification  7. 

The  Court:  There  being  no  objection,  they  will 
lie  received. 
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Mr.  Stevens :     Thank  you. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury.) 

Mr.  Stevens :  AVould  the  Court  instruct  the  Clerk 
to  enter  Identification  7  also  in  evidence? 

Mr.  Taylor:     I  would  like  to  look  at  them  first. 

The  Court:     These  are  to  be  received. 

Mr.  Taylor:  I  would  like  to  see  those,  your 
Honor.  I  might  have  some  objection  to  the  particu- 
lar pictures. 

The  Court:  Give  Mr.  Taylor  an  opportunity. 
That  is  Government's  Identification  7. 

The  Clerk:  Identification  1  is  Government's  Ex- 
hibit A;  2,  Exhibit  B;  3,  Exhibit  C;  4,  Exhibit  D; 
f),  Exhibit  E ;  and  6,  Exhibit  F. 

(Government's  Identifications  1  through  6, 
inclusive,  were  admitted  in  evidence  as  Govern- 
ment's Exhibits  A  through  F,  inclusive.)  [122] 

Mr.  Taylor:  We  have  no  objection,  your  Honor, 
to  the  introduction  of  Plaintiff's  Identification  7 
(1  to  6). 

The  Court:  They  will  be  received  and  the  Clerk 
will  mark  them. 

The  Clerk:  That  is  Government's  Exhibit  G  (1 
to  fi  inclusive). 

(Government's  Identification  7  (1  to  6,  in- 
elusive)  was  admitted  in  evidence  as  Govern- 
ment's Exhibit  G  (1  to  6,  inclusive).) 
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The  Clerk:  Govermnent's  Identification  8;  Gov- 
ernment's Identifieation  9;  Government's  Identifica- 
tion 10;  Government's  Identification  11;  Govern- 
ment's Identification  12. 

(Five  (5)  photographs  were  marked  Gov- 
ernment's Identifications  Nos.  8  through  12,  re- 
spectively.) 

Q.  (By  Mr.  Stevens)  :  These  are  Identifications 
8  through  12,  Mr.  Douthit.  Without  telling  us  what 
is  reproduced  there  in  photograj^hic  form,  could  you 
tell  us  if  you  know  who  took  those  pictures? 

A.    Yes,  I  took  the  pictures. 

Q.     Do  you  recall  when  it  was  you  took  them  ? 

A.  I  believe  it  was  the  26th  of  February,  1955, 
I  am  not  sure.  I  have  a  date  on  here  but  I  am  not 
sure  whether  it  was  the  date  I  printed  them  or  the 
day  I  took  them. 

Q.     And  who  developed  them? 

A.     I  developed  them.  [123] 

Q.     And  when  did  you,  did  you  print  them  ? 

A.     I  printed  them. 

Q.     Where  did  you  take  them? 

A.  I  took  them  in  the  Alibi  Club  on  South  Fair- 
banks, South  Cushman  Street  in  South  Fairbanks. 

Q.  And  now  if  you  take  the  first  one  there,  Mr. 
Douthit,  could  you  tell  us  what  that  is  taken  into, 
what  is  this  you  have  first  ? 

A.  That  is  the  number  of  cards  corresponding 
to  the  numbers  I  have  on  the  back.  These  are  my 
notes  on  what  the  pictures  show. 
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Mr.  Stevens:  Pardon  me,  I  didn't  know  you  had 
this.   Just  a  minute. 

Mr.  Taylor:  Yes,  your  Honor,  self-serving.  We 
object  to  it. 

Mr.  Stevens:  He  is  using  it  for  the  purpose  of 
recollection.  I  am  not  offering  it. 

Mr.  Taylor:     I  am  objecting  to  that,  too. 

Mr.  Stevens:  You  will  have  to  testify  without 
that,  Mr.  Douthit.    I'm  sorry. 

Q.  (By  Mr.  Stevens) :  Would  you  tell  us  what 
the  first  one  is.  Government's  Identification  8,  I 
1  relieve? 

A.     This  is  a  picture  taken  down  into  a  drawer. 

Mr.  Taylor:  Just  a  moment.  Just  a  moment.  I 
am  going  to  object  to  any  testimony  on  these  pic- 
tures until  the  [124]  proper  foundation  is  laid,  your 
Honor.  Another  thing,  the  foundation  hasn't  been 
laid  as  to  whether  or  not  that  place  was  in  the  same 
condition  it  was  on  the  22nd  day  of  January,  1955. 
That  was,  he  claimed  they  was  taken  on  the  28th 
day  of  February,  your  Honor,  very  near  a  month 
and  a  half  afterwards,  and  until  they  can  show  this 
place  was  in  the  same  condition  we  are  going  to  ob- 
ject to  the  introduction. 

The  Court:  Objection  sustained.  If  counsel  can 
clarify  the  witness  as  to  when  the  pictures  were 
taken  and  lay  a  proper  foundation. 

Mr.  Stevens:  I  believe  he  stated  not  the  28th, 
your  Honor,  the  26th,  but  I  do  not  believe  this  wit- 
ness would  be  a  proper  witness  to  establish  the  con- 
dition of  the  premises.  The  objection  might  be  prop- 
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er  at  a  later  time  when  they  are  offered  in  evidence, 

but  for  the  purpose  of  laying  the  foundation  as  to 

adraissil:)ility. 

The  Court:  I  think  the  objection  was,  he  was 
testifying  as  to  what  was  in  the  pictures.  You  may 
proceed  upon  question,  answer  and  objection. 

Q.  (By  Mr.  Stevens)  :  Mr.  Douthit,  it  is  not 
our  intention  to  find  out  what  the  pictures  shows, 
but  where  the  picture  was  taken.  In  other  words, 
can  you  tell  us  that  first  picture,  what  type  of  object 
it  was  reproduced  and  how  you  reproduced  it,  how 
you  took  the  picture,  from  what  angle? 

Mr.  Taylor:  Just  a  moment,  Mr.  Douthit.  I  am 
going  [125]  to  object  to  any  questioning  about  these 
pictures  until  the  foundation  is  laid  as  to  whether 
they  are  contact  pictures  or  whether  they  are  en- 
largements. 

The  Court:     Overruled. 

Q.  (By  Mr.  Stevens)  :  Would  you  answer  that 
({uestion  for  us,  Mr.  Douthit,  the  object  and  the 
angle  where  you  were  when  you  took  if? 

A.  This  first  picture  that  I  am  holding  is  taken 
of  a  drawer  of  a  chest  of  drawers,  the  inside  corner 
taken  from  above. 

Q.     And  you  took  that  picture? 

A.     I  took  the  picture. 

Q.  Now,  would  you  give  us  the  answer  to  Mr. 
Taylor's  question,  is  that  a  direct  contact  print  or  is 
that  an  enlargement? 

A.  No,  that  is  an  enlargement  of  a  two  and  a 
quarter  inch  square  negative. 
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Mr.  Taylor :  Just  a  moment,  your  Honor.  We  are 
going  to  object  to  the  use  of  these  enlargements. 

The  Court:     Overruled. 

Q.  (By  Mr.  Stevens)  :  What  type  of  camera 
did  you  use  ? 

A.  The  pictures  were  taken  with  a  Rolliflex, 
twin-lens  reflex. 

Q.     That  takes? 

A.     Taking  120  size  film.  [126] 

Q.     Twelve  pictures  to  the  roll  %  A.     Yes. 

Q.  And  was  the  two  and  a  quarter  contact  print 
square  ? 

A.     Yes,  two  and  a  quarter  inches  square. 

Q.     And  what  is  the  size  of  this? 

A.     Eight  by  ten  inches. 

Q.  And  did  you  make  the  enlargements  from  the 
original  negative? 

A.     I  made  the  enlargements. 

Q.  That  is  fine.  Would  you  go  to  the  next  one, 
just  shu:ffle  them  there.  Tell  us  what  the  next  one 
is,  please? 

A.  The  next  one  is  a  picture  taken  of  the  wall 
with  a  man's  hand. 

The  Court:  Is  that  an  Identification;  what  Iden- 
tification is  that? 

Mr.  Douthit :  9  that  would  be,  No.  9  is  a  picture 
taken  of  a  wall  with  a  man's  hand  holding  a  pencil, 
pointing. 

Q.  (By  Mr.  Stevens) :  Do  you  know  whose  hand 
that  was? 
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A.  I  can't  recall  right  at  the  moment,  but  I  be- 
lieve it  was  William  Trafton's  of  the  Territorial 
Police. 

Q.     Did  you  take  that  picture  also? 

A.     Yes,  I  did. 

Q.     And  were,  with  the  same  camera? 

A.     With  the  same  camera. 

Q.  Is  that  an  enlargement  of  the  same  size  as 
Identification  8?  [127]  A.     Yes,  it  is. 

Q.  Are  Identifications  8  and  9  fair  reproduc- 
tions of  the  objects  that  you  took  the  pictures  of? 

A.     They  are. 

Q.  Has  there  been  any  distortion  or  any  change 
in  the  print  from  the  original  negative? 

A.     No,  I  don't  believe  there  have  been. 

Q.  You  took  the  pictures,  developed  the  film  and 
i)riiited  the  prints  yourself,  did  you? 

A.     I  did. 

Q.  Would  you  go  on  to  No.  10,  please?  What  is 
No.  10? 

A.  No.  10  is  the  same  as  No.  9.  It  is  the  same 
copy.  We  have  two  of  them  here.  One  is  printed  a 
little  darker  than  the  other  one. 

Q.  I  believe  if  you  compare  them  you  will  find 
they  nve  not  exactly  the  same? 

A.  No,  you're  right.  No.  10  is  of  a  similar  sub- 
ject the  hand  pointing  to  a  different  spot  on  the 
wall.  That  is  the  two  differences. 

Q.     And  did  yon  take  that  picture? 

A.     I  did. 

Q.     At  the  same  time  with  the  same  camera? 
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A.     Yes,  I  did. 

Q.  And  you  developed  and  printed  the  picture 
yourself?  A.     Yes. 

Q.  Would  you  tell  us  what  No.  11  is, 
please?  [128] 

A.  No.  11  is  a  picture  of  a  mattress  folded  on 
a  bed. 

Q.  Did  you  take  that  the  same  time  in  the  same 
manner?  A.     I  did. 

Q.  And  did  you  develop  and  print  it  at  the  same 
time  in  the  same  manner?  A.     I  did. 

Q.  Are  Identifications  10  and  11  fair  reproduc- 
tions of  the  negative  without  distortion? 

A.     They  are. 

Q.     Is  there  also  a  No.  12  there,  Mr.  Douthit? 

A.     I  believe  so.  Yes. 

Q.     And  what  is  that,  please? 

A.  No.  12  is  a  picture  of  a  door  with  a  window 
and  in  front  of  the  window  a  man's  hand. 

Q.  And  was  that  taken  at  the  same  time  with 
the  same  camera,  reproduced  and  printed  the  same 
way  as  the  others?  A.     It  was. 

Q.  In  other  words,  you  took  all  the  pictures, 
developed  the  negatives  and  printed  those  prints 
yourself?  A.    Yes. 

Q.     And  you  did  the  enlarging?  A.     Yes. 

Mr.  Stevens:  Thank  you  very  much,  Mr.  Dout- 
hit. Your  witness,  Mi .  Taylor. 


144  Leon  D.  Urban  vs. 

(Testimony  of  James  L.  Douthit.) 

Cross-Examination 
By  Mr.  Taylor:  [129] 

Q.  Mr.  Douthit,  did  you  have  permission  from 
Mr.  Urban  to  take  the  pictures  ? 

A.  It  depends  on  how  you  mean.  He  did  not  ask 
me  not  to. 

Q.     Answer  it  yes  or  no  ?  A.     No. 

Q.  O.  K.  You  say  Mr.  Douthit  that  these  pictures 
were  taken  on  the  26th  day  of  February? 

A.  I  believe  they  were,  to  the  best  of  my  knowl- 
edge. 

Q.     You  believe,  were  you  there? 

A.     I  was  there.  I  don't  have  the  calendar. 

Q.     And  who  was  with  you  at  the  time? 

A.  William  Trafton,  Ted  Stevens,  Mac  Rodgers 
and  several  other  people. 

Q.  You  know  whether  or  not  they  had  a  search 
warrant  to  go  to  Mr.  Urban 's  place? 

A.     No,  I  don't  know. 

Q.  You  don't  know.  You  just  went  in  there, 
started  taking  pictures  around  the  place? 

A.     It  was  a  public  bar? 

Q.     Sir?  A.     It  was  a  public  bar. 

Q.     Was  there  living  quarters  public? 

A.     No  one  said  they  were  living  quarters. 

Q.     What? 

A.     No  one  said  they  were  living  quarters  to  me. 

Q.  You  said  you  were  looking  down  in  a 
drawer?  [130]  A.     That's  right 
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Q.     There  was  a  dresser  there? 

A.     There  was  a  dresser  there. 

Q.     In  the  bar? 

A.     In  the  bar,  in  the  bar  building. 

Q.     That  was  in  the  room  where  the  bed  was? 

A.     That  is  true. 

Q.  That  dresser  drawer  could  be  taken  out,  could 
it  not,  Mr.  Douthit?  A.     I  suppose  so. 

Q.    And  could  be  brought  here? 

A.     I  believe  it  could  be. 

Q.  The  mattress  that  you  took  could  be  brought 
here? 

A.     It  could  have  been,  I  mean  it  could  be. 

Q.  And  could  we  have  your  negatives  to  compare 
for  distortion  ? 

A.     Yes.  Mr.  Stevens  has  the  negatives. 

Q.  Now,  Mr.  Douthit,  have  you  looked  at  the 
contract  pictures  made,  contact  from  the  negative? 

A.     What  was  that  again,  sir?  I  didn't  hear  it. 

Q.  Have  you  examined  the  four  by  five  pictures 
that  they  were  blown  up  from  ? 

A.     The  negative,  yes. 

Q.  And  isn't  it  a  fact  there  is  considerable  dis- 
tortion, Mr.  Douthit? 

A.  There  is  very  little  distortion  between  the 
negative  [131]  and  the  print.  There  is  distortion 
in  the  negative  if  that  is  what  you  mean. 

Q.  Now,  Mr.  Douthit,  who  made  the  change, 
who  made  the  bruises  on  some  of  these  darker  in 
tliese  pictures  than  they  are  in  this?   You? 

A.     No,  sir.  I  did  not. 
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Q.     What?  A.     I  did  not. 

Q.     Who  did?  A.     The  printing. 

Q.     The  printer  did? 

A.  No,  you  are  wrong.  There  is  two  different 
kinds  of  paper  there.  One  kind  of  paper  is  reacted 
on  by  light  in  a  certain  way  and  the  other  the  same 
bruises  in  the  negative  will  print  differently  on 
different  kinds  of  paper.  One  piece  of  paper  is  en- 
larging i^aper  and  the  other  is  enlarging  paper. 

Q.  Did  you  pick  out  that  particular  kind  of 
paper  so  it  would  show  darker  on  these  enlarge- 
ments ?  A.     I  did  not. 

Q.     Who  did? 

A.  I  don't  know  who  picked  it  out.  In  fact, 
Lieutenant  Trafton  bought  the  paper,  the  only  paper 
in  town  at  that  time  that  size. 

Q.  Did  he  buy  that  so  it  would  print  the  bruises 
darker?  A.     He  did  not.  [132] 

Q.     How  do  you  know? 

A.  It  was  the  only  kind  he  could  find.  We  went  to 
tlio  Co-op  Drug  Store  and  bought  the  only  paper  ho 
could  find  of  the  right  size. 

Q.  Kind  of  convenient  for  Mr.  Trafton  to  find 
just  this  one  kind  of  paper? 

Mr.  Stevens:  I  object  to  that.  That  is  argumen- 
tative. 

The  Court:     Sustained. 

Q.  (By  Mr.  Taylor) :  Mr.  Douthit,  on  these 
exhibits  here,  now  isn't  it  a  fact,  Mr.  Douthit,  this 
head  that  shows  in  this  picture  is  much  larger  in 
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proportion  to  the  surroundings  than  it  is  on  the 

negative  ? 

A.  I  don't  know,  but  it  could  be.  If  I  may  see 
the  negative  I  can  tell  you.  I  didn't  say  that  these 
were  the  complete  reproductions  of  four  by  five. 
They  wouldn't  fit  in  the  picture. 

Q.  So  you  make  an  enlargement,  a  larger  pic- 
ture then? 

A.     There  is  all  kinds  of  stuff  out  here  perhaps. 

Q.     Then  you  cut  it  down  % 

A.  No.  No.  This  is  the  size  of  the  paper  that  you 
have  to  work  on.  You  blow  up  the  picture  to  the 
highest  magnification  that  you  can  get  the  picture  in. 
I  didn't  consider  when  I  print  this  that  this  particu- 
lar stuff  over  here,  I  didn't  know  what  these  pic- 
tures were  going  to  be  used  for.  Nobody  [133]  asked 
me  to  blow  up  four  by  five  exactly  into  eleven  by 
fourteen  exactly. 

Q.  Well,  these  other  pictures,  who  asked  you  to 
go  out  to  the  house,  anybody  in  authority  or  was 
you  looking  for  a  scoop? 

A.  I  believe  I  was  probably,  let  me  think.  I  be- 
lieve that  I  heard  that  there  was  to  be  an  arrest  in 
the  case  and  requested  that  I  could  go  along  and  see 
it  for  the  paper. 

Q.  And  when  you  went  up  there  was  it  arranged 
for  you  to  throw  the  handcuffs  on  Mr.  Urban  so  you 
could  get  a  picture? 

Mr.  Stevens:  I  object  to  that.  That  is  outside 
the  scope  of  the  direct  examination,  a  matter  of 
(U'fense. 
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The  Court:     I  am  going  to  sustain  the  objection. 

Mr.  Douthit :     It  was  not. 

Q.  (By  Mr.  Taylor)  :  So  these  pictures  then, 
Mr.  Douthit,  are  not  the  full  reproductions  of  the 
original  contact  pictures,  are  they? 

A.  No,  I  have  never  seen  the  original  contact 
pictures  but  I  would  say  that  they  are  not  the  com- 
plete enlargement  of  four  by  five  to  whatever  the 
size  of  that,  eleven  by  sixteen  or  eleven  by  fourteen 
proportion.  There  has  been  a  portion  cut  off,  a  little 
bit  on  the  edge.  I  haven't  measured  them.  I  don't 
know  whether  the  paper  size  is  exact  or  whether 
the,  how  the  four  by  five  fits  up  with  it  but  the 
portion  of  the  four  by  five  that  is  shown  in  there 
has  been,  is  exact,  an  [134]  exact  reproduction  of 
the  portion  of  the  four  by  five.  The  same  with  the 
other  six,  the  negatives  are  two  and  a  quarter  inches 
square  in  circumference,  or  outside. 

Q.  Then,  I  take  it  then,  Mr.  Douthit,  from  your 
testimony  these  pictures  are  blown  up  to  accentuate 
parts  of  the  original,  are  they  not? 

A.  If  you  will,  I  think  you  might  say  that,  but 
only  if  you 

Q.     I  did  say  it,  isn't  that  right? 

A.     That's  right.  The  background,  walls 

Mr.  Taylor:  That  is  all  I  wanted  to  know.  That's 
all. 
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Redirect  Examination 
By  Mr.  Stevens : 

Q.  By  your  testimony,  Mr.  Douthit,  I  take  it 
that  the  fringe  area  of  the  four  by  five  has  been  left 
out  because  mathematically  it  doesn't  blow  up  into 
this  size,  isn't  that  correct? 

A.  That's  true,  or  it  has  nothing  to  do  with  the 
subject.  In  a  photographic  picture,  a  picture  may 
be  taken  with  many  extraneous  things  such  as  the 
wall  back  there  and  you  want  to  take  a  i^icture  of  the 
people.  You  don't  print  it  with  all  the  wall  in  there, 
because  four-fifths  of  the  picture  I  can  see  right 
there  is  the  wall  and  the  people  are  the  thing. 

Q.  What  is  reproduced  here  is  the  subject  of  the 
picture  in  a  true  enlarged  form'.^  [135] 

A.     That  is  right.  That  is  true. 

Q.  There  has  been  no  attempt  to  accentuate  any 
part  that  was  reproduced  other  than  the  subject  it- 
self? 

A.  There  is  no  attempt  to  accentuate  anything 
there  in  any  manner.  The  picture  was  enlarged  in 
the  sizes  that  they  were  enlarged  to  from  the  propoi- 
tion  at  four  by  five  only  in  that  that  was  the  picture. 
That  was  the  thing  that  I  was  looking  at.  No  en- 
larger  ever,  no  photographer  enlarges  the  sky  when 
there  is  no  reason  for  the  sky  in  the  picture.  I 
wasn't  enlarging  the  corners  of  the  walls.  There  is 
no  distortion  of  the  subject  matter  that  is  shown 
in  the  pictures. 

Mr.  Stevens:     Thank  you,  Mr.  Douthit. 
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Eecross-Examination 
By  Mr.  Taylor: 

Q.  Well,  Mr.  Douthit,  isn't  it  a  fact  whether  you 
intended  to  or  not  you  do  accentuate  a  particular 
part  of  a  picture  that  was  taken,  don't  you? 

A.  Well,  I  would  like  to  know  what  you  mean 
by  accentuate  ? 

Q.  Well,  if  you  take  a  picture  that  is  just,  got 
a  head  and  a  part  of  the  body  and  you  take  and 
))low  this  part  that  is  just  the  head  up  to  enor- 
mous proportion  to  show  scars  or  wounds  or  bruises 
on  it,  isn't  that  accentuating  a  certain  part  of  that 
picture  ? 

A.  That  isn't  what  I  did.  You  said  blew  up  the 
head,  or  [136]  in  regard  to  the  body.  Nothing  that 
was  whole  in  the  picture  was  cut  off.  If  the  body  or 
the  head  in  this  particular  case  that  you  were  hold- 
ing it  was  large,  it  was  because  that  was  the  main, 
the  logical,  the  only  part  of  the  body  visible  in  the 
picture. 

Q.  Well,  Mr.  Douthit,  isn't  that  accentuating,  if 
you  blow  it  up  that  big  and  then  you  cut  it  down  to 
take  a  particular  part  of  it,  isn't  that  accentuating? 

A.     I  didn't  cut  the  head  down. 

Q.  I  am  not  talking  about  the  head.  I  mean 
everything. 

A.  All  I  did  was  cut  off  the  extraneous  poi-tionsj 
the  portions  not  considered  to  me  a  part  of  the  pic- 
ture. 
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Q.  In  other  words,  you  were  bringing  tiiom  in, 
enlarging  certain  features  of  this  to  show  this  in- 
jury then?  A.     No. 

Q.     Who  told  you  to  do  it? 

Mr.  Stevens:  Just  a  minute,  your  Honor.  I  ob- 
ject to  this,  two  questions  without  giving  the  wit- 
ness a  chance  to  answer  and  ask  that  Mr.  Taylor 
permit  the  witness  to  answer  the  question. 

The  Court:  Yes;  I  think  the  cross-examination 
is  proper  and  I  do  think  you  had  a  double  question 
there,  Mr.  Taylor. 

Mr.  Taylor :  I  will  withdraw  the  second  one  tem- 
porarily. [137] 

Mr.  Douthit:     Would  you  repeat  the  lirst  one? 

(Thereupon,  the  reporter  read  the  question.) 

Mr.  Douthit:     If  that  was  your  question,  no. 

Q.     (By  Mr.  Taylor):     You  weren't? 

A.  I  had  no  idea  that  it  was  going  to  be  showed 
to  the  jury.  Those  as  far  as  I  was  concerned  were 
pictures  Bill  Trafton  wanted.  I  did  not  inquire 
what  they  were  for. 

Q.  What  did  you  think  Bill  Trafton  was  going 
to  do  with  them,  hang  them  in  his  den  ? 

A.  Well,  they  could  have.  They  have  a  deal  at 
the  Territorial  Police  where  they  have  hung  many 
of  the  pictures  I  have  enlarged  for  them. 

Q.  Are  there  any  of  these  pictures  then,  these 
enlargements  1  to  6,  Identifications  would  be  1  to  6 
that  show  the  whole  negative  on  here? 

A.     I  don't  know.  If  I  could  see  the  whole  nega- 
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tive  I  could  tell.  I  don't  know  if  any  of  those  are 

even  blown  up  out  of  proportion  as  you  call  it. 

Q.    You  say  there  is  some  distortion  on  all  of  it? 

A.  Very  little  bit  of  distortion,  the  normal 
amount. 

Q.     But  there  is  some  distortion? 

A.  You  would  have  to  explain  what  you  mean 
by  distortion. 

Q.     You  are  a  photographer?  A.     Yes. 

Q.     Did  you  ever  hear  of  distortion?  [138] 

A.  Yes;  it  means  that  I  tilted  the  picture  or 
something  so  that  one  portion  will  appear  in  a 
different  relationship  than  it  did  in  the  original. 

Q.  That  is  the  practice  indulged  in  by  news- 
paper photographers,  is  it  not? 

A.     I  do  not  know.   It  is  not  indulged  in  by  me. 

Q.  So  then  you  would  have  to  make  a  inspection 
of  the  negatives  then  before  you  could  tell  whether 
these  pictures  contained  all  that  shows  on  those 
negatives,  is  that  right?  A.     That  is  true. 

Mr.  Taylor:     That's  all. 

Redirect  Examination 
By  Mr.  Stevens: 

Q.  You  had  the  negatives  before  you  when  you 
developed  these  pictures,  did  you  not? 

A.     Yes,  I  had  them. 

Q.     You  yourself  went  to  the  procedure  to  blow] 
tlieni  up  from  the  four  by  five  to  what  size  is  this 


United  States  of  America  153 

(Testimony  of  James  L.  Doiithit.) 

A.  I  believe  that  is  eleven  by  fourteen,  or  four- 
teen by  sixteen.  I'm  not  sure  which. 

Q.  And  at  that  time  during  the  process  of  en- 
larging the  pictures,  did  you  intentionally  accentu- 
ate any  portion  of  the  enlargement? 

A.     I  didn't. 

Q.  You  then  reproduced  the  subject  of  the  pic- 
ture which  is  obviously  the  body  of  a  deceased 
woman?  [139] 

A.     That  is  the,  I  mean  that  is  what  I  did. 

Q.  The  ext;raneous  portions  being  the  surround- 
ings in  the  funeral  home  and  the  walls? 

A.     Cut  out. 

Q.     That  did  not  tit  on  the  paper,  is  that  correct? 

A.  That  is  true.  The  object  was  to  show  on  that 
piece  of  paper  as  much  of  the  picture  as  possible,  of 
the  original  negative. 

Mr.  Stevens :  Thank  you.  Your  witness,  Mr.  Tay- 
lor. 

Mr.  Taylor:     No  more  questions. 

Mr.  Stevens :     Thank  you,  Mr.  Douthit. 

(Witness   excused.) 

WILLIAM  B.  DE  WALT 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn   and   testified   as   follows: 

Direct  Examination 
By  Mr.  Stevens : 

Q.     Will  you  state  your  name,  please  ? 
A.     William  B.  De  Walt. 
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Q.     And  what  is  your  occupation,  Mr.  De  Walt? 

A.     City  Policeman. 

Q.     For  the  City  of  Fairbanks,  Alaska? 

A.     That's  right,  sir. 

Q.     How  long  have  you  been  a  city  policeman  ? 

A.     Approximately  seven  months.  [140] 

Q.  You  working  as  a  policeman  in  January  of 
1955?  A.     I  was. 

Q.  Calling  your  attention  to  the  30th  day  of 
January,  1955,  were  you  on  duty  on  that  day? 

A.     I  was. 

Q.  And  are  you  acquainted  with  the  Alibi  Club 
in  South  Fairbanks?  A.     I  am. 

Q.  Did  3^ou  have  occasion  to  go  there  while  you 
were  on  duty  on  the  30th  day  of  January,  1955? 

A.     I  did,  sir. 

Q.     What  was  the  occasion? 

A.  There  was  an  ambulance  called  to  that  ad- 
dress, the  Alibi  Club  and  it  is  routine  for  the  City 
Patrol  car  to  accompany  the  ambulance  to  such  a 
call  and  I  did  on  that  night. 

Q.  Who  was  there  at  that  time  when  you  went 
to  the  Club? 

A.  When  I  got,  walked  into  the  Club  the  two  am- 
bulance attendants  were  putting  Myrtle  Cathey  on 
the  stretcher  and  Mr.  Urban  was  also  there.  i 

Q.     What  time  was  it  when  you  went  down  there  ? 

A.     Approximately   nine-thirty  that  night. 

Q.  Did  you  have  any  conversation  with  Mr. 
Urban  at  that  time?  A.     I  did. 
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Q.     And  what  was  that  conversation  about? 

A.     Well,  I  noticed  the  condition [141] 

Mr.  Taylor :  Just  a  moment,  your  Honor.  I  think 
the  witness  should  be  confined  to  answer  to  the  con- 
versation, lay  the  proper  foundation. 

The  Court :  That 's  right,  Mr.  De  Walt,  you  were 
asked  what  the  conversation  was.  You  may  state 

Mr.  De  Walt:  The  conversation  between  Mr. 
Urban  and  I  was  concerning,  I  asked  him  how  did 
Miss  Cathey  get  beat  up  and  what  was  the  name  at 
the  time.  At  the  time  I  didn't  know  what  her  name 
was.  I  asked  first  her  name.  I  got  a  name.  I  asked 
how  did  she,  was  she,  get  in  the  condition  that  she 
was  in  and  he  told  me  that  she  had  been  in  a  fight 
about  three  days  previous  to  that  and  with  another 
woman  so  at  the  time  they  just  about  completed 
putting  her  on  the  stretcher  and  I  told  him  that  I 
would,  he  wanted  to  accompany  the  ambulance  to 
the  hospital  and  I  told  him  I  would  see  him  later  at 
the  hosj)ital  so  I  escorted  the  ambulance  to  the  hos- 
pital and  when  we  got  into  the  emergency  room. 

Q.  (By  Mr.  Stevens) :  Just  a  minute.  You 
went  right  to  the  hospital,  did  you?  A.     I  did. 

Q.     Did  you  see  Mr.  Urban  again  there? 

A.     I  did. 

Q.     Was  there  anyone  with  him  that  time? 

A.  No  one  other  than  the  two  ambulance  at- 
tendants and  the  nurse  who  had  come  into  the  room, 
Myrtle  Cathey  and  himself.  [142] 

Q.  And  did  you  continue  the  conversation  with 
liim  at  that  time?  A.     I  did. 
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Q.  Would  you  tell  us  what  the  further  conver- 
sation was  concerning  the  same  matter  f 

A.  I  continued  the  conversation  where  we  had 
left  off.  I  asked  him  who  was  the  person  she  had 
been  in  a  fight  with  and  he  stated  he  didn't  know 
and  I  continued  to  try  to  get  a  description  from  the 
person  he  said  didn't  know  that.  Did  he  have  any 
idea  what  she  looked  like  and  he  said  he  would 
probably  know  her  if  he  saw  her  again  and  I  kept 
asking  him  about  the  date  and  he  still  maintained  it 
was  approximately  three  days  before  that.  That  was 
all  that  he  knew  about  it. 

Q.  Did  you  ever  have  an  opportunity  to  talk 
with  Miss  Cathey'? 

A.  I  did  not.  At  the  time  when  I  saw  her  she 
was  unconscious. 

Q.  Did  you  have  any  further  connection  with  the 
deceased  woman,  Mr.  De  Walt,  official  status? 

A.     I  did  the  following  Wednesday  night. 

Q.     Was  that  by  way  of  investigation? 

A.     It  was. 

Q.  Then  the  two  conversations  that  you  had 
with  Mr.  Urban  were  both  on  the  30th  day  of  Janu- 
ary? A.     It  was. 

Mr.  Stevens:  Thank  you  very  much.  Your  wit- 
ness, Mr.  Taylor.  [142- A] 
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Cross-Examination 
By  Mr.  Taylor: 

Q.  Mr.  De  Walt,  did  you  know  that  Mr.  Urban 
had  called  a  doctor  for  Miss  Cathey  nine  days  prior 
to  the  30th  of  January? 

A.  No,  sir;  I  didn't.  I  laiew  that  he  called  for  the 
doctor  that  day. 

Q.  You  didn't  know  then  that  he  had  also  called 
for  the  doctor  on  the  22nd  day  of  January? 

A.     No,  sir;  I  didn't  know  that  at  that  time. 

Q.  And  who  else  was  there  at  the  time  you  had 
the  conversation  with  Mr.  Urban? 

A.  Well,  as  I  recall  the  two  ambulance  attend- 
ants, Myrtle  Cathey,  of  course,  and  myself.  Now, 
if  someone  else  was  there  they  were  in  the  back- 
ground, but  I  didn't  question  anyone.  No  one  was 
right  in  the  foreground  but  those  people  that  I 
know  of. 

Q.  Was  that  a  casual  conversation  with  Mr.  Ur- 
ban ? 

A.  It  was  not  a  casual  conversation.  I  was  inves- 
tigating the  matter. 

Q.  Because  a  woman  was  being  taken  to  the  hos- 
pital you  were  investigating  I 

A.     I  was  investigating  the  cause  of  her  condition. 

Q.  You  didn't  know,  though,  that  that  condition 
existed  for  ten  days  prior  to  that,  did  you?  [143] 

A.     I  didn't  know  it,  no,  sir. 

Q.     Oh,  you  didn't  know  that  and  isn't  it  a  fact 
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that  Mr.  Urban  said  that  that  was  ten  days  before  ? 

A.  No,  sir ;  he  made  it  very  distinctively  because 
I  repeated  the  question  several  times,  both  at  the 
Club  Alibi  and  at  the  hospital. 

Q.  Why  did  you  repeat  that  question  several 
times  ? 

A.  Well,  I  wanted  to  get  a  clear-cut  picture  of 
what  happened. 

Q.  Didn't  you  get  a  clear-cut  picture  the  first 
time  1 

A.  I  did  not  get  a  clear-cut  picture  of  just  what 
happened. 

Q.  He  said  three  days  before,  didn't  you  get  a 
clear-cut  picture*? 

A.  Not  only  the  three  days,  about  the  whole 
matter.  I  wanted  him  to  review  the  whole  matter. 

Q.  He  told  you  then  she  had  got  in  a  fight  with 
some  woman,  is  that  right?  A.     That's  right. 

Q.  Now,  Mr.  De  Walt,  could  you  tell  me,  you 
know  of  any  reason  that  Mr.  Urban  who  had  had 
medical  attention  for  this 

Mr.  Stevens:  I  object  to  these  self-serving  state- 
ments  on   cross-examination,   your   Honor. 

The  Court :  I  don 't  know  what  his  question  [144] 
is. 

Mr.  Taylor :  If  the  District  Attorney  will,  please, 
i*efrain  from  interrupting  I  will  get  the  question 
out. 

The  Court:     Proceed. 

Mr.  Taylor:     May  I  proceed? 
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The  Court:     Proceed. 

Q.  (By  Mr.  Taylor):  Mr.  De  Walt,  can  you 
think  of  any  reason  why  Mr.  Cathey,  or  Mr.  Urban 
who  had  been  attending  Miss  Cathey  for  a  period  of 
nine  days  prior  to  the  time  you  went  there  would 
tell  you  that  this  thing  had  happened  three  days 
before,  that  she  had  been  in  a  fight  three  days  be- 
fore? 

A.  I  couldn't  give  you  any  substantial  reason, 
sir.  Any  reason  I  would  give  you  would  be  a  matter 
of  guesswork. 

Q.  It  would  be  merely  conjecture  or  conclusion, 
would  it  not?  A.     That's  right. 

Mr.  Taylor:     That's  all,  Mr.  De  Walt. 

Mr.  Stevens :  Thank  you,  Mr.  De  Walt.  Do  you 
have  any  objections  to  excusing  Mr.  De  Walt? 

Mr.  Taylor:     No,  that's  all  right. 

Mr.  Stevens:  Do  you  have  any  objection  to  Mr. 
De  Walt  staying  in  the  courtroom,  Mr.  Taylor? 

Mr.  Taylor:  Well,  I  think  he  should  conform  to 
the  rule.  There  might  be  some  reason,  we  might  want 
to  call  him  back.   [145] 

Mr.  Stevens:     Very  well. 

(Witness  excused.) 

The  Court :  Do  you  wish  to  proceed  with  another 
witness  before  recess? 

Mr.  Stevens:  I  didn't  notice  your  Honor.  Take  a 
recess  ? 

The  Court:  Very  Well.  Members  of  the  jury,  it 
is  once  more  my  duty  to  admonish  you  that  it  is 
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your  duty  not  to  discuss  the  subject  matter  of  this 
trial  with  anyone;  do  not  permit  anyone  to  discuss 
it  with  you;  and  do  not  listen  to  any  conversation 
concerning  the  subject  matter  of  the  trial;  and  do 
not  form  or  express  any  opinion  until  the  case  is 
finally  submitted  to  you.  We  will  take  a  ten  minute 
recess. 

Clerk  of  Court:  Court  is  recessed  for  ten  min- 
utes. 

(Thereupon,  at  2:50  p.m.,  the  Court  took  a 
recess  until  3:00  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Let  the  record  again  show  the  pres- 
ence of  the  defendant  and  his  counsel;  government 
attorneys. 

Mr.  Taylor:  We  will  stipulate  that  the  jury  is 
all  present,  your  Honor. 

The  Court:     Thank  you,  Mr.  Taylor. 

Mr.  Stevens:  The  government  will  stipulate, 
your  Honor.  [146] 

The  Court:  Thank  you,  Mr.  Stevens.  You  may 
proceed. 

DONALD  BYROM 
a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.    Will  you  state  your  name,  please? 
A.     Donald  Bvrom. 
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Q.     And  where  do  you  live,  Mr.  Byrom? 

A.     1225  Ninth,  City  of  Fairbanks,  Alaska. 

Q.     And  what  is  your  occupation  now,  sir*? 

A.     I  am  a  bartender  right  now. 

Q.  What  was  your  occupation  in  January  of 
1955,  this  year? 

A.  I  was  a  police  officer  for  the  City  of  Fair- 
banks, Fairbanks,  Alaska. 

Q.  And  were  you  working  as  a  police  officer 
on  the  morning  of  the  31st  of  Januaiy  of  this  year? 

A.     I  was. 

Q.  On  that  morning  did  you  come  in  contact 
with  the  name  of  Myrtle  Cathey?  A.     I  did. 

Q.     How  was  that,  sir? 

A.  I  came  on  duty  at  midnight  the  30th  and  31st, 
from  midnight  to  eight  shift.  Upon  my  arriving  at 
the  station  I  was  informed  by  Officer  De  Walt  and 
Officer  Goodfellow,  the  [147]  Territorial  Police  that 
they  had  taken  this  woman  to  the  hospital  and  they 
gave  me  the  name  of  Myrtle  Patricia  Cathey.  At 
that  time  I  resumed  my  regular  patrol. 

Q.  Did  you  ever  have  contact  with  that  subject 
on  your  duties  that  day  ?  A.     I  did. 

Q.    What  time  was  that  ? 

A.  Approximately  one-forty  in  the  morning  of 
the  31st  I  received  a  call  over  the  radio  that  the 
woman  in  question,  that  had  been  told  me  earlier 
had  died  at  St.  Joseph's  Hospital,  in  order  for  me 
to  come  to  the  station,  pick  up  the  death  report  and 
go  to  St.  Joseph's  Hospital,  which  I  did.  Upon  ar- 
riving there  I  went  to  the  third  floor,  second  or 
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third,  and  at  that  time  I  came  in  contact  with  Doctor 
Anderson.  I  started  making  out  the  death  report  of 
the  deceased.  Doctor  Anderson  gave  me  some  infor- 
mation of  the 

Q.     That  would  be  a  matter  of  hearsay,  Mr.  By- 
rom. Did  you  see  Mr.  Urban  that  evening? 

A.     I  did,  sir. 

Q.     When  did  you  see  him? 

A.     I  saw  him  at  my  arrival  at  the  hospital  when 
I  was  talking  to  the  doctor. 

Q.     At  any  time  did  you  have  a  discussion  with 
Mr.  Urban  that  evening?  A.     I  did. 

Q.     When   was   that?   [148] 

A.     Just  right  after  the  Doctor  had  talked  to  me 
Mr.  Urban  was  standing  right  there. 

Q.     And  was  the  Doctor  present  while  you  had  the 
conversation  ? 

A.     He  was  present  during  the  first  part  of  the 
conversation. 

Q.     Where  did  the  conversation  take  place? 

A.     Right  in  front  of  the  desk,  oh,  I  don't  re- 
member whether  it  was  the  second  or  third  floor. 

Q.     And  what  was  the  conversation  that  you  had 
with  Mr.   Urban?  ,1 

A.     Well,  my  first  part  of  the  conversation  with  1 
Ml .  Urban  was  when  I  was  making  out  the  death 
report,  trying  to  find  out  the  next  of  kin  to  be  noti- 
fied. 

Q.     And  what  was  the  rest  of  the  conversation? 

A.     The  rest  of  the  conversation  got  into,  I  was 
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talking  to  him  and  it  related  to  her  from  the  Alibi 
Club  and  I  asked  him  at  that  time  where  it  took 
place  at,  the  beating  took  place  at  and  he  told  me 
out  at  the  joint. 

Q.  And  did  you  have  any  further  conversation  at 
that  time  %  A.     I  did. 

Q.     What  was  that? 

A.  And  I  says,  well,  do  you  know  who  done  the 
beating  and  he  says,  ''I  don't  know  the  person's 
name."  It  was  a  women,  I  don't  know  the  descrip- 
tion of  the  woman;  I  don't  [149]  know  anything 
about  the  woman  except  I  would  know  her  again  if 
I  would  see  her. 

Q.  And  what  did  you  do  following  that  conver- 
sation % 

A.  Following  that  conversation  the  Doctor  had 
asked  me  just  prior  to  that  if  I  wanted  to  view  the 
body.  At  that  time  I  was  talking  to  Mr.  Urban  and 
the  Doctor  had  left  and  the  two  nurses  that  testified 
here  this  morning,  I  don't  remember  exact  names 
now,  they  told  me  to  come  with  them,  and  I  went 
with,  up  with  them  to  the  room  where  the  deceased 
was.  At  that  time  I  viewed  the  body  and  seen  what 
the  shape  it  was  in  and  the  bruises  and  the  marks. 
At  that  time  I  walked  back  out  of  the  room  to  the 
telephone  and  notified  the  station  right  away  to  have 
a  Territorial  Officer  to  come  down  and  take  photo- 
graphs and  to  notify  Sergeant  Wirth,  who  is  the 
investigating  officer  on  any  case  of  such. 

Q.     And  then  did  Mr.  Wirth  later  take  over  the 
investigation  on  behalf  of  the  City? 
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A.  Yes,  sir,  when  they  got  in  contact  with  Mr. 
Wiith  I  already  had  been  talking  with  Mr.  Good- 
fellow  and  then  Sergeant  Wirth  came  in  and  I  asked 
him  if  he  wanted  me  to  take  him. 

Mr.  Taylor:  Just  a  moment.  We  are  going  to 
object  to  the  conversation  with  Sergeant  Wirth. 

The  Court:     Sustained. 

Mr.  Stevens:  I  believe  that  is  all.  That  is  all. 
Thank  you.  Your  Witness,  Mr.  Taylor.  [150] 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Did  you  say  you  made  out  the  death  report, 
Mr.  Byrom? 

A.  I  did,  sir,  for  our  files  and  for  the  notification 
of  next  of  kin. 

Q.     Did  it  have  the  cause  of  death  on  if? 

A.  The  cause  of  death,  no,  sir.  I  left  that  blank 
because  at  that  time  there  was  nothing  definite  on  it, 
sir. 

Q.  So  it  actually  wasn  't  a  death  report  then,  was 
it? 

A.  Yes,  sir,  it  was.  If  I  am  not  mistaken,  Mr. 
Taylor,  I'm  sorry,  I  think  I  put  down  due  to  a 
beating. 

Q.  That  was  a  conclusion  on  your  part,  wasn't 
it?  A.     Yes,  sir. 

Q.  You  didn't  know  at  that  time  that  she  had 
died  of  a  hemorrhage  of  the  brain,  did  you? 

A.     No,  sir,  I  did  not. 

Q.    You  found  that  out  later? 
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A.     No,  sir ;  I  have  not  yet. 
Mr.  Taylor :     That  is  all,  Mr.  Byrom. 

(Witness  excused.) 

SHERRY  RENAE  YENDES 

a  witness  called  in  behalf  of  the  plaintiff,  was  dul\" 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Would  you  tell  us  your  name,  please?  [151] 

A.     Sherry   Renae   Yendes. 

Q.     And  where  do  you  live,  Miss  Yendes  % 

A.     Pardon? 

Q.     Where  do  you  live? 

A.     3  Antoinette,  in  Lometa. 

Q.     Do  you  know  Mr.  Urban? 

A.     Yes ;  I  knew  Mr.  Urban  outside. 

Q.     How  long  have  you  known  him  ? 

A.  I  have  been  a  very  casual  acquaintance  with 
him  for,  I  would  say  about  six  or  seven  years. 

Q.  Do  you  know,  are  you  acquainted  with  his 
place  of  business,  the  Alibi  Club  ?  A.     Pardon  ? 

Q.  Are  you  asquainted  with  his  place  of  business, 
the  Alibi  Club? 

A.     1  still  can't  hear  you. 

Q.  Sorry.  Do  you  know  his  place  of  business, 
the  Alibi  Club?  A.     Yes. 

Q.     Have  you  ever  been  there? 

A.     Yes,  several  times. 


166  Leon  D.  TJrhan  vs. 

(Testimony  of  Sherry  Renae  Yendes.) 

Q.  Could  you  tell  us,  do  you  know  were  you  there 
on  or  about  the  22nd  day  of  January  of  this  year? 

A.     Yes,  I  was. 

Q.     "VN^iat  time  did  you  go  there  ?  [152] 

A.  Well,  it  was  after  the  bars  had  closed  down- 
town about,  I  would  say,  I  stayed  downtown  until 
the  bars  closed,  I  was  in  the  Riverside  until  it  closed 
and  then  I  went  out  and  stopped  at  the  Talk  of  the 
Town  to  see  Pat  Chase,  and  I  had  a  drink  with 
Pat  and  I  went  on  out  to  the  Alibi. 

Q.     Was  Mr.  Urban  there? 

A.     Yes;  he  was  working  behind  the  bar. 

Q.     Was  there  anyone  else  there  at  that  time? 

A.  I  believe  there  was  one  or  two  other  people 
in  there  when  I  went  in. 

Q.     Did  you  know  Pat  Cathey? 

A.  Yes;  I  met  her  last  fall  when  I  came  back 
from  the  country. 

Q.  Do  ,you  know  whether  or  not  she  was  there 
on  the  evening  of  the  22nd  ? 

A.     No,  I  don't.  I  met  her  in  October. 

Q.  That  is  the  22nd  of  January,  was  she  there 
when  you  went  there  this  night? 

A.     When  I  went  in?   No,  she  wasn't. 

Q.     How  long  did  you  stay  at  the  Alibi  Chib? 

A.  Well,  when  I  went  in  I  asked  Curley  wherc^ 
Pat  was.  He  said  she  was  out  drinking,  she  was 
down  at  the  Players.  So  I  had  a  drink  with  him  and 
then  he  said  that  we  would  go  down  there  after 
while,  ho  was  going  to  close  later  so  I  went  up  to 
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the  Top  Hat  and  had  a  drink  with  Chuck  and  then 
I  came  [153]  back  down  and  picked  Curley  up,  took 
him  down.  We  stopped  at  the  Nugget  and  had  a 
drink  with  June  and  then  we  went  on  down  to  the 
Players  Club. 

Q.     Do  you  remember  what  time  that  was? 

A.  No,  but  it  must  have  been  around  three 
o'clock  I  would  say,  or  so. 

Q.     That  was  three  a.m.  %  A.     Yes. 

Q.  What  did  you  do  when  you  got  to  the  Players 
Club? 

A.  Curley  and  I  walked  in  and  Pat  was  sitting 
there  with  someone  else  when  we  came  in,  and 
Curley  and  I  sat  down  and  we  all  had  a  drink  and 
Curley  said  that  he  thought  that  Pat  should  go 
home,  and  Pat  said  she  didn't  care  to  go  home  right 
then. 

Q.     What  occurred  after  that,  if  anything? 

A.     Pardon? 

Q.     What  happened  after  that? 

A.  Well,  he,  she  said  that  she  didn't  care  to  go, 
and  he  said  well,  he  ligured  she  had  had  enough  to 
drink  and  she  should  go  so  he  took  her  by  the  arm 
and  took  her  oft*  the  stool  and  took  her  out. 

Q.    And  what  did  you  do  after  that? 

A.  After  they  left  why  there  was  another  girl 
there.  I  finished  my  drink  and  I  drove  this  other 
girl  down  to  the  Cowtown  and  then  I  went  on  home. 

Q.  Did  you  see  Mr.  Urban  when  he  pulled  Miss 
Cathey  off  [154]  the,  did  you  see  Mr.  Urban  when 
he  pulled  Miss  Cathey  off  the  stool? 
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A.  Well,  I  was  standing  right  there  with  him. 
He  took  her  by  the  arm  and 

Mr.  Taylor:  Just  a  moment.  Just  a  moment. 
Just  a  moment.  1  am  going  to  object  to  the  question 
as  leading,  your  Honor,  ask  that  the  answer  be 
stricken. 

The  Court:     The 

Mr.  Taylor :  The  jury  be  instructed  to  disregard 
the  testimony. 

The  Court :  Yes,  the  answer  will  be  stricken  and 
the  objection  sustained. 

Mr.  Stevens:  You  will  have  a  difficult  time,  Mr. 
Taylor,  Miss  Yendes  can't  hear  you.  If  you  would 
like  to  object  maybe  you  should  come  up  here  also. 

Mr.  Taylor:  Maybe  with  my  hoarseness  I  had 
better. 

Q.  (By  Mr.  Stevens)  :  What  did  you  do  when 
you  went  into  the  Players  Club? 

A.  Curley  and  I  walked  into  the  Players  Club 
and  we  sat  down.  Pat  was  sitting  there  with  some- 
body else  and  he  said  that  we  all  had  a  drink  and 
then  he  asked  Pat  to  go  home  and  she  said  that  she 
didn't  want  to  go  home,  so  he  grabbed  her  by  the 
arm  and  said,  well,  I  think  you  should  and  said 
something  else,  but. 

Q.     What  else  did  he  say?  [155] 

A.     Well,  he  called  her  a  name. 

Q.    What  name  did  he  call  her? 

A.     He  called  her  a  bitch. 

Q.     And  did  you  see  him,  or  did  you 
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Mr.  Taylor:     Just  a  moment. 

Mr.   Stevens:     I  think  this  is  a  repeat.   May  I 
finish  my  question  this  time,  your  Honor. 

The  Court :  There  is  nothing  before  the  Court.  I 
think  you  are  questioning  the  witness,  Mr.  Stevens. 

Q.  (By  Mr.  Stevens)  :  Did  you  see  them  after 
that? 

A.     No,  I  never  saw  Pat  after  that. 

Q.  Where  were  you  when  this  took  place  that 
you  just  told  us,  were  you  still  at  the  bar? 

A.     When  this  took  place? 

Q.    Yes.  A.    Yes. 

Q.     And  what  did  you  do  when  they  left  ? 

A.  Well,  I  finished  my  drink  and  I  walked  out- 
side because  I  knew  that  they  didn't  have  a  car  or 
anything  because  I  had  driven  Curley  down  and  I 
was  going  to  drive  them  home,  but  they  were  gone, 
so  I  figured  they  had  taken  a  cab. 

Mr.  Stevens:  Thank  you  very  much.  Your  wit- 
ness, Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor:  [156] 

Q.  Miss  Yendes,  what  was  Pat  Cathey's  con- 
dition at  the  time  that  Mr.  Urban,  what  was  Pat's 
condition  as  to  sobriety  when  you  and  Mr.  Urban 
went  to  the  Player's 

A.     Well,  I  don't  understand  you. 

Q.  Well,  was  Pat  Cathey  drunk  or  sober  when 
you  saw  her  at  the  Player's? 
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A.  When  I  saw  her  at  the  Players  she  was  pretty 
well  drunk. 

Q.     And  drunk  enough  that  she  should  go  home? 

A.     No.  I  had  been  drinking. 

Q.  No,  I  mean  was  she  drunk  enough  that  she 
should  be  taken  home?  A.    Yes. 

Mr.  Taylor:     That's  all. 

Redirect  Examination 
By  Mr.  Stevens: 

Q.  What  was  your  condition  at  that  time,  had 
you  been  drinking  also? 

A.  Yes,  I  had  been  drinking  a  little  in  the  eve- 
ning and  then  I  had  a  few  drinks  with  them. 

Q.     And  what  was  Mr.  Urban 's  condition? 

A.  He  had  had  a  few  drinks  but  I  wouldn't  say 
that  he  would  be  drunk. 

Mr.  Stevens:     Thank  you. 

Mr.  Taylor:     That  is  all. 

(Witness  excused.)    [157] 

The  Court:  Will  counsel,  please,  approach  the 
bench. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury:) 

The  Court:  The  Court  at  all  times  has  been  re- 
luctant to  interfere  in  the  trial  of  a  case  and  the 
examination  of  the  witnesses  and  I  am  just  wonder- 
ing whether  it  would  be  well  to  recall  this  last  wit- 


United  States  of  America  171 

ness  or  not  to  show  whether  there  were  any  marks 
or  abrasions  on  Miss  Cathey  at  that  time,  or  maybe 
the  government  has  other  witnesses.  It  can't  help 
but  strike  the  Court  as  maybe  being  quite  perti- 
nent due  to  the  hour.  As  I  say,  the  Court  doesn't 
know  what  other  witnesses  the  government  may 
have.  I  wish  to  make  that  comment  and  do  as  you 
like. 

Mr.  Stevens:  The  next  witness  that  is  coming, 
your  Honor,  was  to  cover  that  point. 

Mr.  Taylor:  I  doubt  very  much  if  there  is  any 
necessity  of  recalling  this  witness. 

The  Court:     Very  well. 

(Thereupon,  the  attorneys  withdrew  from 
the  bench  and  the  following  proceedings  were 
had  in  the  hearing  of  the  jury:) 

Mr.  Stevens :  Again  I  apologize  to  the  Court  for 
the  delay.  The  witness  is  on  call  and  did  not  come 
up. 

The  Court:     Very  well,  Mr.  Stevens.  [158] 

Mr.  Stevens:  Your  Honor,  there  is  a  matter  I 
would  like  to  take  up  out  of  the  hearing  of  the 
jury  any  way,  if  the  Court  would  permit  that  per- 
haps we  could  take  it  up  at  the  bench  if  the  Court 
would  prefer. 

The  Court:  I  could  excuse  the  jury  if  you 
thought  it  might  be  five  or  ten  minutes  before  the 
witness  is  ready. 

Mr.  Stevens :     I  believe 

The  Court:  I  will  excuse  the  jury  and  we  can 
take  up  that  matter.   Members  of  the  jury,   once 
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more  I  admonish  you  that  you  are  not  to  discuss 
the  subject  matter  of  this  trial  with  anyone;  do  not 
let  anyone  discuss  it  with  you;  do  not  listen  to  any 
conversation  concerning  the  subject  of  the  trial;  do 
not  form  or  express  any  opinion  until  the  case  is 
finally  submitted  to  you.  You  are  excused  for  ten 
minutes. 

(Thereupon,  the  jury  withdrew  from  the 
courtroom  and  the  following  proceedings  were 
had  out  of  the  hearing  and  presence  of  the 
jury:) 

Mr.  Stevens:  Your  Honor,  we  have  a  witness 
subpoenaed  for  the  government  who  appeared  before 
the  grand  jury  and  has  been  served  with  a  subpoena 
to  appear  here.  She  was  actually  served  with  a  sub- 
poena to  appear  here  last  Monday  and  has  failed  to 
report  into  our  office  and  we  now  have  information, 
although  not  completely  substantiated,  that  she  is 
no  longer  in  the  Territory  and  we  would  like  to 
ask  the  Court  to  consider  Rule  17  and  issue  a  con- 
tempt citation  for  [159]  this  witness  to  appear. 

The  Court:  Based  upon  the  statement  of  the 
government  attorney,  the  Court  will  issue  such. 

Mr.  Stevens:  Would  the  Court  prefer  to  see  the 
service  of  the  Marshal  on  the  subject? 

The  Court:  I  believe  that  I  may  take  the  word 
of  the  United  States  Attorney  on  that  subject. 

Mr.  Stevens:  Thank  you,  youi-  Honor.  Then  if, 
I  do  not  know  what  the  Court  would  like  to  do.  I 
would  prefer  to  keep  the  matter  with  the  least  no- 
toriety possible.    I  will  provide  the  Court  with  the 
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name  of  the  individual  and  shall  we  prepare  the 
citation  from  our  office,  your  Honor  ? 

The  Court:     You  may  prepare  it  and  issue. 

Mr.  Stevens:     Thank  you. 

Mr.  Taylor:     If  the  Court  please,  I  believe  we 
would  like  to  know  which  witness  it  is. 

Mr.  Stevens:     I  will  be  glad  to  tell  Mr.  Taylor 
and  give  him  a  copy  of  the  citation. 

The  Court:     Satisfactory,  Mr.  Taylor? 

Mr.  Taylor:     That  is  all  right. 

The  Court :  Now,  gentlemen,  shall  we  take  a  five 
minute  recess? 

The  Clerk:     Court  is  recessed  for  five  minutes. 

(Thereupon,  at  3:50  p.m.,  the  Court  took  a 
recess  until  3:55  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  [160]  re- 
sumed. ) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Let  the  record  again  show  the  pres- 
ence of  the  defendant  and  his  counsel ;  and  the  gov- 
ernment attorney. 

Mr.  Taylor :  We  will  stipulate  as  to  the  presence 
of  the  jury,  your  Honor. 

Mr.  Stevens:     We  will  also. 

The  Court :     Verv  well.  Proceed. 
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GEORGE  E.  HARETOS 
a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.    Will  you  state  your  name,  please? 

A.     George  E.  Haretos. 

Q.     Where  do  you  live,  Mr.  Haretos? 

A.     Lacey  Street  Hotel. 

Q.     Here  in  Fairbanks?  A.     Fairbanks. 

Q.     Did  you  know  Pat  Cathey?  A.     I  did. 

Q.  And  when  is  the  last  time  you  saw  Pat 
Cathey? 

A.  Somewhere  in  the  last  part  of  January  or 
around  the  first  week  in  February. 

Q.    And  where  was  that? 

A.     At  the  Players  Club.  [161] 

Q.     Is  that  the  Club  out  on  Gaffney? 

A.     Yes,  it  is. 

Q.     What  time  was  it  when  you  saw  her  there? 

A.  Oh,  early  in  the  morning,  somewhere  around 
iwo-thirty,  two  o'clock. 

Q.     Who  else  was  there,  if  there  was  anyone? 

A.     Well,  the  fellow  I  was  with,  Jim  Murray. 

Q.     Were  there  any  other  people  in  the  bar? 

A.  Well,  there  were  several  there  but  I  didn't 
know  them  outside  the  bartender,  of  course. 

O.     Did  vou  see  Pat  Cathev  there  vourself  ? 

A.     I  was  sitting  next  to  her. 

Q.     And  where  was  that  ? 
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A.     On  the  right  side  of  the  bar  as  you  go  in. 

Q.     How  long  were  you  there  at  the  Ijar  with  her  % 

A.  Possibly  forty-five  minutes,  an  hour  and  fif- 
teen minutes. 

Q.     Did  you  notice  her  appearance  at  all? 

A.  No,  she  looked  all  right.  I  mean  I  didn't  see 
nothing  wrong  with  her. 

Q.  Was  there  anything  wrong  with  her  lips  at 
the  time  ?  A.     Not  that  I  noticed. 

Q.     Did  you  notice  any  bruises  on  her  nosef 

A.     No,  sir. 

Q.     Were  you  with  her?  A.     No.  [162] 

Q.     Had  you  known  her  before  that  night? 

A.     Yes. 

Q.  Well,  while  you  were  there  at  the  bar,  did  you 
buy  her  a  drink  or  anything  like  that? 

A.     I  did. 

Q.     Did  you  see  her  leave  at  anj^  time? 

A.  Yes,  I  see  her  go  out  with  somebody,  but  I 
didn't  recognize  the  fellow  slie  went  out  with,  and  I 
didn't  know  there  was  any  trouble  of  any  sort,  but 
the  girl  did  try  to  come  in  the  door.  She  did  get  in. 

Q.  Just  a  minute,  you  said  she  left  the  Players 
Club,  did  she;  she  went  outside? 

A.  Yeah,  she  went  outside  with  somebody.  I 
didn't  notice  who  she  went  out  with. 

Q.     Then  what  happened  after  that? 

A.  She  tried  to  come  back  in  again.  She  got  in- 
side the  door  and  that  is  as  far  as  she  got,  an  arm 
reached  in  and  pulled  her  out. 

Q.    AVhat  did  you  do  at  that  time? 
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A.  Well,  I  seen  somebody  trying  to  take  her  by 
force  so  I  got  up  to  help  her  and  I  was  told,  I  was 
called  back  and  told  be  careful,  it  might  be  more 
than  one  party  out  there,  so  the  time  it  took  Micky 
to  warn  me  to  be  careful  and  the  time  I  got  out 
there,  all  I  seen  was  a  cab  pulling  away  with  some- 
body beating  this  girl  up  behind  in  the  back  seat 
of  the  cab.  [163] 

Q.     Did  you  see  what  kind  of  a  cab  it  was  ? 

A.  Well,  it  was  gray  and  blue,  kiiid  of  a  light 
gray  top  and  blue  body. 

Q.  And  Pat  and  whoever  this  was  that  she  was 
with  at  the  time,  did  you  see  them  outside  the 
Players  Club"? 

A.  No,  they  were  already  in  the  cab  by  the  time 
I  got  out  there.  The  cab  was  pulling  away. 

Q.  How  long  had  you  known  her  before  that 
night? 

A.  Oh,  I  would  say  some  time  during  the  early 
fall  of  '54. 

Q.  Did  you  see  her  around  the  Players  Club  be- 
fore? A.     Oh,  yes. 

Q.  What  type  of  person  was,  was  she  when  she 
was  at  the  Players  Club? 

A.  Oh,  I  would  say  she  was  quite  a  drinking 
girl. 

Q.  Did  you  notice  her,  the  appearance  of  her 
clothing  on  the  night  that  you  saw  her  the  last  time? 

A.    Yes,  she  was  neat. 

Mr.  Stevens:    Your  Witness,  Mr.   Taylor. 
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Cross-Examination 
By  Mr.  Taylor: 

Q.     What  time  did  you  go  to  the  Players  Club? 

A.     I  beg  your  pardon. 

Q.     What  time  did  you  go  to  the  Players  Club? 

A.     Oh,  sometime  after  midnight.  [164] 

Q.    What  time  did  you  say  this  affair  took  place  ? 

A.  To  the  best  of  my  knowledge  between  twelve- 
forty-five,  twelve-fifteen,  one-thirty,  somewhere 
around  there,  two  o'clock. 

Q.  Had  you  had  several  drinks  while  you  were 
there  ?  A.     Possibly. 

Q.     What  were  you  drinking? 

A.     Well,  a  tall  glass  of  chowder. 

Q.     What  was  that  drink? 

A.     Old  Chowder,  high-ball. 

Q.    What  proof  is  that  ?  A.     Eighty-six  six. 

Q.     You  drink  quite  a  lot? 

A.     Oh,  I  wouldn't  say  so. 

Q.     You  say  you  would  or  you  wouldn't? 

A.  Well,  I  don't  over-indulge,  if  that  is  what 
you  mean. 

Q.     Had  you  had  several  that  night  ? 

A.     Possibly. 

Q.  Wliere  had  you  been  prior  to  going  to  the 
Players  Club? 

A.    Out,  out  to  lunch  I  believe,  or  dinner. 

Q.     Did  you  have  some  drinks  with  your  dinner  ? 

A.     I  believe  I  had  a  martini. 
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Q.     And  where  did  you  have  dinner^ 

A.    At  Jimmy  Lees,  I  believe. 

Q.  Do  you  recall  in  a  specific  number  the  amount 
of  [165]  drinks  that  you  had  had  that  evening? 

A.     No,  I  don't  believe  I  ever  counted  my  drinks. 

Q.     What  time  did  you  go  out  for  dinner? 

A.     Late,   possibly  ten-thirty. 

Q.  Did  you  have  some  special  interest  in  Pat 
Cathey"?  A.     No,  none  whatsoever. 

Q.     Are  you  a  married  man  ?  A.     No. 

Q.  Did  you,  could  you  explain  to  the  Court  and 
Jury  your  reason  for  observing  her  so  closely? 

A.  Well,  she  was  a  congenial  person  and  I  did 
know  her.  I  mean  I  had  met  her  in  there  in  the 
Players.  She  used  to  be  in  the  Players  Club  quite 
a  bit.  She  used  to  go  around  with  this  entertainer  by 
by  the  name  of  Ted  Taylor  when  he  was  doing  the 
show  at  the  Talk  of  the  Town  and  I  was  acquainted 
with  him  and  I  got  acquainted  with  her  also. 

Q.     You  say  that  fellow's  name  was  Ted  Taylor? 

A.     I  believe  so. 

Q.  How  long  did  you  say  .you  had  known  her 
prior  to  this  time?  A.     Early  last  fall  of  '54. 

Q.     Early,  that  would  be  September? 

A.     Somewhere  around   September,   October. 

Q.     And  did  you  know  her  here  in  Fairbanks? 

A.  That  is  the  only  place  I  ever  knew  her  was 
in  Fairbanks.  [166] 

Q.  You  didn't  know  her  prior  to  coming  to 
Fairbanks  ?  A.     No. 

Q.     You  say  that  was  in  September? 
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A.     I  can't  be  definite.  Sometime  in  the  fall. 

Q.     Could  it  have  been  late  as  November? 

A.     Possibly. 

Q.     How  did  you  happen  to  meet  her? 

A.     At  the  bar. 

Q.     Which  bar,  do  you  recall? 

A.  Either  the  Talk  of  the  Town  or  the  Players 
Club. 

Q.  How  many  times  did  you  see  her  during  your 
acquaintanceship  ? 

A.     Oh,  possibly  a  dozen  times. 

Q.  A  dozen  times,  and  during  all  of  those  times 
would  you  say  she  was  a  congenial  person? 

A.     Well,  with  me  she  was. 

Q.  Did  you  ever  see  her  when  she  wasn't  con- 
genial with  any  person? 

A.     Can't  recall  if  I  ever  have. 

Q.  Did  you  ever  see  her  in  any  fights  or  in  any 
quarrels  with  any  person? 

A.     No,  sir,  I  never  saw  that. 

Q.  Now,  you  stated  that  you  saw  her  leave; 
was  she  staggering  somewhat  when  she  left? 

A.    No. 

Q.     She  wasn't  staggering?  [167] 

A.  If  she  was  staggering  she  certainly  walked 
pretty  straight. 

Q.  You  made  the  statement  during  direct  ex- 
amination, she  was  quite  a  drinking  girl? 

A.    Yes;  she  tipped  quite  a  few  glasses. 

Q.  And  had  she  tipped  quite  a  few  glasses  this 
])articular  evening? 
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A.     She  wasn't,  no,  she  didn't. 

Q.     Beg  your  pardon? 

A.  She  didn't.  No,  she  didn't.  She  had  several 
drinks  but  she  wasn't  intoxicated.  She  had  no  ap- 
pearance of  being  intoxicated. 

Q.  You  observed  her  very  closely  and  you  say 
she  was  not  intoxicated  that  evening,  is  that  your 
testimony  ? 

A.  I  said  she  didn't  appear  to  be  intoxicated. 
Whether  she  was  or  not,  I  didn't  take  her  out  and 
make  her  walk  a  straight  line. 

Q.  You  saw  her  tip  several  glasses  on  that  eve- 
ning? A.     That  is  correct. 

Q.     You  have  an  estimate  as  to  how  many? 

A.     I  beg  your  pardon. 

Q.  You  have  an  estimate  as  to  how  many  glasses 
you  saw  her  tip  that  evening? 

A.     No.  She  probably  had  two  or  three. 

Q.     Two  or  three? 

A.  That  is  that  I  noticed.  After  all,  I  wasn't 
paying  [168]  no  direct  attention  to  her. 

Q.  Did  you  see  her  and  the  party  she  was  with, 
go  out  the  door? 

A.  T  seen,  I  see  two  people  go  out.  I  see  two, 
this  Cathey  girl  and  some  man  go  out  together. 

Q.     And  you  watched  them  go  out? 

A.     Yes,  T  watched  them  go  out. 

Q.     And  then  you  saw  her  again  after  that? 

A.  Yes;  but  in  a  few  minutes  or  less,  more  or 
less. 

Q.     It  was  minutes  you  saw  her? 
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A.  I  can't  say.  All  I  know  is  she  tried  to  get 
back  in  the  door  again.  She  was  pulled  back  out 
bodily. 

Q.  While  you  were  observing  this,  did  you  notice 
anyone  else  going  out  the  door?  A.     No. 

Q.  Did  you  see  any  other  person  leave  immedi- 
ately prior  to  her  coming  back  in  or  inmiediately 
after  her  coming  back  in  and  being  taken  out? 

A.     No. 

Q.     Didn't  see  anyone  leave  at  all? 

A.  No,  except  them  two  people  that  left,  I  mean 
Cathey  and  the  man  she  went  out  with. 

Q.  Weren't  there  other  women  in  the  Players 
Club  that  evening? 

A.  Well,  there  was  a  girl  tliat  worked  there  by 
the  name  [169]  of,  I  believe  her  name  is  Catherine 
Coffin.  I  don't  know  if  she  was  there  at  the  present 
time,  at  that  present  moment. 

Q.  Did  you  happen  to  see  a  tall,  blonde  girl  in 
there   that   evening? 

A.     Oh,  yes,  yes,  I  did. 

Q.     And  did  you  see  her  leave? 

A.     No,  I  didn't  see  her  leave. 

Q.     Do  you  know  when  she  came  in  ? 

A.  Well,  as  I  recall  tliis  Cathey  girl  come  in  with 
this  other  party.  There  was  a,  three  people  includ- 
ing Cathey.  This  blonde  girl  and  another  man  and 
Cathey. 

Q.  The  blonde  girl  then  you  refer  to,  came  in 
with  Pat  Cathey?  A.     That  is  correct. 
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Q.  Did  she  leave  and  come  back  to  your  knowl- 
edge ? 

A.  No,  not  to  my  knowledge,  sir.  What  did  hap- 
pen was  the  other  people  stayed  there  and  Cathey 
and  this  other  man  went  out. 

Q.  Did  you  see  the  man  that  Pat  Cathey  went 
out  with  come  in?  A.     Yes,  I  seen  him. 

Q.     Did  he  come  in  alone? 

A.  Yes,  I  believe  he  come  in  alone.  I  didn't  pay 
no  particular  attention  to  him.  I  didn't  recognize 
him. 

Q.  You  don't  know  then  whether  he  came  in  with 
a  party  [170]  or  not,  with  a  group  of  people  or  one 
other  person  or  not? 

A.  Are  you  talking  about  the  fellow  that  brought 
the  girls  in,  or  the  fellow  that  came  in  later? 

Q.  The  fellow  that  came  in  and  took  Pat  Cathey 
out? 

A.     No,  he  didn't  come  in  with  a  party. 

Q.  Did  he  come  in  T\dth  any  other  person  to 
your  knowledge?  A.     No. 

Q.     You  can  be  sure  that  he  didn't? 

A.  Reasonably  sure.  I  didn't  see  anybody  come 
in  with  him. 

Q.     Were   you   looking  the  women   over  in   th( 
place  tliat  night  pretty  well? 

A.     No,  because  I  know  them  all.  Some  strange] 
I  might  have. 

Q.     By  that  statement  you  know  them  all,  yoi 
mean  tliat  you  know  all  of  the  women  in  Fairbanks 

A.     Well,  I  lived  in  this  town  for  the  past  sevei 
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or  eight  years  and  after  all,  it  is  a  small  community. 

Q.  And  of  the  people  that  come  in  and  out  of  the 
service  here  and  of  the  people  who  come  in  and 
out  through  the  business  season,  working  season, 
you  know  the  women  or  you  imply  that  you  know 
all  the  women  that  might  come  in  and  out  of  there  ? 

A.  I  am  not  implying  I  know  them  all,  but  if  I 
met  a  person  once,  I  remember  I  met  them  and  after 
all,  you  do  meet  quite  a  few  people  here,  everybody 
coming  and  going.  [171] 

Q.  You  mean  by  that — you  mean  that  you  would 
know  the  people  who  habituated  or  fairly  regular 
customers  of  the  Players  Club,  is  that  it? 

A.     That  is  about  the  size  of  it. 

Q.  You  didn't  see  the  party  that  Pat  Oathey 
went  out  with  that  evening  come  in  with  any  other 
IDcrson,  is  that  correct? 

A.  I,  in  other  words  you  tell  me  that  the  party 
that  she  went  out  with  didn't  come  in  with  anybody 
else,  is  that  what  you  are  implying,  tool 

Q.  I  am  asking  you,  did  he  or  did  he  not  come 
in  with  another  person  ? 

A.  I  didn't  see  him  come  in  with  another  per- 
son. 

Mr.  Miller:  I  believe  that  is  all  the  questions  I 
have. 

Mr.  Stevens:  Thank  you.  That  is  all.  Thank 
you  very  much. 

(Witness  excused.) 
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ROSE  McCIRAW 
a  witness  called  in  behalf  of  the  ])laintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Would  you  state  your  name,  please  *? 

A.     Rose  McGraw.  [172] 

Mr.  Taylor :     What  is  the  name  ? 

Mrs.  McGraw :     Rose  McGraw. 

Q.  (By  Mr.  Stevens) :  Where  do  you  live,  Mrs. 
McGraw?  A.     Golden  Heart  Trailer  Court. 

Q.     That  is  here  in  Fairbanks,  is  it? 

A.     Yes. 

Q.     Did  you  know  Pat  Cathey?  A.    Yes. 

Q.    And  do  you  know  Mr.  Urban?  A.     Yes. 

Q.  Do  you  know  where  Pat  Gathey  lived  during 
the  last  period  when  she  was  alive? 

A.     She  was  living  at  the  Alibi. 

Q.     And  where  was  that  in  the  Alibi? 

A.     In  the  back  room. 

Q.  Where  is  that  room  located  in  relation  to  the 
bar,  if  you  know? 

A.     Going  in  it  would  be  the  left  of  the  bar. 

Q.     How  long  did  you  know  Pat  Cathey?  J 

A.     We  met  about  the  first  of  Nov(»mber,  '54.        ■ 

Q.     1954?  A.     '54. 

Q.     And  how  long  have  you  known  Mr.  Urban? 

A.     We  met  him  at  the  same  time.  [173] 

Q.     By  we?  A.     My  husband  and  I. 

Q.     Did  you  know  them  well  ? 
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A.     Fairly  well.  We  went  to  the  Alilji  quite  a  bit. 

Q.  What  did  you  do  when  you  were  at  the  Alibi, 
just  generally  when  you  went  there? 

A.     Usually  sat  and  talked  and  had  a  few  drinks. 

Q.  Were  you  ever  in  this  room  that  you  stated 
that  Miss  Cathey  lived  in?  A.     Just  once. 

Q.    And  when  was  that? 

A.     About  a  month  prior  to  when  Pat  died. 

Mr.  Taylor:     Pardon  me,  prior  to  what? 

Mrs.  McGraw:     About  a  month  before  Pat  died. 

Q.  (By  Mr.  Stevens)  :  Were  you  there  at  the 
Alibi  Club  during  the  month  of  January? 

A.     Yes,  we  were. 

Q.  Do  you  recall  any  of  those  occasions  when 
you  went  there? 

A.  We  were  there  the  Friday  and  the  Saturday 
night  before  she  died. 

Q.  On  Friday  night  before  she  died,  what  time 
did  you  go  there? 

A.     Around  six  o'clock  in  the  evening.  [174] 

Q.  Was  there  anyone  else  there  when  you  went 
there?  A.     I   don't   remember. 

Q.     By  we? 

A.  My  husband  and  I.  Curly  was  there.  Curly 
was  tending  bar. 

Q.     Did  you  see  Pat  Cathey  at  that  time? 

A.     No,  we  heard  her  in  the  back  room. 

Q.    What  did  you  hear? 

A.  She  sounded  like  she  was  sick.  She  wasn't 
talking  right  and  she  was  moaning  and  groaning. 
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Q.  Did  you  have  any  conversation  with  Mr.  Ur- 
ban at  that  time? 

A.  Yes,  we  asked  him  how  come  he  had  been 
closed  and  w^hat  was  the  matter  with  Pat. 

Q.    And  what  did  he  tell  you  at  that  time  ? 

A.     He  said  they  had  both 

Mr.  Taylor:  Just  a  moment,  please.  If  the 
Court  please,  before  we  proceed  any  further  I  would 
like  to  have  the  date  of  this  conversation  established 
a  little  closer.  She  has  stated  on  a  Friday  but  not 
what  day  of  the  month  it  happened. 

Mrs.  McGraw:  I  believe  that  was  the  26th  of 
January.   That  was  the  Friday  before  she  died. 

Mr.  Stevens:  Thank  j^ou.  Now  would  you  tell 
us  the  conversation,  please?  [175] 

Mr.  Taylor:  Well,  what  date  did  she  die?  What 
day  of  the  week  did  she  die? 

The  Court:  Mr.  Taylor,  as  I  understand  it,  the 
witness  has  testified  that  this  occasion  was  Friday, 
the  Friday  before  Cathey  died.  That  is  her  state- 
ment.  You  may  proceed. 

Q.  (By  Mr.  Stevens) :  Would  you  tell  us  the 
conversation,  please  ? 

A.  Curly  said  that  he  and  Pat  had  both  been 
sick  with  the  stomach  flu  and  Pat  was  in  bed  with 
the  stomach  flu. 

Q.  Was  there  any  further  conversation  at  that 
time  ? 

A.  I  said  was  she  awfully  sick  and  he  said  no, 
she  was  just  lazy  and  pretty  soon  he  said  he  would 
shut  her  up  and  ho  went  in  and  ^ot,  wont  over  to 
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the  cash  register  and  got  a  bottle  of  pills  and  he 
said  the  Doctor  had  left  those  for  her  and  went  back 
to  the  back  room  with  one  of  those  pills  and  she 
shut  up. 

Q.  Did  you,  did  you  hear  any  conversation  or 
any  words  that  Mr.  Urban  said  that  night  to  Miss 
Catheyf  A.     No. 

Q.     How  long  were  you  in  there? 

A.     About  an  hour. 

Q.     Did  you  go  in  to  see  Miss  Cathey? 

A.  No.  I  asked  him  if  I  could  see  her  and  he 
said  no,  she  wasn't  covered  up. 

Q.  Did  you,  what  else  went  on  that  night  while 
you  were  [176]  there,  the  Friday  night,  was  there 
anything  else  that  occurred  ? 

A.     Meaning  what? 

Q.     Did  you  hear  anything  further,  or 

A.  Just  after  he  took  the  pills  in  she  shut  up 
immediately  so  that  it  seemed  like  awfully  quick  for 
just  taking  a  pill. 

Mr.  Miller:  If  the  Court  please,  I  am  going  to 
object  to  the  answer  and  ask  that  it  be  stricken 
upon  the  grounds  that  it  is  a  mere  presumption  and 
conclusion  that  should  not  be  allowed. 

The  Court:  I  will  strike  that  portion  that  says 
it  seemed  awfully  quick,  just  taking  a  pill. 

Q.  ,  (By  Mr.  Stevens) :  You  stated  j^ou  heard 
some  noises  from  the  room?  A.     Yes. 

Q.  And  other  than  the  moaning  you  heard,  did 
you  hear  any  other  sound? 

A.     She  was  moaning  and  it  sounded  like   she 
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was  kicking  the  wall  or  something.  She  didn't  sound 

conscious. 

Q.  You  stated  that  you  returned  there  the  next 
evening?  A.    Yes. 

Q.     What  time  was  that? 

A.     About  seven  o'clock  the  next  evening. 

Q.     Was  your  husband  with  you  again  then? 

A.     Yes,  my  husband  was  with  me.  [177] 

Q.     And  was  Mr.  Urban  there? 

A.    Yes,  he  was. 

Q.     What  occurred  that  evening,  if  anything? 

A.  Well,  we  went  back  that  evening  because  we 
were  wondering  how  she  was  and  she  hadn't  sounded 
just  right  to  us  for  just  having  stomach  flu  and  we 
were  wondering  how  she  was  and  if  she  was  better. 
We  asked  Curly  if  she  was  better.  He  said  yes,  she 
was,  she  had  been  sitting  up  but  she  was  still  moan- 
ing and  groaning  and  kicking  and  carrying  on.  T 
asked  him  what  was  the  matter.  He  said  she  just 
wanted  a  drink  of  water,  wanted  him  to  come  in  and 
cover  her  up. 

Q.     That  was  on  Saturday  night?  A.     Yes. 

Q.     Did  you  see  her  on  Saturday  night? 

A.     No,  we  didn't. 

Q.     How  long  did  you  stay  Saturday  night? 

A.     Not  very  long. 

Q.     Do  you  know  where  Mr.  Urban  lived  during 
that  time? 

A.  As  far  as  I  know  he  was  living  at  the  Alibi, 
too. 

Q.     You  stated  that  some  part  of  the  discussioi 
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pertained  to  ha\dng  the  club  open  ?  A.     Yes. 

Q.     Which  night  was  that*? 

A.     Friday  night  I  am  quite  sure. 

Q.  And  what  was  that  part  of  the  [178]  conver- 
sation ? 

A.  He  said  that  they  had  been  closed  for  a  week 
because  that  they  both  had  stomach  flu  and  had 
been  sick  and  they  had  had  the  doctor  out  and  he 
was  feeling  better. 

Mr.  Stevens:  Thank  you  very  much,  Mrs.  Mc- 
Graw.   Your  witness,  Mr.  Miller. 

Mr.  Miller:     We  have  no  questions. 

(Witness  excused.) 
Mr.  Stevens:     Call  Mr.  Jennings. 

MARVIN  T.  JENNINGS 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Stevens : 


Q 


Would  you  state  your  name  for  us,  please? 


A.  MaiTin  Thomas  Jennings. 

Q.  Where  do  you  live,  Mr.  Jennings? 

A.  Twenty-second  and  Lisga. 

Q.  What  is  your  business? 

A.  I  am  driving  a  cab  now. 

Q.  Who  for?  A.     Radio. 

Q.  Were  you  driving  Radio  Cab  in  January  of 
this  year?  A.     Yes,  sir. 
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Do  you  know  Mr.  Urban'? 
1  know  him  as  Curly,  yes,  sir. 
As  Curly  Urban  or  just  as  Curly?  [179] 
Just  as  Curly. 

It  is  the  same  Mr.  Urban  that  is  here  now! 
Yes.  i 

During  the  month  of  Januaiy  did  you  have 
him  as  a  passenger  in  your  cab  ?  A.    Yes,  sir. 

Q.     Where  did  you  pick  him  up? 
A.     In  front  of  the  Players  Club. 
Q.     You  remember  what  time  it  was  ? 
A.     Oh,  it  was  early  in  the  morning. 
Q.     Was  there  anyone  with  him? 
A.     Yes,  sir. 

Q.     Where  were  you  at  the  time  he  got  in  the 
cab?  A.     I  was  in  the  cab  myself  asleep. 

Q.     And  what  happened  when  he  came  to  the  cab? 
A.    Well,  I  woke  up.   The  door  was  opened  and 
he  was  putting  a  woman  in  the  back  seat  and  he 
pushed  in  on  the  seat  and  I  told  him  wait  a  minute, 
and  I  had,  I  would  have  him  slide  over  in  the  seat 
and  I  did  and  he  got  in. 
Q.     What  did  you  do  then? 
A.     Then  I  started  back  out  and  he  said  twenty- 
third  street. 

Q.     And  you  were  parked  in  front  of  the  Play- 
ers Club?  A.     Yes,  sir. 

Q.     AVliat  is  the  street  out  th(M'e?  [180] 

A.     Gaffney  and  Cushman. 

Q.     Is  that  about  Fourteenth? 

A.     It  w^ould  be  Thirteenth  Street,  I  guess. 
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Q.  And  what  occurred,  if  anything,  as  you  pro- 
ceeded? 

A.  Well,  I  started  toward  Twenty-third  Street 
and  he  mentioned  something  about  her  not  setting 
with  him  at  the  bar  and  he  started  cussing  her  and 
he  hit  her  a  few  times. 

Q.  And  did  you  hear  what  was  going  on  in  the 
back? 

A.  I  heard  him  hit  her.  I  didn't  see  him  hit  her, 
but  I  heard  him  hit  her. 

Q.     Did  you  hear  any  other  sound? 

A.  Oh,  she  was  groaning  or  crying  or  something. 
I  don't  know  which. 

Q.  What  else  occurred  as  you  went  along  that 
you  remember? 

A.  Oh,  he  knocked  her  down  on  the  floorboard 
and  told  her  to  stay  there.  Then  he  picked  her  up, 
put  her  back  up  on  the  seat,  I  guess,  and  he  knocked 
her  up  against  the  door  once. 

Q.  And  how  long  would  you  say  that  trip  took 
you  from  Thirteenth  to  Twenty- third  ? 

A.     Oh,  approximately  five  minutes. 

Q.     Where  did  you  go  to  at  Twenty-third? 

A.     Alibi. 

Q.     The  Alibi  Club?        A.     Yes,  sir.  [181] 

Q.     And  what  happened  there  ? 

A.  Well,  he  said,  he  give  me  three  dollars  and 
said  wait  until  I  unlock  the  door,  and  he  unlocked 
the  door  and  he  came  back  and  got  her  out  of  the 
cab  and  pulled  her  in. 

Q.     How  did  he  get  her  out  of  the  cab? 
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A.    By  her  hair. 

Q.     How  did  he  pull  her  in? 

A.     B}'  her  hair. 

Q.     Did  you  watch  this  take  place? 

A.     Yes,  sir. 

Q.     And  then  what  occurred? 

A.  Then  I  backed  out  and  came  on  to  town,  I 
guess.    I  don't  know  wher(^  I  went  from  there. 

Q.    Did  you  see  them  enter  the  Alibi  Club? 

A.    Yes,  sir. 

Q.  When  you  first  were  aware  of  these  people 
getting  in  the  car,  did  you  obsei-ve  the  woman  at  all  ? 

A.  No,  I  don't,  I  don't  remember  paying  any 
strict  attention  to  it,  no. 

Q.     Did  you  help  him  ? 

A.  I  helped  him  slide  her  over  on  the  seat,  yes, 
sir. 

Q.  Did  you  hear  anything  that  was  said  in  the 
back  seat  on  the  wa}^  down? 

A.  Nothing  other  than  something  about  her  not 
setting  with  him  at  the  bar.    That  was  all.  [182] 

Q.    Did  you  see  her  as  she  got  out  of  the  cab  ? 

A.    Yes,  sir. 

Q.    What  did  you  see  at  that  time  ? 

A.  Well,  she  was  setting  on  the  back  seat  and 
she  had  blood  on  her  face  and  run  down  her  clothes. 

Q.  Was  there  a  light  in  the  back  of  your  cab  at 
that  time?  A.     Yes,  sir. 

Q.     When  did  it  come  on? 

A.     When  the  door  was  opened. 
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Q.     Did  you  see  her  attempt  to  walk  at  any  time  ? 

A.    No,  sir. 

Q.     Did  you  observe  her  condition  as  she  got  out  ? 

A.     She  seemed  to  be  passed  out. 

Q.  And  what  was  the  ground  condition  out  there 
at  that  time,  was  there  snow  on  the  ground? 

A.     Truthfully,  I  don't  remember. 

Q.     Did  you  report  this  trip  in? 

A.     Yes,  sir. 

Q.  At  approximately  what  time  in  the  morning 
was  it,  do  you  remember? 

A.     I  don't  know,  around  three  or  four,  I  guess. 

Q.     What  was  the  number  of  your  cab  ? 

A.     No.  20,  Radio. 

Q.  Did  you  notice  her  appearance  as  you  helped 
slide  her  [183]  over  on  the  seat? 

A.     No,  sir,  I  didn't. 

Q.     Did  you  notice  any  blood  at  that  time? 

A.     No,  sir,  I  didn't. 

Q.     What  color  is  your  cab? 

A.    Blue  and  gray. 

Q.     Did  you  know  the  woman? 

A.     I  knew  her  as  Pat. 

Q.     Had  you  seen  her  before? 

A.    Yes,  sir,  I  seen  her  at  the  Alibi  Club. 

Q.  Do  you  know^  whether  or  not  she  had  any 
comiection  with  the  Alibi   Club? 

A.     No,  I  didn't. 

Q.    You  just  seen  her  there? 

A.     I  thought  she  was  Curly 's  wife. 

Q.     At  that  time  did  vou  think  that? 
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A.     Yes,  sir. 
Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Cross-Examinati  on 
By  Mr.  Miller: 

Q.  How  long  did  it  take  you  to  travel  from  the 
Players  Club  to  the  Alibi  Club,  Mr.  Jennings '? 

A.     Approximately  five  minutes. 

Q.  Did  3^ou  testify  previously  on  direct  examina- 
tion that  you  helped  Curly  put  Pat  Cathey  in  the 
back  of  your  cab  ?  [184] 

A.  Well,  he  put  her  in.  I  helped  slide  her  over 
on  the  seat  so  he  could  get  in. 

Q.     You  helped  slide  her  over?  A.     Yes,  sir. 

Q.     Was  she  passed  out  then? 

A.  Truthfully,  I  suppose  she  was.  I  don't  know. 
Maybe  she  was  too  drunk.  I  don't  know  to  be  truth- 
ful. 

Q.     Did  you  smell  alcohol  on  her  breath? 

A.     No,  sir. 

Q.     You  assumed  that  she  was  drunk  ? 

A.  Well,  truthfully  I  never  paid  that  much  at- 
tention to  her.  I  just  grabbed  her  by  the  arms  and 
helped  him  slide  her  over  and  he  got  in. 

Q.  How  long  was  she  unconscious  to  your  knowl- 
edge? A.     Oh,  I  don't  know. 

Q.     Do  you  know  if  she  ever  came  to? 

A.  Oh,  I  don't  even  know  that.  Maybe  she 
wasn't  unconscious.  I  don't  know. 

Q.     Are  you  telling  this  Court  and  the  jury  that 
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this  man  was  beating  an  unconscious  woman?    Is 

that  your  contention'? 

A.  No,  I  say  I  don't  know  if  she  was  unconscious 
or  not  when  she  got  in. 

Q.  She  slid  oft*  on  the  floor  you  stated,  didn't 
you?  A.     You  mean  during  the  trip? 

Q.     Yes.  [185] 

A.     She  was  on  the  floorboard.  I  don't  know. 

Q.     Did  she  ever  do  any  talking  ? 

A.  She  was  groaning  and  moaning  or  something. 
I  never  heard  her  say  anything. 

Q.  Can  you  testify  here  that  he  knocked  her  on 
the  floor,  or  due  to  the  rough  streets  or  due  to  stops 
or  something  like  that  she  slid  to  the  floor;  can  you 
testify  definitely  what  occurred? 

A.  From  what  I  heard,  he  told  her  to  get  down 
on  the  floor  and  stay  there.  I  sui)pose  he  knocked 
her  or  pushed  her,  one. 

Q.  Did  you  hear  any  slap  or  impact  when  she 
went  to  the  floor? 

A.     I  heard  him  slap  her  several  times. 

Q.  Were  they  sound  slaps  or  something  you 
might  be  trying  to  bring  a  person  to  or  something 
like  that? 

A.     They  sounded  pretty  rough  for  that. 

Q.  Now,  do  you  know  whether  or  not  he  was  try- 
ing to  keep  her  in  the  seat  or  do  you  know  just 
exactly  what  was  occurring  in  your  cab  ? 

A.    All  I  know  is  from  what  he  said. 

Q.     And  did  he  do  a  lot  of  talking? 

A.     Quite  a  bit,  yes,  sir. 
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Q.  And  to  that  you  have  stated  she  wouldn't  set 
witli  him,  was  that  the  situation?  [186] 

A.  He  kept  mentioning  something  about  her  not 
setting  with  him  in  the  Players  Club,  seemed  to  be 
what  he  was  angry  about. 

Q.     Did  you  see  him  go  in?  A.     No,  sir. 

Q.     Do  you  know  how  long  he  was  there? 

A.     No,  sir. 

Q.  When  you  arrived  at  the  Alibi  Club  could 
you  see  the  extent  of  the  damage  that  was  done  to 
her  face? 

A.  All  I  seen,  she  had  blood  on  her  face  and  on 
the  front  of  her  clothes. 

Q.  Where  was  that  blood  coming  from,  do  you 
know?  A.     Her  nose  it  looked  like. 

Q.     From  her  nose  ?  A.    Yes,  sir. 

Q.  What  color  was  the  coat  that  she  had  on  that 
evening,  Mr.  Jennings? 

A.  I  think  she  had  on  a  red  sweater,  I  don't 
know  for  sure.  Her  coat  was  open.  I  don't  know 
what  color  her  coat  was. 

Q.     Now,  what  shift  did  you  work  ? 

A.     Six  to  six,  nights. 

Q.     Was  it  pretty  dark  at  that  time? 

A.     Yes,  sir. 

Q.  Was  the  Alibi  Club  open  when  you  took  them 
home?        A.     No,  sir.  [187] 

Q.     Was  there  any  lights  around  the  Alibi  Club? 

A.     No,  sir,  I  don't  think  so. 

Q.     Did  you  get  out  and  help  Mr.  rrban  into  iho 
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Alibi  Club"?  A.     No,  sir. 

Q.  Then  would  you  explain  to  the  Court  and 
jui-y  just  how  you  saw  that  blood  on  her  sweater 
and  how  you  know  that  he  drug  her  in  the  place  by 
the  hair  of  the  head? 

A.  Well,  when  he  got  out  of  the  cab  he  opened 
the  back  door,  the  inside  light  comes  on,  see,  that  is 
when  I  seen  her  face  and  then  I  seen  from  my  head- 
lights when  he  took  her  in. 

Q.     And  how  was  this  procedure  being  done? 

A.     He  pulled  her  in  by  her  hair. 

Q.     She  wasn't  walking  at  all? 

A.     No,  sir. 

Q.  And  did  he  have  her  by  the  hair  on  the  back 
of  her  head  or  on  the  top  of  her  head  or  just  where 
was  his  hair? 

A.  Truthfully,  I  don't  know.  All  I  know,  he  had 
her  by  her  hair. 

Q.  Did  you  happen  to  notice  the  snow  on  the 
ground  that  night? 

A.  No,  sir,  I  didn't  particularly  pay  any  atten- 
tion to  that. 

Q.  Don't  remember  if  there  was  snow  on  the 
ground  that  night  or  not?  [188]  A.     No,  sir. 

Q.  You  don't  know  if  he  had  her  by  the  back  of 
the  coat  taking  her  in  or  just  exactly  how  he  was 
taking  her  in,  do  you? 

A.     All  I  seen  was  he  had  a  handful  of  hair. 

Q.  You  had  formed  an  opinion  prior  to  him  tak- 
ing her  in,  had  you  not,  Mr.  Jennings? 

A.     I  seen  when  he  reached  her  in  the  cab  and 
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got  her,  he  got  her  by  the  hair.  Theii  h(>  kept  going 

with  her. 

Q.  Did  he  put  his  arm  around  behind  her  when 
lie  picked  her  up?  A.     No,  sir. 

Q.  Just  took  her  by  the  hair,  by  the  top  of  her 
head,  is  that  correct?  A.     Yes,  sir. 

Q.     Couldn't  have  had  her  jacket? 

A.     If  he  did,  I  didn't  see  it. 

Q.  Actually  when  it  comes  right  down  to  the 
matter,  you  don't  know  just  exactly  how  he  took 
liov  out  of  the  cab,  do  you? 

A.  I  know  he  had  one  hand  full  of  hair.  I  don't 
know  if  lie  had  both  of  them  full  or  not. 

Q.  You  don't  know  what  he  was  doing  with  the 
other  hand? 

A.  The  last  I  seen  he  had  both  of  his  hands  on 
h»'i'  liair,  could  have  changed,  I  guess. 

Q.  Can  you  definitely  testify  that  she  didn't  have 
on  a  parka?  [189] 

A.  No.  sir,  I  can't.  Whatever  kind  of  coat  she 
had  on  it  was  open. 

Q.     The  parka  wasn't  up  over  her? 

A.  No,  sir,  and  it  wasn't  fasten (>d  in  th.o  front. 
It  was  open. 

Q.     Had  you  been  drinking  that  night  ? 

A.     No,  sir. 

Q.  I  will  ask  you  if  you  have  ever  been  intimate 
with  Pat  Cathey?  A.     No,  sir. 

Q.     How  long  have  you  known  her? 

A.  I  have  just  seen  her  a  few  times  out  to  the 
Alibi  Club,  stop  in  there  with  a  passenger. 
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Q.  Have  you  ever  hauled  her  in  your  cab  prior 
to  this  time?  A.     No,  sir,  not  that  I  know  of. 

Q.  Do  you  know  how  she  got  to  the  Players 
Club  that  evening?  A.     No,  sir. 

Q.  Did  you  see  Curly  Urban  go  in  there,  into 
the  Players  Club?  A.     No,  sir. 

Q.  Did  you  see  Pat  Cathey  after  the  time  you 
let  her  out  at  the  Alibi  Club? 

A.     No,  sir.  [190] 

Q.  When  Curly  was  putting  her  in  the  cab,  do 
you  remember  how  he  was  proceeding  to  do  that  ? 

A.  Well,  we  opened  the  door,  he  put  her  in  on 
the  seat  and  he  couldn't  get  in,  there  wasn't  enough 
room,  and  I  told  him  to  wait  a  minute,  I  would 
help  him  and  I  got  her  by  the  arm  and  he  pushed 
on  her  or  something,  I  don't  know,  slid  her  over  and 
he  got  in,  see. 

Q.     Where  did  she  lay  her  head  at  that  time? 

A.     She  was  setting  up  in  the  seat. 

Q.     Were  her  eyes  closed  ? 

A.     Truthfully,  I  don't  know. 

Q.  You  have  testified  that  you  heard  her  fall  off 
on  the  floor  but  you  didn't  see  any  of  this,  is  that 
correct  ?  A.     Correct. 

Q.     All  you  are  going  on  then  is  what  you  heard  ? 


A 

Q 

A 

Q 

A 

Q 


Yes,  sir. 

What  model  cab  do  you  have,  sir? 

'52  Chrysler. 

Those  streets  pretty  rough? 

Well,  Cushman  is  not  so  bad,  no,  sir. 

Now,  can  you  testify  definitely  that  you  heard 
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Curly  slapping  her  a  blow,  or  slapping  her  with 

force  enough  that  it  would  do  her  bodily  injury? 

A.  Well,  he  hit  her  one  time  or  slapped  her  or 
something,  she  hit  the  door  awful  hard.  [191-2] 

Q.  Now,  was  that  at  any  place  where  you  made 
a  turn?  A.     No,  sir. 

Q.  Was  that  at  any  point  where  something  of 
the  car  might  have  caused  her  to  fall  over? 

A.     No,  sir. 

Q.  Is  there  any  way  that  you  can  be  positive  that 
it  was  due  to  a  blow  that  she  went  over  against  the 
door? 

A.  He  either  slapped  her  or  hit  her,  I  don*t 
know  which. 

Q.     But  you  didn't  see  any  of  it? 

A.     No,  sir. 

Q.  You,  from  the  sounds  that  is  what  you  are 
going  by  ?  A.    Yes,  sir. 

Q.  And  you  can't  tell  by  the  sound  exactly  what 
force  was  used,  is  that  correct? 

A.     That  is  correct. 

Q.  If  he  was  using  his  open  hand  it  would  make 
a  lot  more  noise  than  his  fist,  is  that  true? 

A.    Yes,  sir. 

Q.  Now,  during  this  whole  thing  you  are  positive 
that  slic  was  unconscious,  is  that  correct? 

A.  No,  sir,  she  appeared  to  be  conscious,  un- 
conscious when  ho  got  her  out  of  the  car.  I  don't 
]<ii(»\v  what  condition  she  was  in  when  he  put  her  in 
tlic  cab. 
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Q.  Did  she  appear  to  be  unconscious  when  he 
put  her  in  the  cab?  [193] 

A.  Truthfully,  I  didn't  pay  that  much  attention. 
I  just  figured  she  was  drunk.  I  don't  know  if  she 
was  imconscious  or  not. 

Q.  If  she  was  drunk  though,  in  your  opinion  she 
was  passed  out,  is  that  correct? 

A.  I  don't  know  what  condition  she  was  in  when 
she  got  in  the  cab. 

Q.  Now,  you  have  based  a  lot  of  opinions  here 
today  and  you  have  stated  them;  surely  you  can 
state  an  opinion  as  to  why  you  believed  the  woman 
to  be  drunk  when  she  got  in  that  cab? 

A.  Well,  a  lot  of  people  can't  get  around  very 
good  when  they  are  drinking  quite  a  bit,  can't  walk 
or  move  aromid  too  good,  so  I  figured  that  is  the 
reason  she  didn't  get  over  on  the  seat. 

Q.  But  you  wouldn't  dare  venture  a  statement 
whether  she  was  passed  out  from  drinking  or 
whether  she  was  solely  conscious? 

A.  No,  sir,  I  wouldn't.  I  knew  she  wasn't  get- 
ting around  very  good.  I  knew  she  didn  't  move  over 
on  the  seat.  I  helped  slide  her  on  the  seat. 

Q.  You  are  just  not  positive  what  did  happen  in 
the  back  seat  of  your  cab;  you  don't  know  if  Curly 
was  trying  to  hold  her  in  the  seat  or  exactly  what 
did  happen,  isn't  that  the  case? 

A.     I  would  say  he  hit  her  a  few  times.  [194] 

Q.  You  would  say,  but  you  don't  know  positive, 
do  you? 

A.     He  had  to  hit  her,  I  know  that  for  a  fact.  He 
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knocked  her  on  the  floor  board  and  he  knocked  her 
against  the  door.   I  knew  she  couldn't  fall  against 
the  door  that  hard. 

Q.     You  knew  she  didn't?  A.     Yes. 

Q.  How  could  you  tell  she  hit  the  door  pretty 
hard?  A.     She  hit  the  door  awful  hard. 

Q.     What  part  of  her  hit  the  door? 

A.     I  don't  know. 

Q.  If  her  shoulder  would  have  hit  the  door, 
would  that  have  alarmed  you ;  would  that  have  made 
enough  noise  that  you  would  have  noticed  it? 

A.  If  she  hit  the  door  hard  enough,  I  guess  it 
would. 

Q.  If  her  head  hit  the  door  that  would  make 
quite  a  lot  more  noise,  isn't  that  true? 

A.     True,  yes,  sir. 

Q.  Isn't  it  true  that  a  person  luider  the  influence 
of  alcohol  if  they  fall  over  sitting  in  a  seat  and  fall 
over  their  head  will  hit  a  door  with  a  dull  thud  or 
hitting  the  glass,  wouldn't  that  be  the  same  sound 
that  you  are  referring  to?  A.     Yes,  sir. 

Q.     You  can  be  positive  that  that  didn't  happen? 

A.  Well,  I  am  not  positive  that  that  didn't  hap- 
pen, but  [195]  I  know  he  did  hit  her  because  she,  he 
knocked  her  down  on  the  floorboard  a  couple  of 
times  and  told  her  to  stay  there  and  then  pick  her  up 
and  I  know  he  knocked  her  down  there. 

Q.     You  know  he  did?  A.    Yes,  sir. 

Q.     Did  you  see  that? 

A.     No,  sir,  I  didn't  see  it. 

Q.     You  didn't  see  any  of  it?  A.     No. 
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Q.     Pretty  dark  in  that  cab? 

A.  Yes,  sir,  to  a  certain  extent.  Street  lights 
only  lights  you  have. 

Q.  Do  you  know  what  part  of  her  head  hit  that 
floor?  A.     No,  sir. 

Q.     Do  you  know  if  her  head  hit  the  door? 

A.     No,  sir. 

Q.  Do  you  know  if  her  head  hit  the  back  of  the 
seat  when  she  slid  down  in  between  the  seats? 

A.     No,  sir. 

Q.  The  only  thing  actually  that  you  can  testify 
to,  Mr.  Jennings,  is  the  fact  that  she  was  apparently 
drunk  when  she  got  in  the  cab,  her  nose  was  bleed- 
ing when  she  got  out  of  the  cab,  and  that  you  heard 
Curly  possibly  slapping  her  to  bring  her  to,  isn't 
that  true  ? 

A.  Well,  I  would  say  he  was  slapping  her  awful 
hard.  [196] 

Q.     How  long  had  you  been  awake  at  this  time? 

A.     Oh,  he  woke  me  up  when  he  got  in  the  car. 

Q.  What  was  the  trip  immediately  prior  to  that, 
how  long  before? 

A.  Truthfully,  I  don't  know,  probably  thirty, 
forty-five  minutes. 

Q.  Did  you  go  to  sleep  as  soon  as  you  came  back 
to  the  Players  Club? 

A.  We  sat  around  outside,  some  of  us  go  in 
bars,  the  others  set  in  cabs  and  sleep  and  wait  for 
calls. 

Q.     Now,  this,  this  sweater  and  jacket  that  you 
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mentioned  she  had  on,  would  you  describe  that  to 

the  Court? 

A.  I  thought  she  had  on  a  red  sweater.  I  don't 
know  for  sure  it  was  red.  I  thought  it  was  a 
sweater.  I  don 't  know  what  kind  of  coat  she  had  on, 
but  it  was  open. 

Q.     You  are  positive  it  was  open  in  the  front? 

A.     Yes,  sir. 

Q.  Did  you,  do  you  know  whether  it  was  a  zipper 
opening  or  button  opening  or  what  kind  of  an 
opening  it  had  I 

A.  As  well  as  I  remember  it  had  a  zipper  on  it. 
I  don't  remember  what  kind  of  a  coat  it  was. 

Q.     It  did  have  a  zipper  on  if? 

A.     I  think  it  did.    I  am  not  positive  though. 

Q.     Was  it  a  long  sweater? 

A.     Waist  length,  I  guess  you  would  say.  [197] 

Q.  By  waist,  do  you  mean  it  covered  her  hips  or 
it  stopped  at  the  belt  line  ? 

A.  I  think  she  had  on  a  sweater  and  skirt  and 
she  had  her  sweater  in  her  skirt.  I  don't  know  for 
sure. 

Q.     Do  you  know  what  a  parka  is  ? 

A.     Yes,  sir. 

Q.     Did  you  look  her  over  very  close  that  night? 

A.     No,  sir. 

Q.  Could  you  testify  here  definitely  that  she  had 
on  or  did  not  have  on  a  parka  ? 

A.  No,  sir,  she  didn't  have  any  hood  over  her 
head,  I  know  that.  I  don't  know  if  she  had  on  a 
parka  or  not. 
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Q.  What  sort  of  a  blouse  did  she  have  on  under 
that  jacket  that  you  mentioned? 

A.     I  thought  she  had  on  a  sweater.  I  don 't  know. 

Q.  Oh,  then  it  is  your  opinion  she  didn't  have 
on  any  coat  at  all,  the  garment  that  you  speak  of 
was  her  only  covering  to  your  knowledge? 

A.  To  my  knowledge  she  had  on  a  coat  which 
was  open  and  a  sweater.  I  don't  know,  it  might  have 
been  a  parka.    I  don't  know. 

Q.     Did  you  notice  a  hood  on  that  parka? 

A.     No,  sir,  I  didn't  see  any  hood. 

Q.     What  time  did  you  say  this  took  place? 

A.     Around  three  or  four  in  the  morning.  [198] 

Q.  Now,  I  believe  jow  have  testified  previously 
that  this  whole  affair  took  five  minutes,  is  that  cor- 
rect? A.     Approximately  five  minutes. 

Q.  Have  you  known  Pat  Cathey  prior  to  the, 
prior  to  your  hauling  her  this  night? 

A.     Only  seen  her  in  the  Alibi  Club  a  few  times. 

Q.     Do  you  know  her  character? 

A.     No,  sir. 

Q.     Have  you  ever  seen  her  in  a  fight? 

A.     No,  sir. 

Q.  When  she  got  out  of  this  cab,  did  you  notice 
any  red  or  blue  marks  on  her  outside  of  her  bleed- 
ing nose  ?  A.     No,  sir. 

Q.  When  she  got  in  your  cab  at  the  Players 
Club,  Mr.  Jennings,  did  she  slide  over  to  the  oppo- 
site side  and  Curly  get  in  the  vacant  space,  or  did 
Curly  crawl  across  her? 

A.     Curly  and  i  slid  her  over  so  he  could  get  in. 
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Q.  Then  he  slid  in  after  you  had  slid  her  over, 
is  that  correct?  A.    After  him  and  I  did,  yes. 

Q.  And  at  that  particular  time,  did  you  notice 
any  bruises  or  bleeding  or  anything  about  her? 

A.     No,  sir. 

Mr.  Miller:  If  the  Court  please,  I  wonder  if  we 
could  have  the  evening  recess  because  I  think  at  this 
time  [199]  we  could  possibly  go  into  another  matter 
that  would  take  up  considerable  time  with  this  wit- 
ness. If  there  is  no  objection  I  see  there  is  about 
two  minutes. 

The  Court :     What  is  the  other  matter  of  inquiry  ? 

Mr.  Miller:  Well,  there  is,  actually  it  is  back- 
ground of  the  witness,  more  or  less  impeachment 
material. 

The  Court:  Are  you  prepared  to  go  ahead  or 
will  it  take  too  long? 

Mr.  Miller:     It  will  take  considerable  time. 

The  Court:  I  am  quite  sure  that (Inter- 
rupted) . 

Mr.  Miller:  We  can  certainly  question  him  on 
tliat  subject  if  the  Court  proposes. 

The  Court:  Mr.  Stevens,  what  do  you  think?  It 
is  five  o'clock  now. 

Mr.  Stevens:  I  feel  that  the  Court  and  counsel 
have  been  lenient  with  the  government  and  we 
would  be  inclined  to  grant  the  request. 

The  Court:     Recess  now? 

Mr.  Stevens:     Yes,  sir. 

The  Court:  Members  of  the  jury,  again  I  ad- 
monish you  not  to  discuss  the  subject  matter  of  this 
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trial  with  anyone ;  and  do  not  permit  anyone  to  dis- 
cuss it  with  you;  and  do  not  listen  to  any  conversa- 
tion concerning  the  subject  of  this  trial;  and  do  not 
form  or  express  any  opinion  until  the  case  is  finally 
submitted  to  you.  You  are  excused  until  ten  o'clock 
tomorrow  morning.  We  will  adjourn  until  ten 
o'clock  [200]  tomorrow  morning. 

The  Clerk:  Court  is  adjourned  until  ten  o'clock 
tomorrow  morning. 

(Thereupon,  at  5:00  p.m.,  the  trial  of  this 
cause  was  adjourned  until  May  19,  1955,  at 
10:00  a.m.) 

May  19,  1955—10:00  A.M. 

Be  It  Remembered,  that  upon  the  19th  day  of 
May,  1955,  at  the  hour  of  10  o'clock  a.m.,  the  trial 
of  this  cause  was  resumed,  the  plaintiff  and  the  de- 
fendant both  represented  by  counsel,  the  Honorable 
Vernon  D.  Forbes,  District  Judge,  presiding: 

The  Clerk:     Court  is  now  in  session. 

The  Court:  Let  the  record  show  the  presence  of 
the  defendant  and  his  counsel.  Let  the  record  also 
show  the  presence  of  the  government  attorney.  Will 
the  Clerk,  please,  call  the  roll  of  the  jury. 

(Thereupon,  the  Clerk  of  Court  proceeded 
to  call  th(^  roll  of  the  jury.) 

The  Clerk:     They  are  all  present,  yoni-  ILnior. 
The  Court:     Very  well.   Are  the  parties  ready  to 
proceed  % 
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Mr.  Miller ;     The  defendant  is  ready,  your  Honor. 
Mr.    Stevens:     The   government   is    ready,   your 
Honor. 

MARVIN  JENNINGS 
the  witness  on  the  stand  at  the  time  of  adjournment, 
resumed  [201]  the  stand  for  further 
C  ross-Examination 

By  Mr.  Miller: 

Q.  Mr.  Jennings,  I  believe  that  you  testified  yes- 
terday when  Mr.  Stevens  asked  you  or  when  I  asked 
you,  one,  that  you  knew  Pat  Cathey,  is  that  true  ? 

A.     I  knew  her  as  Pat  only. 

Q.  But  you  now  know  that  her  name  was  Cathey, 
is  that  correct?  A.     Yes,  sir. 

Q.  Did  you  state  the  number  of  times  that  you 
had  hauled  her  in  your  cab? 

A.     Onl}^  once  that  I  remember. 

Q.     Just  once?  A.    Yes,  sir. 

Q.  i  believe  you  also  stated  that  you  had  never 
been  out  wath  her,  is  that  true?  A.     Yes,  sir. 

Q.  The  time  that  you  hauled  her,  do  you  remem- 
ber where  you  hauled  her?  A.     Yes. 

Q.     Where  was  that? 

A.     From  the  Players  Club  to  the  Alibi  Club. 

Q.  That  is  the  only  time  you  have  ever  hauled 
her?  A.     That  is  the  only  time  I  remember. 

Q.  I  will  call  your  attention  to  the  Birdland,  do 
you  know  where  that  is  in  South  Fairbanks?  [202] 

A.     Yes,  sir. 

Q.     Did  you  ever  haul  Pat  Cathey  there? 
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A.     No,  sir,  not  that  I  know  of. 

Q.  Did  you  ever  meet  Pat  Cathey  there  and 
haul  her  to  another  destination? 

A.     No,  sir,  not  that  I  know  of. 

Q.  You  are  able  to  say  under  oath  that  that  is 
the  truth?  A.     If  I  did,  I  don't  remember. 

Q,  What  is  the  number  of  your  cab,  Mr.  Jen- 
nings? A.     No.  20. 

Q.     No.  20?  A.    Yes,  sir. 

Q.     How  long  have  you  driven  that  cab  ? 

A.     Since  I  came  back  to  work  in  December. 

Q.     December  of  1954?  A.    Yes,  sir. 

Q.    And  where  did  you  come  from? 

A.    You  mean  my  home  state? 

Q.  Well,  you  stated  that  you  came  back  in  De- 
cember of  '54,  from  whence  did  you  come  ? 

A.  I  mean  I  came  back  to  work  for  Vic  Hart.  I 
worked  for  Federal  Roofing  during  the  summer. 

Q.  I  see.  How  long  have  you  been  in  the  Terri- 
tory of  Alaska?  A.     Three  years.  [203] 

Q.    You  ever  been  arrested  in  the  Territoiy? 

A.     No,  sir. 

Q.  Do  you  have  any  charges  pending  against 
you  now?  A.     No,  sir. 

Q.     Have  you  ever  been  convicted  of  a  crime? 

A.     Disorderly  conduct  is  all. 

Q.     Is  that  in  the  Territory  of  Alaska? 

A.     No,  sir. 

Q.     Did  you  obsei*ve  the  size  of  Pat  Cathey? 

A.  Well,  I  knew  she  was  a  pretty  big  w^oman. 
That's  all,  I  mean. 
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Q.  You  helped  slide  her  over  in  that  seat,  did  you 
testify  to  that '?  A.     Yes,  sir. 

Q.     Did  you  have  any  estimate  as  to  her  weight  ? 

A.     No,  sir,  I  would  say  about  a  hundred  fifty. 

Q.  About  a  hundred  fifty,  what  would  you  say 
her  height  was?  A.     About  five,  six,  I  guess. 

Q.  Now,  I  believe  that  you  testified  that  she  was 
taken  out  of  the  taxieab  by  the  hair  of  her  head  yes- 
terday, is  that  true?  A.     Yes,  sir. 

Q.  You  also  stated  that  she  was  drug  into  the 
AJibi  Club  by  the  hair  of  her  head,  is  that  true? 

A.     Yes,  sir.  [204] 

Q.  By  dragging,  was  her  feet  dangling  behind 
her?  A.     Yes,  sir. 

Q.     Or  was  she  walking? 

A.     She  was,  he  was  dragging  her. 

Q.  Dragging  her  out,  right.  Do  you  know  which 
hand  he  used  to  drag  her  in? 

A.     He  was  pulling  her  by  her  head. 

Q.     What? 

A.     He  was  pulling  her  by  her  hair. 

Q.     Do  you  know  which  one  of  his  hands  he  used  ? 

A.     Both  of  them,  I  think. 

Q.  Botli  hands,  she  was  that  big  it  took  both 
hands  to  pull  her  in? 

A.     Well,  I  guess  it  would,  yes,  sir. 

Q.  To  your  knowledge,  did  that  pull  her  hair 
out? 

A.     Well,  I  don't  know.    I  wouldn't  say  that. 

Q.     You  don't  know  at  all? 
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A.     I  imagine  some  of  it  came  out. 

Q.     Did  you  see  any  of  it  come  out? 

A.     No,  sir. 

Q.     When  he  got  to  the  door,  did  you  say  you 
helped  him  at  all  in  this  transaction? 

A.     No,  sir. 

Q.    When  he  got  to  the  door,  how  did  he  open  it  ? 

A.     He  pushed  it  open  with  his  back. 

Q.     Was  there  a  knob  or  some  sort  of  a  lock  on 
that  door?  [205] 

A.     Not  on  the  outside  of  the  door,  I  don't  think. 

Q.     Didn't  you  testify  yesterday  that  the  place 
was  locked? 

A.     Yes,  sir,  he  got  out  and  unlocked  the  door 
first. 

Q.     And  then  he  came  back  and  got  her? 

A.    Yes,  sir. 

Q.     He  didn't  open  the  door  prior  to  getting  her? 

A.     No,  sir,  I  think  he  just  unlocked  it.  He  didn't 
open  the  outside  door  anyway,  I  know. 

Q.     How  many  doors  were  there  on  the  building? 

A.     Two. 

Q.     Two.  Did  he  have  the  outside  or  the  inside 
door  locked? 

A.     It  was  the  inside  door  I  suppose.    I  don't 
know^  how  he  had  it  locked. 

Q.    You  are  assuming  then  that  it  was  locked? 

A.     Yes,  that  is  what  he  said. 

Q.     Oh,  he  told  you  that  it  was  locked? 

A.     He  said  he  had  to  unlock  the  door. 
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Q.  He  went  through  it,  he  opened  the  back  door 
with  his  back,  the  outside  door  with  his  back? 

A.     Yes,  sir. 

Q.  And  he  drug  her  through  by  the  hair  of  her 
head  according  to  your  testimony? 

A.     Yes,  sir. 

Q.  Now,  from,  from  where  you  were  sitting  or 
from  where  the  cab  was,  how  far  was  it  to  the 
door?  [206] 

A.     I  was  sitting  about  ten  foot  from  the  door. 

Q.     You   were?  A.    Yes,   sir. 

Q.  In  other  words,  three  or  four  steps  from  the 
door  ? 

A.  The  front  of  the  car  was  about  six,  eight,  ten 
foot  from  the  door. 

Q.  Now,  where  was,  when  this  door,  when  he  got 
out,  opened  the  door  and  got  out,  the  light  came  on, 
didn't  you  testify  yesterday  that  that  is  the  way 
you  saw  Pat's  face?  A.    Yes,  sir. 

Q.    Where  was  Pat? 

A.     Slumped  on  the  back  seat. 

Q.     She  wasn't  on  the  floorboard  then? 

A.     No,  sir. 

Q.  Didn't  you  also  testify  yesterday  that  he 
said  for  her  to  stay  down  in  the  floorboard? 

A.     Yes,  sir,  he  did  during  the  trip. 

Q.     And  when  did  she  get  up  on  the  seat? 

A.     He  would  pick  her  up,  I  suppose. 

Q.  You  suppose,  you  don't  know  how  she  got 
on  the  seat  ? 
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A.  He  told  her  to  get  back  up  on  the  seat  and  I 
suppose  he  picked  her  up. 

Q.  Oh,  he  told  her  to  get  up  there  and  she  got 
up  there  ? 

A.     He  picked  her  up,  I  presume,  I  don't  know. 

Q.  Now,  when  she  fell  down  between  the  seat, 
the  two  seats,  was  that  prior  or  after  the  time  she 
bumped  her  head  on  [207]  the  window  % 

A.  I  think  she  was  down  on  the  floor  before  and 
after.    I  don't  know  for  sure. 

Q.     She  was  down  before  and  after  "^ 

A.  Yes,  she  was  on  the  floorboard  a  couple  of 
times. 

Q.     Did,  did  you  hear  him  pick  her  up  ? 

A.  Well,  all  I  could  tell  is  by  what  he  was  say- 
ing mostly,  you  know. 

Q.     Did  you  see  him  pick  her  up  f 

A.     No,  sir. 

Q.  You  testified  that  she  was  unconscious  when 
she  got  in  your  car  or  she  was  passed  out  appar- 
ently ? 

A.  I  don't  know  if  she  was  passed  out  or  maybe 
she  was  just  too  drunk  to  move  around  good.  I  don't 
know. 

Q.  You  don't  know  whether  she  got  back  up  or 
whether  he  picked  her  up;  you  don't  know  how  she 
got  into  the  floorboard  or  back  up  on  the  seat,  isn't 
that  correct? 

Mr.  Stevens:  I  object,  multiple  questions,  your 
Honor.  We  ask  that  the  witness  be  asked  one  (jues- 
tion  at  a  time. 
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The  Court:  I  will  ask  counsel  to  reframe  the 
question. 

Mr.  Miller:     All  right. 

Q.  (By  Mr.  Miller)  :  Can  you  tell  the  Court  and 
inrj  how  she  got  back  up  on  the  seat? 

A.     I  i^resume  he  picked  her  up.  [208] 

Q.  Can  you  tell  us  definitely  how  she  got  up  on 
the  seat?  A.     No,  sir. 

Q.  Can  you  tell  us  definitely  how  many  times 
Mr.  Urban  struck  her?  A.     No,  sir. 

Q.  Can  you  tell  us  definitely  how  she  happened 
to  bump  into  the  window  or  the  door?  Now  tell  us 
definitely  under  oath  positively  what  happened? 

A.  He  had  to  have  hit  her  because  she  couldn't 
have  hit  the  door  any  other  way. 

Q.  She  couldn't  have  slumped  over  being  re- 
laxed in  that  seat  ? 

A.     She  hit  the  door  too  hard  for  that. 

Q.     Now,  this  all  took  place  during  the  trip? 

A.    Yes,  sir. 

Q.     How  many  blocks  did  you  say  that  was? 

A.     Approximately  ten  blocks. 

Q.  You  say  it  took  you  five  minutes  to  make 
that  trip?  A.     Approximately  five  minutes. 

Q.  And  during  that  time  she  was  on  the  floor 
twif'p.  slie  was  hit  against  the  window  once;  all  the 
time  you  were  driving,  drove  ten  blocks  and  you 
kno\\-  just  exactly  what  was  going  on  although  you 
never  saw  anything? 

A.  Well,  all  I  could  tell  was  by  what  I  [209] 
heard. 
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Q.     Is  it  what  you  heard  or  what  you  presumed? 

A.  Well,  it  is  what  you  hear  and  what  you  pre- 
sume, too  I  suppose. 

Q.  What  is  your  average  speed  that  you  ordi- 
narily drive  your  cab,  Mr.  Jennings? 

A.     You  can  only  drive  twenty  on  Cushman. 

Q.  What,  would  you  say  that  is,  what  distance 
in  miles  or  half-miles  or  quarter  miles  would  you 
say  that  is? 

A.     Oh,  approximately  a  mile  and  a  quarter. 

Q.  A^Dproximately  a  mile  and  a  quarter  between 
the  Players  Club  and  the  Alibi  Club? 

A.     Yes,  sir. 

Q.  Would  you  say  that  Myrtle  Cathey  w^as  quite 
a  robust  girl,  quite  stout  ?  A.     Yes,  sir. 

Q.  Have  you  seen  Myrtle  Cathey  around  various 
places  in  the  City  of  Fairbanks? 

A.     No,  sir,  I  don't  remember  seeing  her. 

Q.  You  don't  know  anything  about  her  j^erson- 
ality  or  disposition  then  ?  A.     No. 

Q.  This  particular  niglit  when  you  took  this 
trip  you  state  there  was  quite  a  feud  going  on  in  the 
back  of  your  car,  is  that  correct  ?  A.     Yes,  sir. 

Q.  Did  you  drive  slower  or  faster  in  order  to  get 
those  [210]  people  to  their  destination? 

A.  I  just  drove  about  five  miles  over  the  speed 
limit. 

Q.  There  was  nothing  there  then  that  was  dis- 
turbing you  very  much,  is  that  correct  ? 

A.  Well,  it  was  nothing  anyway  to  me  to  start 
with. 
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Q.  You  testified  that  it  took  you  about  five  min- 
utes to  drive  from  the  Alibi  Chil)  to  the,  or  from 
the  Players  Club  to  the  Alibi  Club,  is  that  correct? 

A.     Yes,  sir. 

Q.     And  it  is  about  a  mile  ? 

A.     AjDproximately  that,  yes,  sir. 

Q.  Then  five  minutes  in  driving  that  mile  would 
be  twelve  miles  an  hour,  do  you  suppose  that  you 
were  driving  slower  than  the  speed  limit  to  get 
there  ? 

A.  No,  sir,  I  had  to  wait  on  traffic  at  Gaffney 
and  Cushman,  you  know. 

Q.  Did  this,  were  you  bothered  quite  a  lot  with 
traffic  that  hour  of  the  morning? 

A.     No,  sir,  not  too  bad. 

Q.  Was  the  stoplight  working  out  there  at  that 
hour  of  the  morning?  A.     No,  sir. 

Q.  And  what  was  the  traffic  hazard  you  speak 
of? 

A.  Well,  I  don't  know  that  there  was  any  traffic 
hazard.  Possibly  I  did  have  to  wait  on  a  car  or  two 
though.  [211] 

Q.  This  is  another  assumption  that  that  is  what 
slowed  you  down,  is  that  correct? 

A.  I  didn't  say  it  slowed  me  down,  I  didn't  say 
it  took  me  five  minutes.  I  said  approximately  five 
Jiiinutes. 

Q.  Didn't  you  say  it  was  traffic  that  caused  you 
to  drive  only  twelve  miles  an  hour? 

A.     No,  sir,  I  said  drive  approximately  fifteen, 
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twenty  miles  an  hour,  but  I  said  if  there  was  any 

delay  it  was  possibly  traffic. 

Q.  I  see.  Do  you  have  such  occurrences  as  this 
in  your  cab  quite  often?  A.     No,  sir. 

Q.     It  isn't  a  customary  thing  with  you  then? 

A.     No,  sir. 

Q.  Once  it  happens  in  your  cab  then  you  drive 
slower  than  the  speed  limit  until  you  get  the  person 
to  their  destination,  is  that  so? 

A.  Well,  I  don't  want  to  get  arrested  trying  to 
get  somebody  home. 

Q.     So  you  drive  slower?  A.     No,  sir. 

Q.  Then  it  took  you  more  like  three  minutes  or 
two  and  a  half  minutes,  something  like  that  to  get 
to  your  destination,  isn't  that  true? 

A.  Possibly  between  three  and  five,  yes,  [212] 
sir. 

Q.  During  that  two  and  a  half  minutes,  three 
minutes,  you  say  that  this  woman's  head  was 
bounced  against  the  window,  she  was  down  on  the 
floor])oard  twice,  Curly  j^icked  her  up,  put  her  in 
the  seat,  had  her  in  the  seat  when  you  arrived  at 
your  destination,  is  that  true? 

A.    Yes,  sir.    She  was  m  the  seat. 

Mr.  Miller:  I  believe  that  is  all,  Mr.  Jennings. 
Thank  you. 

Redirect  Examination 

By  Mr.  Stevens: 

Q.  Mr.  Jennings,  this  trip  started  from  in  front 
of  the  Players  Club?  A.     Yes,  sir. 
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Q.  Is  there  any  stops  between  the  Players  Clul) 
and  the  Alibi  Club? 

A.     You  have  to  stop  at  Gaffney  and  Cushman. 

Q.     Is  that  a  stop  sign? 

A.     Yes,  sir,  you  have  to  stop. 

Q.     Are  there  any  turns  on  the  way? 

A.     You  have  to  turn  left. 

Q.     How  many  times? 

A.  Once  and  you  have  to  turn  again  when  you 
get  to  the  Alibi. 

Q.  And  which  way  do  you  have  to  turn  off  Cush- 
man when  you  get  to  the  Alibi  Club?  [213] 

A.     Left. 

Q.     Which  side  of  the  cab  was  Myrtle  Cathey  on  ? 

A.     On  the  left  side. 

Q.  As  Mr.  Miller  pointed  out  to  you,  if  you 
drove  that  distance  approximately  a  mile  in  five 
minutes  you  would  have  been  averaging  twelve 
miles  per  hour.  Now,  were  you  driving  at  the  same 
speed  throughout  the  trip?  A.     Yes,  sir. 

Q.  You  had  to  start  off  from  the  Player's  Club, 
didn't  you?  A.     Yes,  sir. 

Q.    You  stopped  at  that  stop  sign? 

A.     Yes,  sir. 

Q.     And  then  you  turned  left?  A.    Yes,  sir. 

Q.  Now,  did  you  accellerate  as  you  went  down 
Cushman  ? 

A.     No,  sir,  I  just  drive  fifteen  or  twenty. 

Q.  But  as  you  first  started  off  you  weren't  going 
fifteen  or  twenty  ?  A.     No,  sir. 
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Q.  You  started  off  from  a  stop  and  then  accel- 
lerated  to  about  fifteen  or  twenty? 

A.     Yes,  sir. 

Q.  So,  therefore,  your  five  minutes  is  an  ap- 
proximation, just  based  upon  your  experience  of 
driving  that  distance?  A.     Yes,  sir.  [214] 

Q.  Did  you  examine  the  back  of  your  cab  after 
these  people  got  out  at  all? 

A.     Yes,  sir;  there  was  blood  on  the  seat. 

]\Ir.  Miller:  If  the  Court  please,  I  will  object  to 
that  answer  and  move  that  it  be  stricken  on  the 
grounds  it  is  not  responsive  to  the  question. 

The  Court:     It  may  stand. 

Q.  (By  Mr.  Stevens) :  Did  you  examine  the 
rest  of  the  rear  part  of  your  car  at  all  ? 

A.     No,  sir. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Recross-Examination 
By  Mr.  Miller: 

Q.  Did  you  stop  at  Gatfney  and  Cushman  that 
night?  A.     I  didn't  understand  you. 

Q.  Did  you  stop  at  Gaffney  and  Cushman  that 
night?  A.     Yes,  sir. 

Q.  You  state  that  Myrtle  Cathey  was  sitting 
directly  behind  you,  she  was  sitting  on  the  left-hand 
side  of  the  cab?  A.    Yes,  sir. 

Q.  You  slid  her  over  in  the  seat  yourself,  you 
know  where  she  was  sitting? 

A.     I  helped  slide  her  over,  yes,  sir. 

Q.     And  she  was  sitting  directly  ])ehind  you  in 
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the  cab?  [215]  A.     Yes,  sir. 

Q.  And  you  saw  her  when  she,  when  she  opened 
the  door  to  get  out,  you  saw  that  her  nose  was 
bleeding?  A.    Yes,  sir. 

Q.  And  you  state  that  you  saw  blood  on  the 
seat  of  the  car  ? 

A.    Yes,  sir,  there  was  blood  on  the  seat. 

Q.  Did  you  state  in  direct  examination  yester- 
day that  the  usual  time  of  driving  between  the 
Players  Club  and  the  Alibi  Club  was  five  minutes? 

A.     I  said  approximately  five  minutes,  yes,  sir. 

Mr.  Miller :     I  think  that  is  all. 

Mr.  Stevens:     Thank  you,  Mr.  Jennings. 

(Witness  excused.) 

VICTOR  HART 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens : 

Q.    Would  you  state  your  name  for  us,  please  ? 

A.     Victor  Hart. 

Q.     And  what  is  your  occupation,  sir  ? 

A.     I  own  the  Pioneer-Radio  Cab. 

Q.     Where  is  that  business  located? 

A.     In  the  Northward  Building,  Fairbanks.  [216] 

Q.  Do  you  operate  a  cab  service  here  in  Fair- 
banks? A.     That's  right. 

Q.  Does,  do  you  know  the  gentleman  that  pre- 
ceded you,  Mr.  Jennings  ?  A.     I  do. 

Q.     How  do  you  know  him? 
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A.     He  is  employed  by  me  as  a  cab  driver. 
The  Clerk:     Govermnent 's  Identification  No.  13. 

(Taxi  record  of  trip  was  marked   Govern- 
ment's Identification  No.  13.) 

Q.  (By  Mr.  Stevens) :  Now,  in  the  conrse  of 
operating  your  cab  business,  do  you  keep  records? 

A.  Yes,  we  keep  records  for  about  ninety  days  as 
required  by  the  police  department. 

Q.     Do  you  keep  any  record  of  individual  trips? 

A.     Yes,  we  do. 

Q.     How  are  those  records  kept? 

A.  We  mke  up  trip  tickets  for  each  individual 
trip.  Then  we  keep  them,  at  the  end  of  the  day  we 
tape  them  together,  keep  them  for  a  period  of  ninety 
days, 

Q.  And  by  what  procedure  do  you  get  that  infor- 
mation from  each  cab  ? 

A.  Well,  the  driver's  destination  and  location  or 
place  of  pickup  is  called  in  over  the  radio  and  the 
dispatcher  [217]  in  turn  writes  it  on  the  trip  ticket. 

Q.     This  is  your  business,  is  it,  Mr.  Hart? 

A.     You  mean  my  business  writing  up  the  tickets  ? 

Q.     No,  the  cab  business  itself? 

A.     That's  right. 

Q.  Are  these  records  kept  under  your  supervi- 
sion and  control  at  your  request? 

A.     They  are. 

Q.  That  is  the  normal  course  of  your  business  to 
keep  these  records  of  each  individual  trip? 

A.     That's  right. 
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Q.     Now,  do  you  know  Officer  Goodf ellow  ? 

A.     Yes,  I  do. 

Q.  Territorial  Police.  Has,  have  you  ever  con- 
ducted a  search  into  these  business  records  of  yours 
accompanied  by  Mr.  Goodfellow? 

A.     Yes,  I  did. 

Q.  And  do  you  remember  the,  or  were  you  look- 
ing for  any  record  pertaining  to  an  individual  cab? 

A.  Yes,  I  was.  Not  an  individual  cab  necessarily, 
but  an  individual  trip. 

Q.     Do  you  remember  what  trip  that  was? 

A.  That  was  a  trip  that  was  supposed  to  have 
been  picked  up  at  the  Players  Club  and  went  to  the 
Alibi  or  that  vicinity. 

Q.  This  is  Government's  Identification  13.  First, 
could  [218]  you  tell  us  the  slip  that  is  in  that  en- 
velope, is  it  a  part  of  your  business  records? 

A.     It  is.   It  appears  to  be  the  same,  yes. 

Q.     Do  you,  have  you  placed  any  mark  on  that? 

A.     I  signed  the  back  and  dated  it  February  25th. 

Q.     Is  that  the  date  that  you  signed  it? 

A.  As  far  as  I  know  it  is,  yes.  It  is  my  writing 
and  I  dated  it. 

Q.  I  mean  you  dated  it  the  same  day  that  you 
signed  it?  A.     Yes,  that's  right. 

Q.  Is  that  the  date  that  you  made  the  search 
tlii'ough  j^our  records  ?  A.    Yes. 

Q.  And  is  that  a  record  that  was  kept  in  the 
normal  course  of  your  business? 

A.     That's  right. 
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Q.     Does  that  pertain  to  any  particular  cab? 

A.  Yes,  the  cab  number  is  designated  on  the  up- 
per left-hand  corner  of  the  ticket. 

Q.  Without  telling  us  what  the  precise  notation 
on  there  is,  could  you  tell  us  what  the  other  notations 
indicate  % 

A.  The  other  notations  on  the  ticket.  There  is  a 
time  there  and  a  destination. 

Q.  And  when  you  were  with  Mr.  Goodfellow 
making  the  search  of  your  records,  did  you  search 
pertaining  to  any  [219]  particular  day  ? 

A.  Yes,  we  had  a  specific  date  that  we  were  look- 
ing for. 

Q.     Do  you  recall  the  date  at  this  time  % 

A.     No,  I  don't. 

Q.  Was  Mr.  Jennmgs  in  your  employ  in  January 
of  1955?  A.    Yes,  he  was. 

Q.  Mr.  Goodfellow  make  a  notation  on  the  ticket 
also  at  the  time  he  found  it  % 

A.  Yes,  he,  looks  like  it  is  dated  beneath  it  and 
he  did  it,  I  guess  the  same  time. 

Mr.  Stevens:  Thank  you  very  much.  Your  wit- 
ness, Mr.  Miller. 

Mr.  Miller:     We  have  no  questions. 

The  Clerk:     I  guess  that  is  all. 

The  Court:  Just  one  question,  please,  Mr.  Hart. 
Does  this  identification  relate  to  a  certain  trip  made 
by  your  cab  20  from  the  Players  Club  to  the  Alilu 
Chib  on  a  certain  date? 

Mr.    Hart:     It    doesn't    necessarily    specify    tlie 
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Players  Club,  ,your  Honor,  the  Twenty-third  and 

Cushman  is  the  destination. 

The  Court:  Is  the  date  shown  on  that  Identi- 
fication, the  date  of  the  trip  ? 

Mr.  Hart:  No,  sir,  but  the  tickets  are  kept  in  a 
file  with  each  date,  for  instance,  on  the  first  of 
January  [220]  something  like  that,  the  tickets  are 
all  kept  together.  We  can  go  to  them  at  any  date 
and  pick  those  out.  This  ticket  came  from  the 
tickets  in  the  date  that  we  were  looking  for. 

The  Court:     Very  well.    Thank  you. 

(Witness  excused.) 

JAMES  J.  MURRAY 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens : 

Q.     Will  you  tell  us  your  name,  please? 

A.    James  J.  Murray. 

Mr.  Taylor :     What  is  the  name  ? 

Mr.  Murray :     James  Murray. 

Q.  (By  Mr.  Stevens)  :  Where  do  you  live,  Mr. 
Murray  ? 

A.     300  Slater  Drive,  Island  Homes. 

Q.     What  is  your  occupation? 

A.     Bartender. 

Q.  Are  you  acquainted  with  the  establishment 
l^nown  as  the  Players  Club  here  in  Fairbanks? 
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A.     Yes,  I  am. 

Q.  Calling  your  attention  to  approximately  the 
22nd  of  January,  do  you  recall  whether  or  not  you 
were  there  ? 

A.     Yes,  I  was  there  on  that  night.  [221] 

Q.     What  time  were  you  there  % 

A.  Well,  I,  I  am  not  positive  of  the  time.  I  was 
there  after  I  finished  a  shift.  I  stopped  in  with  some 
friends  and  I  imagine  it  was  three  to  tour  o'clock 
in  the  morning. 

Q.     Was  there  anyone  there  that  you  knew? 

A.  Well,  there  w^as  quite  a  few  people  that  I  am 
acquainted  with  casually. 

Q.  Are  you  acquainted  with  a  young  woman 
named  Pat  Cathey? 

A.  I  knew  the  girl  by  sight.  I  didn't  know  her 
personally. 

Q.     Did  you  see  her  that  evening? 

A.     I  saw  her  sitting  at  the  bar,  yes. 

Q.     Did  you  notice  who  she  was  sitting  with? 

A.  I  did  notice  that,  well,  I  was  very  close  to 
where  she  was  sitting  and  I  was,  there  was  two 
soldiers  or  air  force  men  sitting  next  to  her. 

Q.  Would  you  tell  us  if  you  noticed  anything  out 
of  the  ordinary  occur  at  the  Pla.yers  Club  that 
evening  ? 

A.  Well,  it  was,  I  would  say  a  half  an  hour,  an 
hour  after  I,  oh,  a  good  hour  or  over  after  I  arrived 
at  the  Club  I  was  with  several  friends.  We  were 
standing  by  the  piano  talking  when,  we  were  rather 
crowded  there  in  a  corner. 
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Mr.  Miller :  Just  a  moment,  if  the  Court  please,  I 
will  object  to  any  narrative  statement  on  this.  I  think 
the  District  Attorney  can  bring  these  out  by  direct 
questions. 

The  Court:  Well,  he  asked  him  if  he  saw  any- 
thing [222]  unusual  take  place  that  night.  I  suppose 
technically  the  answer  would  be  yes  or  not,  but  he 
may  proceed. 

Q.  (By  Mr.  Stevens) :  What  occurred  follow- 
ing that  that  you  just  described? 

A.  Well,  the,  like  I  say,  there  was  quite  a  bit  of 
noise  at  the  time  and  I  was  with  a  crowd  of  people. 
We  were  standing  near  the  piano.  Our  view  of  the 
entire  bar  was  obscured.  There  was  a  disturbance, 
the  door  flew^  open,  there  was  a  scuffle  at  the  bar  and, 
well,  everybody  was  craning  their  necks  to  see  what 
was  happening  and  this  young  lady,  Pat,  was  taken 
from  the  club  by  a  man  and  I  don't  know.  I  don't 
like  I  say,  I  didn't  get  too  good  a  look  at  the  person 
from  the  position  I  w^as  in. 

Q.  Did  you  see  how  she  was  taken  from  the 
club? 

A.  Well,  she  was  taken  through  the  door  and 
that  is  all  I  know.  She  was  on  the  floor  and  she  was 
being  assisted  or  pulled  tow^ard  the  door. 

Q.  What  was  the  lighting  condition  in  there  at 
that  time? 

A.  Well,  it  is  never  brightly  lighted  in  there 
and  like  I  say,  between  the  crowd  and  the  smoke 
it  wasn't  too  good. 
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Q.     Do  you  know  George  Haretos'? 

A.     Yes. 

Q.     Was  he  there?  A.     Yes. 

Q.  Did  you  see  how  the  young  lady  got  to  the 
floor?  [223] 

A.  No,  I  didn't  see  that  happen.  Like  I  say,  I 
was  standing  in  the  corner  with  George  Haretos 
and  Peterson  and  we  were  all  standing  there 
grouped  around  listening  to  Buz  play  the  piano  and 
there  was  quite  a  few  people  on  that  end  of  the  bar 
and  I  do  know  that  I  heard  the  commotion.  When  I 
turned  around  I  was  either  behind,  right  behind 
Pete  or  George  Haretos  and  I  saw  the  young  lady 
on  the  floor  and  as  I  say  I  don't  know  whether  she 
was  pushed  or  fell  or  what. 

Q.  Was  there  an3^one  with  her  when  you  looked 
at  her  % 

A.  There  was  a  man  with  her.  You  mean  when 
she  was  on  the  floor? 

Q.    Yes. 

A.  Well,  there  was  a  man  bending  over  her  or 
near  her  at  that  time,  yes. 

Q.  Did  you  see  what  Mr.  Haretos  did  at  that 
time  ? 

A.  Well,  Mr.  Haretos  made  as  if  to,  as  if  he  were 
going  to  atteiiipt  to  stop  or  intervene,  but  he  was 
delayed  just  for  a  moment,  he  paused  and  by  that 
time  the  commotion  was  over  and  the  people  had 
left  and  the  place  resumed  its  normal  business. 

Q.     Would  you  tell  us  how  many,  a])out  how  many 
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seats  are  there  around  the  bar  or  were  there  at  that 

time?  A.     How  many  people  were  seated? 

Q.     No,  how  many  places  to  be  seated? 

A.  I  just  have  to  guess.  As  nearly  as  I  know,  I 
would  say  fifteen,  sixteen.  [224] 

Q.  How  many  people  were  at  the  bar  or  in  the 
bar  at  that  time  ? 

A.  I  would  guess  if  I  remember  correctly,  or,  it 
is  a  little  late  now,  but  I  would  say  twenty,  twenty- 
five,  between  twenty  and  twent3^-five  people. 

Mr.  Stevens:  Thank  you  very  much.  Your  wit- 
ness, Mr.  Taylor. 

Cross-Examination 
By  Mr.  Miller: 

Q.  Mr.  Murray,  what  time  did  you  say  you  ar- 
rived at  the  Players  Club? 

A.  Well,  as  I  said,  the  time  is  vague  but  it  was 
anywhere  between  two  and  four,  possibly  a  little 
later  in  the  morning.  I  am  not  ceii:ain  of  that  time. 

Q.     Did  you  go  there  with  Mr.  Haretos? 

A.     No,  I  met  Mr.  Haretos  in  the  place. 

Q.  Upon  arrival  there,  did  you  and  Mr.  Haretos 
get  together  right  away  or  were  you  there  quite 

awhile  before  the  two  of  you 

A.  As  nearly  as  I  remember,  I  believe  we  got 
together  very  shortly  after  I  arrived  because  I  was 
alone  and  I  began  to  speak  to  George.  He  is  a 
friend  of  mine  and  we  had  a  drink  together  and 
walked  over  to  the  other  side  of  the  bar. 
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Q.  Now,  you  say  this  tussle  that  you  saw,  you 
saw  this  woman  on  the  floor,  was  that  at  the  [225] 
bar?  A.     Was  I  at  the  bar? 

Q.  Was  this,  when  the  woman  was  on  the  floor, 
was  that  up  at  the  bar? 

A.  The  woman  was  sitting  at  the  bar,  yes,  and 
the  tussle  occurred  on  the  floor  by  the  bar. 

Q.     Right  by  the  bar?  A.     Yes. 

Q.  And  that  is  when  Mr.  Haretos  attempted  to 
intervene  ? 

A.  I  am  not  certain  yet  whether  he  was  trying 
to  intervene  or  just  trying  to  get  there  out  of  curi- 
osity, but  he  made  an  attempt  to  get  there  and  as  I 
say,  the  position  we  were  standing  in  at  the  bar  was 
rather  crowded.  It  is  narrow  there.  There  is  a  pin- 
ball  machine  and  the  stools  take  up  quite  a  bit  of 
space  and  everyone  was  craving  to  see  what  the 
disturbance  was.  Geoi'ge  was  delayed  long  onougli. 
He  was  ahead  of  me.  He  didn't  get  to  the  middle  of 
the  floor  until  the  persons  had  left  the  bar  and  then 
he  went  outside  and  there  was  no  one  there. 

Q.  The  parties  got  up  and  left,  the  woman  got  u]) 
off  the  floor,  is  that  correct? 

A.  No.  Well,  the  woman  and  the  man,  wlioevor 
he  was,  left  the  bar  at  that  time. 

Q.     Did  you  see  anyone  assist  her  to  her  feet? 

A.     No,  I  didn't. 

Q.  You  state  that  you  had  worked  a  shift  prior 
to  going  out  there?  [226] 

A.     Yes,  I  was  trying  to  think  of  where  I  worked. 
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I  have  been  working  occasional  shifts  since  I  came 
back  from  vacation  Christmas  and  I  am  not  certain 
which  place  I  worked  that  night. 

Q.  But  you  do  recall  definitely  that  you  had 
worked  a  shift,  is  that  correct?  A.     Yes. 

Q.  And  you  recall  if  you  had  had  very  much  to 
drink  ? 

A.  I  had  had  quite  a  few  drinks  when  I  got  off 
the  shift,  yes. 

Q.  But  as  you  recall  now,  your  memory  was 
sound;  you  can  recall  what  happened  very  well? 

A.  Well,  as  I  explained,  I  have  told  exactly  what 
I  saw  that  night  and  I  had  been  drinking.  The  place 
is,  as  Mr.  Stevens  when  he  asked  how  it  was  lighted, 
it  is  poorly  or  dimly  lighted  and  there  was  quite  a 
lot  of  noise  at  the  time.  The  piano  was  going  and 
matter  of  fact,  I  think  we  were  probably  singing  to 
add  to  the  general  confusion  and  so  that  is  all  I  re- 
call of  that. 

Q.  And  the  lady  was  on  the  floor  the  first  time 
you  saw  any  of  the  incident,  is  that  correct? 

A.  As  soon  as  I  heard  a  noise  turned  around,  the 
lady  was  on  the  floor. 

Q.  And  I  believe  you  testified  under  Mr.  Stevens' 
questions  that  she  was  sitting  at  the  bar  with  a 
couple  of  soldiers,  is  [227]  that  right  ? 

A.  She  was  sitting  next  to  either  two  soldiers  or 
two  airmen,  I  just  happened  to  notice  as  we  started 
around  the  bar. 

Q.    A  couple  of  service  men?  A.     Yes. 
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Mr.  Miller:     That's  all.    Thank  you. 
Mr.  Stevens:     Just  a  minute,  Mr.  I^Iurray. 

Redirect  Examination 
By  Mr.  Stevens : 

Q.     Was  that  as  you  went  over  to  the  piano  ? 

A.  Yes,  as  George  and  I  went  to  the  piano.  As  a 
matter  of  fact,  when  I  first  came  in  I  happened  to 
notice  it  because  this  one,  I  am  fairly  certain  they 
were  Air  Force  men,  I  vaguely  remember  the  uni- 
forms were  blue  and  they  seemed  to  be  paying  quite 
a  lot  of  attention  to  her  and  as  a  matter  of  fact  a 
little  noisy  and  you  couldn't  help  but  your  attention 
would  be  drawn  to  them,  naturally,  and  as  George 
and  I  started  around  to  talk  to  Buz,  the  piano 
player,  I  did  notice  she  was  sitting  with  those  two 
fellows. 

Q.  How  long  was  your  back  turned  to  that  scene, 
very  long?  A.     To  the 

Q.  To  the  people  at  the  bar,  you  say  your  back 
was  turned  when  you  were  at  the  piano  ?  [228] 

A.  Oh,  yes,  we  weren't  paying  any  attention  to 
any  of  the  customers.  We  were  with  our  own  group 
standing  there  talking  to  Buz  and  singing. 

Q.  Then  you  don't  know  whether  any  people 
came  in  and  joined  her  at  the  bar? 

A.  No,  after  I  first  noticed  her  sitting  at  the 
bar  with  the  two  GI's  I  didn't  notice  her  any  fur- 
ther. 
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Q.  And  Mr.  Miller  asked  you  if  anyone  assisted 
her  to  her  feet?  A.     No,  I  didn't. 

Q.     How  did  she  get  out  of  the  bar? 

A.  As  nearly  as  I  know  she  did  get  on  her  feet 
and  she  was  either  assisted  or  taken  out  of  the  door. 

Mr.  Stevens:  Thank  you  very  much;  your  wit- 
ness, Mr.  Miller. 

Recross-Examination 
By  Mr.  Miller: 

Q.     Did  she  appear  drunk  to  you,  sir? 

A.  I,  she  had  obviously  been  drinking.  I  couldn't 
say  whether  she  was  drunk  or  not. 

Q.  You  didn't  pay  much  attention  to  her  then 
during  your  stay  there? 

A.  No,  I  just  knew  the  yomig  lady  very  vaguely, 
I  mean  I  knew  her  by  the  name  of  Pat  and  I  had 
seen  her  on  quite  a  few  occasions  and,  but  I  didn't 
know  her  personally  and  I  [229]  noticed  she  was 
drinking  and  she  was  sitting  with  these,  or  near 
these  Air  Force  men,  one  of  the  Air  Force  men  was 
a  little  bit  noisy  and  she  seemed  to,  or  he  was  paying 
quite  a  lot  of  attention  to  her  and  I  don't  think  she 
cared  to  be  annoyed  too  much  by  the  man  and  that  is 
liow  I  happened  to  notice  that  little  incident  when  I 
tirst  went  in. 

Q.  You  say  you  had  seen  her  on  various  oc- 
casions, was  that  at  different  jobs  you  were  work- 
ing? 

A.     No,  because  I  don't  believe  slie  frcqueiitcd 
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any  places  I  had  worked,  but  I  saw  her  on  occasions, 
oh,  at,  for  instance,  the  Mecca  Bar  and  the  Players 
on  different  occasions,  so  I  did  know  who  the  young 
lady  was,  you  see. 

Q.  Did  you  ever  see  her  having  any  trouble  prior 
to  this  time?  A.     No. 

Q.  Did  you  ever  see  her  in  quarrels  or  possibly 
in  fights?  A.     No. 

Q.     Have  you  seen  her  drunk  on  occasions'? 

A.  Well,  as  I  say,  it  is  hard  to  deiine  drunk.  Of 
course,  being  a  bartender  we  have  a  lot  of  people 
that  drink,  hold  their  liquor  well  and  some  that 
show  it  more  than  others,  but  on  occasions  I  have 
seen  her  drinking.   I  would  say  that. 

Q.  Would  you  consider  a  customer  drunk  if  they 
fell  off  the  stool?  [230] 

Mr.  Stevens:  I  object  to  that.  There  is  no  evi- 
dence here  that  this  young  lady  fell  oft*  the  stool. 

The  Court:     Sustained. 

Mr.  Miller:     That's  all. 

Mr.  Stevens :     Thank  you. 

(Witness  excused.) 

Mr.  Stevens:  May  we  have  the  recess  at  this 
time,  your  Honor. 

The  Court:  It  is  just  about  eleven  o'clock,  so 
members  of  the  jury,  again  I  admonish  you  not  to 
discuss  the  subject  matter  of  this  trial  with  anyone; 
do  not  permit  anyone  to  discuss  it  with  you ;  and  do 
not  listen  to  any  conversation  concerninQ-  the  sub- 
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ject  of  the  trial;  and  do  not  form  or  express  any 
opinion  until  the  case  is  finally  submittted  to  you. 
The  Court  will  recess  for  ten  minutes. 

The  Clerk :     Court  is  at  recess  for  ten  minutes. 

(Thereupon,  at  11:00  a.m.,  the  Court  took  a 
recess  until  11:10  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk:     Court  has  reconvened. 

The  Court:  Let  the  record  once  more  show  the 
presence  of  the  defendant,  counsel.  Parties  wish  to 
have  the  jury  polled. 

Mr.  Taylor:  No,  we  will  stipulate  they  are  all 
present,  your  Honor.  [231] 

Mr.  Stevens:     We  will  so  stipulate. 

The  Court:     Very  well. 

Mr.  Stevens:     Call  Mr.  Frank  Meyers. 

FRANK  MEYERS 
a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     State  your  name,  please? 

A.     Frank  Meyers. 

Q.  If  you  will  hold  that  about  two  inches  from 
your  mouth,  Mr.  Meyers,  it  will  work  just  ri^ht. 
Now,  where  do  you  live,  please"? 

A.     Twenty-sixth  and  Cushman. 

Q.     Would  you  try  to  speak  slowly  for  us,  please, 
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Mr.  Meyers,  so  we  can  understand  you.   Why  don't 

you  try  it  without  the  mike,  try  talking  real  loud. 

A.    Well,  I  have  such  a  cold. 

Q.     Oh,  I'm  sorry.  You  will  have  to  use  it  then, 
please.   What  is  your  work,  Mr.  Meyers'? 

A.     Iceman. 

Q.     Do  you  know  Mr.  Urban  ?  A.     Yes. 

Q.     And  do  you  know  what  his  business  is? 

A.     Yes.  [232] 

Q.     Where  is  it  located? 

A.     Twenty-third  and  Cushman. 

Q.     And  what  is  the  name  of  that  business? 

A.    Alibi  Club. 

Q.     Now,  did  you  know  Myrtle  Cathey? 

A.    Yes. 

Q.     Did  you  ever  go  to  the  club  when  you  weren't 
on  business  ?  A.     Yes. 

Q.     When  is  the  last  time  that  you  went  there 
that  you  remember? 

A.     Oh,  shortly  after  New  Years. 

Q.     Of  this  year,  1955  ?  A.     Yes. 

Q.    Who  was  there  at  that  time  ? 

A.     Mr.  Urban  and  Myrtle. 

Q.     What  time  was  that  ? 

A.     Oh,  about  nine  o'clock. 

Q.     In  the  evening  or  in  the  morning? 

A.     Evening. 

Q.     Was  there  anyone  else  there  at  that  time? 

A.     One  other  man. 

Q.     What  did  you  do  there? 
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A.     I  sat  at  the  bar  and  bought  a  drink. 

Q.    Where  was  Myrtle   Cathey?   [233] 

A.     She  was  at  the  bar. 

Q.     Where  was  Mr.  Urban  at  that  time? 

A.  Well,  at  that  time  he  was  out  somewheres. 
I  don't  know  where. 

Q.     Did  he  come  into  the  bar  at  all? 

A.    Yes. 

Q.     Where  were  you  when  he  came  in? 

A.     Sitting  at  the  bar  with  Myrtle. 

Q.  Did  you  see  what  Mr.  Urban  did  when  he 
came  in? 

A.     He  sat  down  aside  of  Mj^rtle  at  the  bar. 

Mr.  Taylor:  Just  a  moment.  I  am  going  to  ob- 
ject, your  Honor,  until  a  time  is  laid  for  these  oc- 
currences. I  don't  think  this  witness  has  testified  to 
any  time. 

The  Court :  The  time  is  shortl}^  after  New  Years, 
as  the  Couii:  understands  it. 

Mr.  Taylor:  Well,  your  Honor,  we  object  to  any 
testimony  as  to  shortly  after  New  Years  as  it  would 
certainly  not  be  material  or  relevant  to  the  matters 
at  issue  here  unless  it  was  on  January  the  22nd.  I 
think  any  occurrence. 

The  Court :  There  is  no  doubt  it  is  difficult  to  de- 
termine the  relevancj^  at  this  time.  Does  the  govern- 
ment wish  to  approach  the  bench. 

Mr.  Stevens :     Yes,  your  Honor. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  [234]  jury)  : 
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3.rr.  Stevens :  I  don 't  want  you  to  weigh  the  U\w  ])y 
the  size  of  the  books,  your  Honor.  This  offer  of 
proof  is  proof  of  a  former  assault  upon  the  deceased 
by  the  accused  shortly  before  the  assault  alleged  in 
the  indictment,  and  we  believe  that  such  matters  are 
admissible  not  only  to  show  his  intent  but  also  to 
show,  but  also  would  be  relevant  to  establish  the 
cause  of  death  in  this  case.  We  have  some  specific 
citations  for  the  Court. 

The  Court:  That  is  bearing  on  intent  and  cause 
of  death,  is  that  right? 

Mr.  Stevens:     Yes,  sir. 

Mr.  Taylor:  If  the  Court  please,  we  certainly 
don't  think,  we  take  issue  with  that  statement  be- 
cause we  can  see  no  relevancy  as  to  something  that 
happened  at  an  indefinite  date  after  New  Years, 
that  is  not  connected  with  the  case  at  issue.  I  don't 
see.  it  would  just  be  prejudicial.  It  wouldn't  show 
any  intent  in  case  there  was  an  assault,  would  it 
show  intent  of  committing  a  murder  at  a  future 
date?  It  would  seem  to  me  it  would  be  highly  preju- 
dicial, your  Honor,  and  I  can't  see  where  there  would 
be  anything  to  go  to  prove  any  of  the  material  issues 
of  this  indictment. 

The  Court:  Well,  it  is  a  highly  important  ques- 
tion that  hasn't  been  contemplated  by  the  [235] 
Court. 

Mr.  Stevens:  I  would  be  pleased  to  give 
these 

The  Court:     It  is  so  important  that  I  don't  wi^'h 
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to  rule  on  it  at  this  time  and  I  am  just  debating 
because  of  the  hour.  It  is,  it  is  now  11 :15.  I  am 
just  debating  whether  I  will  let  the  jury  go  until 
two  o'clock  and  look  into  this.  Mr.  Stevens,  at  this 
time  maybe  it  isn't  fair  to  ask  you,  but  do  you  have 
in  mind  bringing  in  other  witnesses  other  than  the 
gentleman  on  the  stand  to  testify  as  to  specific  acts 
of  cruelty  on  the  part  of  the  defendant  not  involving 
the  victim? 

Mr.  Stevens:  No,  your  Honor,  we  believe  that 
would  be  a  matter  of  rebuttal  only.  The  only  proof 
that  we  would  offer  on  direct  examination  is  proof 
of  prior  assaults  upon  the  deceased  because  we  be- 
lieve the  cases  are  unanimous  in  that,  but  as  to 
third  persons  we  have  no  intention  to  offer  such 
evidence. 

The  Court:  As  I  say,  I  think  this  is  important 
enough  that  I  want  to  take  some  time  with  it.  I 
want  to  be  as  certain  as  I  can  be  that  I  am  right. 

Mr.  Stevens:  We  have  two  other  matters,  your 
Honor,  which  should  properly  be  the  subject  of  an 
offer  of  proof  in  this  connection  if  the  Court 
wishes  to  take  time  to  consider  this  perhaps  it 
would  be  Avise  to  consider  all  three. 

The  Court :     Yes.  [236] 

^Lr.  Stevens:  The  government  would  offer  to 
show  that  shortly  after  this  assault  on  the  22nd, 
some  time  during  the  week  beginning  the  following 
Monday,  Mr.  I^rban  delivered  to  the  New  Method 
Cleaners  a  series  of  wearing  apparel  including  Miss 
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Cathey's  clothing  that  she  had  on  the  evening 
of  the  22n(i  and  we  would  offer  to  show  by  the 
cleaners  that  blood  stains  were  removed  from  her 
clothing  at  that  time.  We  also  have  a  third  offer 
of  proof  concerning  the  pictures  which  have  been 
identified  by  Mr.  Douthit,  through  the  Territorial 
Police  Officers  who  were  present  at  the  time  Mr. 
Urban  was  arrested  on  the  26th  of  February,  at 
which  time  in  an  examination  of  the  room  in  which 
Miss  Cathey  was  attended  by  the  Doctor  on  two  oc- 
casions blood  stains  were  found  on  two  walls  and 
in  the  drawer  of  one  dresser  and  also  that  the 
window  of  the  door  to  that  room  was  freshly  painted. 
We  believe  that  those  two  items  are  relevant  even 
though  the  time  is  remote  because  we  had  no  access 
to  that  room  prior  to  that  date. 

The  Court:  How  was  access  obtained  on  that 
date  at  the  time  pictures  were  taken? 

Mr.  Stevens:  We  had  a  warrant  for  his  arrest 
and  he  was  arrested  in  the  club. 

The  Court:     Was  that  the  date  of  the  arrest? 

Mr.  Stevens:     Yes,  sir. 

The  Court:  In  other  words,  incident  to  the 
arrest  you  contend?  [237] 

Mr.  Stevens :  Incident  to  the  arrest  they  obtained 
the  pictures,  and  we  have  the  samples  of  blood.  We 
have  also  a  right  under  the  Territorial  statutes  to 
search  a  building.  The  question  of  seizure  would  be 
another  matter. 

Mr.  Taylor:     We  don't  go  along  with  that,  vour 
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Honor.  If  he  is  arrested  away  from  the  place  it  must 
take  a  search  warrant  to  arrest  his  place  of  resi- 
dence. 

The  Conrt:     He  was  arrested  in  the  place? 

Mr.  Taylor:  No,  in  the  building.  He  was  sitting 
at  the  bar  stool. 

Mr.  Stevens:  The  Statute  of  Alaska  is  specific, 
myself,  the  Marshals,  the  Territorial  Police  have 
the  right  at  all  times,  a  business  selling  liquor  is  open 
to  inspect  that  building  and  any  room  which  you 
can  enter  from  the  bar  without  going  outside  and 
that  was  the  situation  in  this  case.  We  inspected 
the  whole  building. 

Mr.  Taylor:  This  was  no  violation  of  the  liquor 
law,  your  Honor.  That  is  only  the  liquor  law. 

The  Court:  Gentlemen,  you  all  agree  these  are 
some  important  questions  and  the  Court  wishes  to 
take  a  little  time  with  them  and  I,  unless  you  have 
some  valid  objection  I  will  excuse  the  jury  to  re- 
port at  two  o'clock. 

Mr.  Stevens:  Very  well.  We  think  that  the 
Court  should  take  time.   [238] 

The  Court :     I  want  your  authorities,  Mr.  Stevens. 

Mr.  Stevens :  We  have  authorities  for  this  prop- 
osition and  also  for  the  bloodstains,  your  Honor. 

Mr.  Taylor:  If  the  Court  please,  we  are  going 
to  object  to  any  pictures  because  the  door,  the 
freshly  painted  door  they  claim,  is  still  there.  It 
can  be  ] wrought  in  here  and  I  think  it  would  be  better 
to  have  that  and  the  picture  because  the  door  was 
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painted,  a  year  ago  and  the  paint  has  never  dried 
on  it,  the  paint  is  just  as  wet  now  as  it  was  when  it 
was  put  on. 

Mr.  Stevens:  I  believe  that  would  be  a  matter 
of  the  defense  to  go  to  the  weight  of  the  evidence. 

Mr.  Miller :     We  don 't  have  to  prove  anything. 

The  Court:  Is  there  anything  further  you  want 
for  the  record  before  I  excuse  the  jury  until  two 
o'clock. 

Mr.  Miller:  Except  that  we  are  going  to  object 
to  these  proofs  that  he  has  to  offer. 

The  Court:     Oh,  yes,  I  understand  that. 

Mr.  Stevens:  Perhaps  I  could  read  you  these 
citations  after  the  jury  is  excused. 

The  Court:     Very  well. 

.Mr.  Miller:  Another  thing,  if  the  Court  please, 
we  ask,  too,  that  we  be  permitted  an  opportunity 
to  do  some  research  on  this  ourselves. 

The  Court :  Yes,  but  I  will  need  the  authorities, 
of  [239]  course,  before  two  o'clock. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury:) 

The  Court:  Members  of  the  jury,  some  matters 
have  come  up  that  do  not  concern  you  at  the  present 
at  least,  and  it  being  now  11:25,  the  Court  is  going 
to  excuse  you  until  two  o'clock,  but  again  I  admonish 
you  that  it  is  your  duty  not  to  discuss  the  subject 
of  this  trial  with  any  person;  do  not  permit  any 
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person  to  discuss  it  with  you;  do  not  listen  to  any 
conversation  concerning  the  subject  of  the  trial; 
and  do  not  form  or  express  any  opinion  until  the 
case  is  finally  submitted  to  you.  And  you  are  ex- 
cused until  two  o'clock. 

(Thereupon,  the  jury  withdrew  and  the  fol- 
lowing proceedings  were  had  out  of  the  presence 
and  hearing  of  the  jury:) 

Mr.  Taylor:  If  the  Court  please,  I  think  pos- 
sibly in  view  of  the  fact  that  we  would  desire  to 
submit  some  authorities,  that  the  reading  of  these 
cases  could  go  over  until  after  we  convene  this 
afternoon.  We  have  no  rebuttal  at  the  present  time. 

The  Court:  The  Court,  of  course,  would  like  to 
make  use  of  the  time  between  now  and  two  o'clock. 
Otherwise,  I  would  be  obliged  to  send  the  jury  out 
again  and  I  want  to  rule  on  these  matters  at  two 
o'clock  so,  therefore,  I  want  [240]  citations  from 
both  the  government  and  the  defense  as  soon  as 
possible. 

Mr.  Taylor:  Well,  if  we  stay  here  while  those 
are  read,  your  Honor,  it  shortens  our  time  to  look 
up  the  case.  If  Mr.  Stevens  gives  the  citations  and 
let  us  go  on  about  our  business. 

The  Court:  This  is  not  an  argument.  It  is 
merely  giving  citations  and  I  presume  you  want 
to  take  them  down,  too.  So  I  would  like  to  have  the 
citations  of  both  the  government  and  the  defense, 
if  any  you  have. 

Mr.  Stevens:     In  regard  to  the  previous  assault, 
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j^our  Honor,  we  would  cite  the  case  of  People  v. 
Palassou,  at  111  Pacific  Reporter,  Page  109.  That 
is  the  first  volume,  111  Pacific  Reporter.  We  would 
also  cite  the  case  of  State  v.  Ties,  17  Pacific  2nd, 
Page  798.  That  is  an  Oregon  case,  .your  Honor. 
The  Court:     It  is  on  the  same  point? 
Mr.  Stevens :     Yes,  your  Honor,  it  is  on  the  same 
point,  the  specific  beating  in  that  case  was  brought 
about  at  the  instance  of  the  defendant  rather  than 
by  the  defendant,  but  the  Court  discusses  the  past 
actions  of  the  accused. 
The  Court :     Very  well. 

Mr.  Taylor :     Would  you  give  us  that  volume  and 
page  number? 

Mr.  Stevens :     17  Pacific  2nd  at  Page  798. 
The  Court:     Very  well.  [241] 
Mr.   Stevens:     In  the   case   of   Kelly   v.   United 
States,   177   Federal   2nd,   at   Page   280,  this   is   a 
Ninth  Circuit  case  and  we  would  point  out  to  the 
Court  that  the  evidence  was  elicited  by  the  govern- 
ment on  cross-examination  of  the  accused  in  that 
ease.  As  to  the  matter  of  the  blood  stains,  we  have 
two  separate  offers  of  proof  in  that,  your  Honor. 
We  believe  that  they  should  be  considered  sepa- 
rately. 

The  first  pertains  to  the  evidence  of  the  blood 
stains  in  the  clothing  of  Myrtle  Cathey  and  we  admit 
that  there  is  only  a  very  slight  trace  of  those  stains 
at  this  time.  We  have  the  testimony  of  the  cleaners 
who  removed  the  stains.  It  is  the  relevancy  of  blood 
stains  in  general.  We  cite  the   Court  the  case  of 
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Wilson  V.  United  States,  the  Supreme  Court  case, 
Volume  162,  United  States  Reports,  and  sioecifically 
the  discussion  appears  on  Page  620,  your  Honor, 
and  thereafter.  On  the  same  point,  blood  stains 
generally,  the  case  of  State  v.  Shawley,  47  South- 
western Reporter,  the  Second  Series  at  Page  74. 

The  Court:     Very  well. 

Mr.  Stevens:  And  the  specific  discussion,  it  is 
quite  a  long  case,  pertains  to  demonstrative  evidence 
of  blood  stains  on  Page  84  of  that  volume.  The  case 
of  State  V.  Martin  found  in  25,  I  believe  it  is, 
A^olume  25,  of  the  Southwestern  Reporter,  the 
original  series,  it  is  a  decision  of  the  Supreme  Court 
of  the  State  of  Virginia  at  Page  113.  [242]  It  is 
State  V.  Martin,  your  Honor,  pertains  to,  on  Page 
116  blood  stains  on  the  floor  in  the  vicinity  of  where 
the  deceased  was  found.  Also  have  the  case  of  People  v. 
Johnson  and  that  pertains  to  the  existence  of  blood 
stains  in  the  clothing  of  the  deceased  as  well  as  the 
clothing  of  the  accused,  as  I  recall  it,  particularly 
the  clothing  of  the  accused.  That  is  35  Northeastern 
Reporter  at  Page  604.  That  is  a  case  in  the  highest 
Court  of  the  State  of  New  York,  Court  of  Aj^peals. 
We  have  one  other  that  I  failed  to  bring  in,  it  is 
a  case  involving  a  decision  of  the  District  of  Colum- 
bia Court  of  Appeals.  I  will  furnish  it  to  the  Court 
and  counsel.  I  am  sorry,  I  do  not  have  it  here. 

The  Court:  You  have  something  on  the  photos, 
pictures  ? 

Mr.  Stevens:  We  had  a  long  list  of  cases  in  re- 
gard to  photographs  in  general,  but  none  in  regaixl 
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to  the  photographs  of  these  blood  stains,  your 
Honor.  I  believe  that  the  case  that  I  have  in  mind, 
though,  the  District  of  Columbia  in  that  case  there 
were  photographs  taken  of  the  blood  stains  under 
a  park  bench  and  were  admissible.  I  will  get  that 
case,  your  Honor.  That  is  the  only  case  I  know 
of  on  that  point. 

The  Court:  I  want  to  have  this  matter  decided 
by  two  o'clock,  but  if  counsel  feel  it  might  be  ad- 
visable I  would  like  to  have  the  authorities  sub- 
mitted as  soon  as  possible  and  we  might  have  a 
discussion  at  1:30,  but  perhaps  that  won't  be  [243] 
necessary  if  counsel  can  get  the  authorities  to  me 
and,  of  course,  I  will  look  at  authorities  other  than 
those  cited. 

Mr.  Stevens:  We  do  have  another  line  of  testi- 
mony we  could  go  into  for  the  balance  of  the  day 
if  the  Court  wishes  to  take  the  full  day  on  the 
matter.  We  could  go  into  this  other  line  and  re- 
sume the  line  of  testimony  offered  here  beginning 
with  Mr.  Meyers  tomorrow  morning. 

The  Court:  Would  it  at  all  prejudice  the  gov- 
ernment's case  to  proceed  with  the  other  line  of 
proof?  It  is  certainly  important  that  it  be  prop- 
erly decided. 

Mr.  Stevens:  Well,  I  will  put  it  this  way,  should 
the  Court  be  unable  to  decide  these  jDoints  by  two 
o'clock,  we  would  then  consider  whether  we  could  go 
into  that,  but  we  wouldn't  waiit  to  decide  it  at  tliis 
time. 

The  Court:     Verv  well.  If  there  is  nothing  fur- 
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ther  the  Court  will  recess  until  two  o'clock. 

The  Clerk :     Court  is  recessed  until  two  o  'clock. 

(Thereupon,  at  11 :40  a.m.,  a  recess  was  taken 
until  2 :00  p.m.) 

Afternoon  Session 

(The  trial  of  this  cause  was  resumed  at  2:00 
p.m.,  pursuant  to  the  noon  recess.) 

The  Clerk:     Court  is  reconvened. 

The  Court :  Let  the  record  show  the  presence  of 
the  defendant  and  his  counsel,  and  the  government 
attorneys.  [214] 

The  Court  has  decided  to  admit  testimony  that  on 
an  occasion  during  the  month  of  January,  1955, 
and  prior  to  the  22nd  day  of  January,  1955,  the  de- 
fendant assaulted  Myrtle  Cathey.  And  I  cite  Section 
363  of  the  Wigmore  on  Evidence  and  Section  353 
of  Wharton's  Criminal  Evidence.  Both  state  that 
such  evidence  is  admissible.  Also,  the  cases  of  State 
V.  Rediger,  a  Mimiesota  case  found  in  8  North- 
western 2nd,  Page  627  and  State  v.  Justice,  an 
Oregon  case,  71  Pacific  2nd,  799  which  expressly 
hold  that  such  testimony  is  admissible  and  in  rul- 
ing I  am  not  unmindful  of  the  citations  given  to  me 
1)y  the  defendant,  Keefer  v.  State  found  in  154 
Northwestern,  Page  870. 

The  Court  has  not  fully  determined  the  other 
matters  presented  in  the  offer. 

y.r.    Tnvl<^r:     Tf    the    Court    please,    would    the 


United  States  of  America  247 

Court  under  appropriate  instruction  in  this  case 
show  that  the  purpose  of  that  is  only  for  the  pur- 
pose to  i^rove  intent.  I  believe  the  cases  hold  that, 
and  that  the  details  of  it  cannot  be  gone  into. 
Wharton  on  Evidence. 

The  Court:  Well,  the  Minnesota  case  says  that 
such  evidence  is  admissible  to  show  a  course  of  con- 
duct and  a  mental  attitude  of  the  defendant  toward 
in  this  case  his  wife,  and  to  show  malice,  but  I 
think  the  government  has  asked  that  such  evidence 
be  admitted  as  bearing  on  intent  and  cause  of 
death.  [245] 

Mr.  Stevens:  There  was  one  case  that  we  cited, 
your  Honor,  which  stated  that  the  evidence  of  prior 
acts  is  limited  to  the  same  person  of  the  deceased, 
would  l^e  relevant  to  show  cause  of  death,  but  I  l)e- 
lieve  that  an  instruction  showing  that  the  evidence 
is  admitted  for  the  purpose  of  demonstrating  the 
state  of  mind  of  the  defendant  would  necessarily  in- 
clude intent  and  malice  as  I  interpret  it,  it  would 
be  sufficient  for  the  government  and  would  assure 
us  that  there  would  be  no 

The  Court:  For  the  purpose  of  demonstrating  a 
state  of  mind  of  the  defendant? 

Mr.  Stevens:  I  believe  that  is  correct,  your 
Honor.  Both,  as  I  understand  it,  both  malice  and 
intent  are  a  state  of  mind. 

Mr.  Miller:  Tf  the  Court  please,  strictly  not  in- 
tent at  all.  Strictly  on  malice.  I  believe  those  cases 
show  it  Avould  not  include  intent  in  any  way.  Tt 
would  be  malice  and  a  state  of  mind,  strictly. 
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The  Court:  The  Court  then  will  admit  the  evi- 
dence only  as  demonstrating  the  state  of  mind  of 
the  defendant. 

Mr.  Taylor :     On  that  date  *?  Right. 

The  Court:  I  don't  know  whether  it  should  he 
limited  to  that  particular  date.  The  defense  counsel 
suggests  that  it  he  limited  to  show  the  state  of  mind 
of  the  defendant  on  the  date  of  the  alleged  assault 
to  be  produced  by  this  witness.  [246] 

Mr.  Taylor:  Yes,  that  this  witness  is  about 
to 

The  Court:  What  does  the  government  think 
of  that? 

Mr.  Stevens :  Well,  I  believe  that  Mr.  Taylor  im- 
plies that  it  should  show  the  state  of  mind  only  at 
the  time  Mr.  Meyers  is  going  to  testify  concerning 
about.  If  that  Avere  so,  the  evidence  would  not  be 
relevant  anyway.  Other  than  relevant  in  it  shows 
a  continued  state  of  mind  and  implies  a  state  of 
mind  at  the  time  the  act  for  which  Mr.  Urban  is 
being  tried  was  committed,  and  we  believe  that  any 
limitation  as  to  date  would  be  improper. 

Mr.  Miller:  If  the  Court  please,  in  reference  to 
this  particular  matter,  the  state  of  mind  continu- 
ing over  would  definitely  have  to  be  established  by 
a  certain  particular  foundation.  It  could  not  be  a 
contiiiuing  matter  unless  it  is  shown  to  be  such.  In 
other  words,  if  these  two  people  were  very  happily 
nnd  liarmoniously  together  between  that  time,  the 
intent  to  commit  a  malicious  act  certainlv  could  not 
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b(^  implied  from  a  previous  date  and  we  would  defi- 
nitely object  to  that. 

The  Court:  The  Court  feels  that  such  an  ob- 
jection should  be  overruled.  I  think  that  in  this 
trial  that  we  are  concerned  with  the  state  of  mind 
of  the  defendant  and  the  pertinent  dates  in  the  In- 
dictment. 

Mr.  Miller:  Then  does  the  Court  contend  that 
that  is  prior  to  and  after  the  state  of  mind,  prior 
to  the  dates  in  [247]  the  indictment  and  after  the 
dates  in  the  indictment  also? 

The  Court:  Well,  I  don't  Imow  whether  his  state 
of  mind  after  the  alleged  crime  has  been  committed 
would  be  material.  I  don't  know  at  this  time  whether 
it  will  be  necessary  for  me  to  instruct  the  jury  as  to 
the  exact  time  of  the  state  of  mind,  but  merely  in- 
form the  jury  that  such  evidence  will  be  received. 
Of  course,  that  is  dangerous,  too,  because  we  don't 
know  what  the  witness  is  going  to  testify  as  yet. 

Mr.  Taylor:  No,  your  Honor,  we  would  object 
to  any  instructions  given  at  this  time.  Instructions 
should  be  given  at  the  conclusion  of  all  the  testi- 
mony. 

The  Court :  On  that  theory  then,  the  jury  may  be 
called  in  and  the  government  may  proceed  with 
the  witness. 

Mr.  Stevens:  I  have  one  more  question,  3^our 
Honor,  concerning  the  other  line  of  testimony.  We 
have  the  witnesses  for  the  government  on  the  other 
line  of  testimony  waiting  in  the  hall  and  if  the 
Court  intends  to  reserve  a  decision  on  that  matter. 
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I  would  like  to  get  other  witnesses  ready  to  proceed. 

Tlie  Court:     Could  you  do  that,  Mr.  Stevens? 

Mr.  Stevens:     Yes,  we  could. 

The  Court:  That  would  be  well.  It  would  give 
me  more  time.  The  other  line  you  refer  to  blood 
stains. 

Mr.  Stevens:  We  have  for  the  Court  and  coun- 
sel's information  the  testimony  concerning  the  blood 
stains  on  the  [248]  clothing.  These  people  are  wait- 
ing outside. 

The  Court:  I  think  you  can  proceed  with  those 
witnesses  also. 

Mr.  Stevens:  And  we  have  the  testimony  of  the 
officers  pertaining  to  the  blood  stains  located  in  the 
building  of  the  Alibi  Club,  those  people  are  also 
waiting. 

The  Court:  You  could  hold  up  on  the  photos 
imtil  tomorrow. 

Mr.  Stevens:  That  is  the  second  that  I  men- 
tioned, they  are  shown  by  the  photos  and  we  also 
have  the  evidence  we  obtained  from  the  walls  them- 
selves. 

The  Court:  Yes,  but  you  could  proceed  without 
prejudicing  the  government's  case  by 

Mr.  Stevens:     We  could,  your  Honor. 

The  Court:     Very  well. 

Mr.  Taylor:  If  the  Court  please,  we  are  going 
to  strenuously  object  to  any  testimony  about  blood 
stains  in  the  building  if  they  were  first  found  on  the 
26th  day  of  February,  and  if  the  Court  would  allow 
that  we  would  still  strenuously  object  imless  it  was 
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shown  that  the  blood  stains  were  of  the  type  of 
either  the  deceased  or  the  defendant  and  that  they 
were  there  on  the,  or  on  the  30th,  or  the  31st  day 
of  January,  1955. 

The  Court:     Ver}^  welL  You  may  proceed. 

(Thereupon,  the  jury  entered  the  courtroom 
and  the  [249]  following  proceedings  were  had  in 
the  presence  and  hearing  of  the  jury:) 

Mr.  Stevens :     Call  Mr.  Meyers. 

The  Court:  The  parties  wish  to  have  the  jury 
polled  ? 

Mr.  Stevens:  We  will  stipulate  that  the  jury 
and  the  alternates  are  all  here,  your  Honor. 

Mr.  Taylor:     The  defense  will  stipulate. 

The  Court:     Very  well. 

FRANK  MEYERS 

the  witness  under  examination  at  the  time  the  recess 
was  taken,  resumed  the  stand  for  further 

Direct  Examination 
By  Mr.  Stevens: 

Q.  Now,  Mr.  Myers,  if  you  will  recall  that  oc- 
casion, what  happened,  if  anything,  after  that  ? 

A.  Well,  they  got  in  an  argument  and  he  back- 
handed her  one. 

Q.     And  what  happened  at  that  time? 

A.  Well,  then  she  fell  off  the  stool.  In  a  minute 
or  two  she  got  up  and  sat  on  the  other  side  of  liim. 
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Q.     How  long  were  you  there  at  that  time? 

A.     About  fifteen  minutes,  thirty  minutes. 

Q.     Did  you  hear  the  argument? 

A.     No,  paid  no  attention  to  it. 

Q.     Did  you  observe  where  Miss  Cathey  fell? 

A.  Well,  she  fell  back  behind  me  and  she  must 
have  hit  [250]  her  head  on  the  bowling  machine. 

Q.  Now,  did  3^ou  have  any  business  connection 
with  the  Alibi  Club?  A.     I  take  ice  in  there. 

Q.  How  often  did  you  deliver  ice  during  Janu- 
ary, 1955  ?  A.     About  every  other  day. 

Q.  Do  you  recall  whether  or  not  you  delivered  ice 
to  the  Alibi  Club  during  the  week  between  the  22nd 
and  the  29th  of  Januar}^  ?  A.     Yes. 

Q.  How  often  did  you  deliver  ice  during  that 
time  ?  A.     Every  other  night. 

Q.  What  time  did  you  go  to  deliver  the  ice  on 
those   occasions  ? 

A.     Oh,  around,  between  five  and  six. 

Q.     Is  that  in  the  evening  or  in  the  morning? 

A.     Evening. 

Q.     Who  was  there  if  anyone  on  those  occasions? 

A.  Well,  sometimes  ^Ir.  Urban  Avas  there  and 
then  he  had  a  bartender  name  of  Tom.  He  was  there 
once  in  awhile. 

Q.    Did  you  see  Myrtle  Cathey?  A.     No. 

Q.     Did  you  know  whether  or  not  she  was  there  ? 

A.  Well,  she  must  have  been.  I  heard  someone  in 
the  other  room. 

Q.     How  did  you  know  that?  [251] 
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A.     Cause  she  was  moaning,  talking  to  herself. 

Q.  When  was  the  last  time  that  you  were  there 
during  January  of  1955,  do  you  recall? 

A.     No,  I  can't. 

Q.  Did  you  on  any  of  the  occasions  that  you  de- 
livered ice  between  the  22nd  and  the  29th,  talk 
with  Mr.  Urban?  A.     Well,  one  time. 

Q.     Do  you  recall  which  time  that  was? 

A.     In  that,  in  the  meantime  between  that  time. 

Q.     Was  there  anyone  else  there  at  that  time? 

A.     No. 

Q.  Was  this  the  approximate  time  that  you 
stated  between  five  and  six  in  the  evening? 

A.     Yes. 

Q.  What  was  the  conversation  you  had  with 
Mr.  Urban? 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  to  object.  The  proper  foundation  has  not  been 
laid  as  to  the  time. 

The  Court:  The  Court  is  in  a  difficult  position 
and  I  wonder  how  nuich  of  the  testimony  of  this 
witness  the  jury  has  heard.  I  am  not  sure  as  to  t]ie 
time  and  he  may  have  established  it  well,  Mr. 
Stevens.  For  the  Court's  satisfaction  would  you 
please  establish  the  time?  You  may  have  already 
done  it,  but  I  am  not  certain. 

Q.  (By  Mr.  Stevens)  :  Do  you  recall  which  oc- 
casions this  conversation  took  [252]  place  on? 

A.     You  mean 

Q,     About  when  in  the  month? 

A.     No,  I  couldn't. 
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Q.     Do  you  remember  the  month? 

A.     January. 

Q.     Did  you  see  Myrtle  Cathey  there? 

A.     No. 

Q.     Do  you  know  whether  she  was  there  ? 

A.  Well,  I  jDresume  she  was  there  cause  I  heard 
her. 

Mr.  Taylor:  We  object  to  any  assumption,  your 
Honor. 

The  Court:  Strike  out  the  presumption,  but  let 
it  stand  that  he  heard  moaning  and  groaning. 

Q.  (By  Mr.  Stevens) :  And  where  was  that 
moaning  and  groaning  or  what  you  heard  coming 
from  ? 

A.  From  the,  from  the  men's  room  where  they 
sleep,  from  the  bedroom  where  they  sleep. 

Q.  And  was  this  occasion  during  the  time  that  I 
haA^e  already  asked  you  about,  during  that  week? 

Mr.  Taylor:  Just  a  moment,  your  Honor.  That 
is  a  pretty  indefinite  question  I  think,  going  to  ob- 
ject to  it. 

The  Court :  Perhaps  leading,  Init  the  Court  feels 
that  counsel  has  sufficiently  established  the  time 
and  place.  [253] 

Mr.  Taylor:  We  would  like  to  have  that  week 
though,  established,  j^our  Honor. 

Q.  (By  Mr.  Stevens)  :  What  was  the  conversa- 
tion you  had  with  Mr.  Urban? 

I'll-.  Taylor:  Just  a  moment,  we  are  going  to  ob- 
ject until  an(\  the  time  and  place  is  laid,  your  Honor, 
proper  foundation  laid. 
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The  Court:     Overruled.  He  may  answer. 

Mr.  Meyers:     Well,  between  fiv(^  and  six. 

Q.  (By  Mr.  Stevens)  :  Do  you  remember  the 
conversation,  Mr.  Meyers,  with  Mr.  Urban? 

A.  I  asked  him  where  is  Myrtle,  said  she  was 
sick. 

Q.     Did  you  ask  him  anything  further? 

A.    No. 

Q.  During  this  time  when  you  delivered  ice 
could  you  see  the  approach  to  the  bedroom  ? 

A.     Well,  yes,  see  the  door. 

Q.     And  was  that  door  open  or  closed? 

A.     Closed. 

Q.  Did  you  see  whether  or  not  there  was  any 
fastening  on  it?  A.     Once. 

Q.     Pardon. 

A.     The  way  it  looked  it  was.  [254] 

Q.     Pardon?  A.     The  way  it  looked  it  was. 

Q.     AVhat  type  of  fastening  was  it? 

A.     A  hasp  and  a  lock. 

Q.     A  hasp  and  a  lock?  A.     Yes. 

Q.  Did  you  at  that  time  or  during  that  time 
ever  talk  to  Myrtle  Cathey?  A.     No. 

]\lr.    Stevens:     Your   witness,   Mr.   Ta.vlor. 
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Cross-Exanimation 
By  ]\rr.  Taylor: 

Q.  Mr.  Meyers,  when  did  you  first  notice  the 
hasp  on  the  door  going  to  the  bedroom? 

A.     For  a  long  time. 

Q.     A¥hat?  A.     For  a  long  time. 

Q.     For  what?  A.     For  a  long  time. 

Q.  Oh,  for  a  long  time.  That  has  been  on  there 
last  year? 

A.     I  guess  it  was  on  there  last  year,  yes. 

Q.  Now,  this  moaning  and  groaning  j^ou  say  you 
heard  somebody;  you  didn't  know  Miss  Cathey  was 
in  the  room,  did  you? 

A.     Well,  I  Iviiew  she  was  there.  [255] 

Q.     How  did  you  know  ? 

A.     I  hadn't  seen  her  no  place  else. 

Q.     What? 

A.     I  didn't  see  her  nowhere  else. 

Q.  You  think  because  you  hadn't  seen  her  any 
place  else  she  was  there,  is  that  right? 

A.     Yes. 

Q.  Couldn't  she  have  been  over  to  some  other 
night  club?  A.     No,  I  don't  imagine. 

Q.     Could  she  have  been  in  the  hospital  ? 

A.     No. 

Q.     Did  you  know  she  went  to  tlie  hospital? 

A.     I  knew  afterwards. 

Q.  You  knew  afterwards.  What  did  she  say 
v;heu  slie  was  groaning  and  moaning? 
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A.     You  didn't  understand  her. 

Q.     What? 

A.     You  couldn't  understand  her. 

Q.  Did  Mr.  Urban  go  in  there  when  she  was 
groaning?  A.     No,  he  was  at  the  bar. 

Q.     What?  A.     He   was   at   the   bar. 

Q.  What  was  your  condition  as  to  sobriety  at 
the  time  you  was  there  ?  A.     Cold  sober.  [256] 

Q.     You  sober  that  night?  A.     Yes,  sir. 

Q.     And  you  sure  of  that?  A.     Absolutely. 

Q.     You  had  any  drinks  at  all? 

A.     Oh,  had  a  few. 

Q.  Had  a  few,  so  then  because  you  heard  some- 
body in  the  other  room  you  assumed  that  was  Myrtle 
Cathey;  is  that  right?  A.     That's  right. 

Mr.  Taylor:     That's  all. 

Mr.  Stevens :     Thank  you,  Mr.  Meyers. 

(Witness  excused.) 

WILLIAM  JOHNSON 

a  witness  called  on  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Will  you  state  your  name,  please? 
A.     William  Johnson. 
Q.     What  do  you  do,  Mr.  Johnson? 
A.     Well,  at  the  present  time  I  am  working  con- 
struction, truck  driver. 
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Q.  And  for  whom  did  you  work  during  January 
of  1955? 

A.     Don  McVeigh,  New  Method  Cleaners. 

Q.     The  what?  [257]  A.     Don  McVeigh. 

Q.     And  where  was  that? 

A.     New  Method  Cleaners. 

Q.     And  where  do  you  reside? 

A.     820  Sixth  Avenue. 

Q.     Here  in  Fairbanks  ?  A.     Yes. 

Q.  What  did  you  do  for  the  New  Method  Clean- 
ers? A.     Drove  cleaning  truck. 

Q.     Do  .you  know  Mr.  Urban?  A.     Yes. 

Q.  In  comiection  with  your  business  as  a  driver 
for  New  Method  Cleaners,  did  you  ever  have  con- 
tact with  Mr.  Urban?  A.     Yes. 

Q.  And  at  that  time  did  you  know  where  his 
place  of  business  was?  A.     Yes. 

Q.     Where  was  it,  please? 

A.  Oh,  approximately  twenty-third  and  Cush- 
man. 

Q.     What  is  the  name  of  it  ? 

A.     Alibi  Club. 

Q.  Did  you  know  whether  any  other  person  was 
connected  with  that  business  out  there? 

A.     No. 

Q.  Did  you  ever  meet  a  Pat,  Pat  Cathey  out 
there?  [258] 

A.     Yes,  I  have  seen  her  there. 

Q.  Could  you  tell  us  whether  or  not  as  a  driver 
for  New  Method  Cleaners,  you  had  occasion  to  go 
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to  the  Alibi  Club  after  the  22nd  day  of  January,  of 

this  year? 

A.     Well,  I  am  not  sure  of  the  exact  date. 

Q.     Do  you  know  approximately  when  it  was? 

A.  Just  about  that  time.  I  don't  know  the  exact 
date.  I  don't  remember,  but  it  is  about  that  time, 
yes. 

Q.     Do  you  remember  the  time  of  week? 

A.  I  believe  it  was  on  a,  either  a  Wednesday  or 
Thursday,  about  the  middle  of  the  week. 

Q.     And  for  what  purpose  did  you  go  there? 

A.     To  pick  up  some  dry  cleaning. 

Q.     And  did  you  pick  up  some  dry  cleaning  ? 

A.     Yes. 

Q.     Do  you  remember  what  you  picked  up? 

A.  I  don't  remember  all  the  articles,  no.  There 
were  several  pieces  of  clothing. 

Q.  What  did  you  do  with  them  the  items  that 
you  picked  up? 

A.     I  took  them  to  the  cleaning  plant. 

Q.     And  where  was  that  located? 

A.     On  Wendell  Avenue. 

Q.     Pardon? 

A.  In  the  three  hundred  block  on  Wendell  Ave- 
nue. 

Q.  Did  you  notice  whether  the  items  you  picked 
up  were  [259]  items  of  women's  apparel  or  men's 
clothing? 

Mr.  Taylor:  We  object  to  the  leading  question, 
your  Honor. 

The  Court:     He  may  answer. 


260  Leon  D.  Urhafi  vs. 

(Testimony  of  William  Johnson.) 

Mr.  Johnson:     I  believe  there  was  some  of  each. 

Q.  (By  Mr.  Stevens) :  Do  you  recall  any  of  the 
specific  items  in  either  of  the  types? 

A.     Yes,  I  believe  so. 

Q.     What  do  you  recall  at  this  time? 

A.  Well,  there  was  a,  one  woman's  parka,  parka 
I  think  it  was,  or  a  short  coat  or  something  like 
that. 

Q.  Did  you  notice  anything  in  connection  with 
that  coat,  the  condition  of  it? 

Mr.  Taylor :  Just  a  moment,  your  Honor,  we  are 
going  to  object  to  the  testimony,  any  condition,  I 
think  the  clothes  are  the  best  evidence,  your  Honor. 

The  Court:  He  may  state  what  he  saw  if  he 
noticed  the  condition. 

The  Clerk:     Government's  Identification  No.  14. 

(Ladies'    red    parka    was    marked    Govern- 
ment's Identification  No.  14.) 

Mr.  Johnson:     Do  I  answer  the  question? 

Q.  (By  Mr.  Stevens)  :  Yes,  please,  Mr.  [260] 
Johnson. 

A.  Well,  I  noticed  when  I  picked  it  up,  I  have 
to  pick  the  articles  up  and  bundle  them  up,  I  noticed 
the  parka  had  some  blood  on  it. 

Mr.  Taylor:  Well,  going  to  strike  that,  ask  that 
the  answer  be  stricken  on  the  gTound  that  it  would 
be  a  conclusion  of  the  witness  as  to  whether  or  not 
it  was  blood. 

The  Court:     Overruled. 

The  Clerk:     Government's  Identification  No.  15. 
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(Dark    gray    slacks    were    marked    Govern- 
ment's Identification  No.  15.) 

Q.  (By  Mr.  Stevens)  :  What  did  you  do  with 
the  items  when  you  got  to  the  New  Method  Cleaners  I 

A.  I  took  them  inside  and  laid  them  on  the  floor 
next  to  the  checking  machine. 

Q.  Do  you  know  who  was  at  that  time  operating 
that  machine?  A.     Yes,  the  girl,  Jeannie. 

Q.     Do  you  know  her  last  name,  please  ? 

A.     No,  I  don't. 

Q.  Did  you  have  any  further  connection  ^vit!l 
those  items  that  you  took  in'? 

A.  No,  that  is  all  I  have  to  do  with  them,  just 
take  them  in. 

Q.  I  mean  after  they  were  cleaned  did  you  have 
any  [261]  connection  with  them?  A.     Yes. 

Q.     What  did  3^ou  do  with  them  at  that  time? 

A.  Took  them  back  to  the  same  place  I  brought 
them  from. 

Q.     And  was  anyone  there  at  that  time  ? 

A.     Yes. 

Q.     Who  was  there?  A.     Mr.  Urban. 

Q.     And  was  that  at  the  Alibi  Club? 

A.     Yes. 

Q.  How  long  was  it  after  you  had  picked  them 
up,  do  you  recall  ? 

A.     I  don't  recall  the  exact  amount  of  days,  no. 

Q.     Was  it  within  the  same  week? 

A.  I  don't  remember.  To  the  best  of  my  knowl- 
edge it  would  have  been  three  or  four  da  vs.  That  is 
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the  usual  procedure  unless  someone  ask  for  clothes 

earlier. 

Q.  Do  you  recall  the  time  of  day  that  you  went 
there  ? 

A.  You  mean  to  pick  them  up  or  take  them 
back? 

Q.     Take  them  back? 

A.  It  was  about,  I  believe  around  six  o'clock  at 
night  or  perhaps  closer  to  seven  o'clock. 

Q.  And  you  stated  you  saw  Mr.  Urban  there  at 
that  time?  A.     Yes,  he  was  there. 

Q.     Did  you  see  Miss  Cathey  at  that  time? 

A.     No.  [262] 

Q.  Did  you  have  any  conversation  with  Miss 
Cathe}^  at  that  time,  I  mean  with  Mr.  Urban  at  that 
time  ?  A.     No. 

Q.     This  is  when  you  took  the  things  back  in? 

A.     Yes. 

Q.  Did  you  have  any  other  type  of  job  during 
that  period  of  time,  Mr.  Johnson  ?  A.     Yes. 

Q.     AYhat  was  that,  sir?  A.     Drove  a  cab. 

Q.     What  type  of  cab  did  you  drive,  for  whom? 

A.     Pioneer-Radio  Cab  Company. 

Q.  And  as  a  cab  driver,  did  you  ever  have  any 
contact  with  Miss  Cathey? 

A.  Oh,  T  had  hauled  her  as  a  passenger  in  the 
cab,  yes. 

Q.  Did  you,  do  you  remember  the  last  time  that 
you  haulo^d  her  as  a  passenger? 

A.     No,  I  don't. 

Q.     On  the  evening  that  you  took  the  clothes  back, 
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do  you  know  or  did  you  know  at  that  time  wheir 

Miss  Cathey  was  f  A.    No. 

The  Clerk:  Government's  Identifications  IG  and 
17. 

(Dark  sweater  was  marked  Government's 
Identification  No.  16;  gray  slacks  were  marked 
Government's  Identification  No.  17.)  [263] 

Q.  (By  Mr.  Stevens) :  Mr.  Johnson,  these  are 
Government's  Identification  14  through  17;  would 
you  come  down  and  take  a  look  at  these  for  us, 
])lease'?  Would  you  look  them  over  and  see  if  you 
can  recall  whether  or  not  you  have  seen  those  be- 
fore^? 

A.  Well,  I  can  look  at  them,  but  I  can't  tell  you, 
I  can't  identify  them,  swear  that  I  seen  those  par- 
ticular clothes. 

Q.  Are  you  familiar  with  the  type  of  markings 
placed  in  the  clothing  by  the  New  Method  Cleaners? 

A.  Oh,  to  a  certain  extent,  although  that  wasn't 
part  of  my  job.  Sometimes  I  would  help  them  get 
them  in  a  hurry.  I  think  I  know.  It  is  a  little  small 
tag  inside  the  clothes. 

Q.  You  don't  have  any  independent  recollection 
of  those  clothes'? 

A.  Not  piece  by  piece,  no.  I  couldn't  swear  they 
are  exactl}'^  the  same  clothes,  no, 

Mr.  Stevens:  I  see.  Would  you  take  the  stand 
again,  please?   Your  witness,  Mr.  Taylor. 
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Cross-Examination 
By  Mr.  Taylor: 

Q.     Mr.  Johnson,  you  stated  that  you  saw  blood 
stains  on  one  garment,  was  that  on  the  red  garment  ? 

A.     I  don't  know  if  that  was  the  same  garment 
or  not.  The  garment  I  took  from  there,  yes.  [264] 

Q.     What  color  was  that  stain  ?  What  color  Avas 
the  stain,  Mr.  Johnson*? 

A.     It  was  a  dark  stain  like  blood  is,  all  I  know. 

Q.     Red,  was  it  red? 

A.     Brownish,  reddish  color. 

Q.     Blood  after  it  oxidizes  isn't  it  dark  brown? 

A.     I  don't  know  the  exact  color  of  it,  I  can't 
answer  that. 

Q.     I  take  it  then  you  just  assmned  it  was  a 
blood  stain,  that  right,  Mr.  Jolinson? 

A    That's  all. 

Q.     You  had  no  analysis  made  whether  it  was 
blood  or  strawberry  jam,  did  you?  A.     No. 

Q.     Could  have  been  either,  could  it  not? 

A.     I  suppose  it  could  have. 

Q.     You  don't  know  whether  this  was  the  same 
parky  or  not,  is  that  right?  A.     That's  right. 

Mr.  Taylor:     That's  all. 

Mr.  Stevens:     Thank  you,  Mr.  Johnson. 

(Witness  excused.) 

:\lr.  Stevens:     Call  ?.lrs.  Metcalf. 

The  Cicrk:     Government's  Identification  No.  18. 
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JANE  METCALF 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn,  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Will  you  tell  us  your  name,  please? 

A.     Jane  Metcalf. 

Q.  How  do  you  spell  the  last  name,  Mrs.  Met- 
calf? A.    M-e-t-c-a-1-f. 

Q.     And  where  do  you  live,  Mrs.  Metcalf? 

A.     At  218  Third  Street,  Hamilton  Acres. 

Q.  And  did  you  work  during  the  month  of  Janu- 
ary of  this  year  ?  A.     Yes,  I  did. 

Q.    And  who  were  you  working  for  ? 

A.     For  Don  McVeigh. 

Q.    And  where  was  that,  what  place  of  business  ? 

A.     The  New  Method  Cleaners. 

Q.     And  what  were  your  duties? 

A.  I  checked  the  clothes  in  that  come  in  and 
checked  them  out. 

Q.  Did  you  keep  a  record  of  the  clothes  as  you 
checked  them  in?  A.     Yes,  I  did. 

Q.  Is  there  any  way  or  did  you  use  any  way  to 
mark  the  clothes  as  they  came  in?  [266] 

A.     Yes,  I  put  a  number  in  them  . 

Q.  And  how  was  that  number  jDlaced  on  the 
clothes  ? 
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A.     Placed  on  the  bottom  of  each  garment. 

Q.  By  what  means  did  you  fix  it  to  the  gar- 
ment? A.     With  a  staple. 

Q.  This  is  Government's  Identification  18,  Mrs. 
Metcalf,  do  you  know  what  that  is? 

A.     That  is  the,  my  record  book. 

Q.  And  by  looking  at  it,  do  you  know  what 
month  it  was  for?  A.     January. 

Q.     It  is,   did  you  keep  this  record? 

A.     Yes,  I  did. 

Q.  Would  you  take  it,  please?  By  looking,  is 
that  a  record  that  was  kept  by  you  as  part  of  your 
duties  at  the  New  Method  Cleaners? 

A.     Yes,  it  is. 

Q.     Were  jon  required  to  keep  that  record? 

A.  Yes;  I  have  to  do  that  for  all  the  clothes 
that  come  in  there. 

Q.  And  would  that  record  show  any  connection 
with  the  actual  clothes  that  came  in,  by  the  markings 
that  you  have  described?  A.     Yes. 

Q.  And  how  would  that  be  shown,  how  could  you 
show  that?  [267] 

A.  Well,  the  number  that  would  be  in  the  gar- 
ment or  the  clothes,  it  is  in  the  book. 

Q.  Fine,  thank  you,  Mrs.  Metcalf.  Would  you  ex- 
amine these  garments  here,  the  identifications  on  the 
desk  here,  please,  and  look  to  see  if  you  can  find 
your  marks  or  any  mark  on  there,  than  you  could 
distinguish  these  clothes? 

A.  This  is  one  of  my  marks  right  here  in  this 
parka. 
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Q.  Are  there  similar  marks  on  these  other  pieces 
of  clothing? 

A.  Yes ;  here  is  another  one,  there  is  no  mark  on 
these. 

Q.     Would  you  look  at  the  others,  please? 

A.     This  is  an  old  number  here. 

Q.  Can  you  identify  the  two  numbers  that  you 
have  found,  with  that  book  that  you  got? 

A.  Well,  I  guess  you  would  call  this  a  jacket,  a 
parka  here.  I  don't  remember  any  of  the  others. 

Q.     Can  you  identify  the  number  with  the  book? 

A.     Yes,  I  can. 

Q.     Would  you  do  that ;  could  you  do  that  ? 

A.     Yes,  I  could. 

Q.     Would  you  take  the  book,  please  ? 

A.     It  is  18777. 

Q.     Do  3^ou  recall  checking  these  items  in  at  all? 

A.  Well,  I  recall  checking  a  parka  in,  but  I 
can't  [268]  recall  the  other  clothes,  checking  them 
in. 

Q.  And  who  was  the  customer  that  you  checked 
these  in  for,  under  what  name? 

A.     Well,  it  was  under  Curly  Urban 's  name. 

Q.     And  do  you  know  who  brought  them  in  ? 

A.  No,  I  don't.  They  were  just  in  a  pile  and  I 
just  check  them  in. 

Q.  At  the  time  you  recall  the  parka ;  do  you  re- 
call what  you  did  with  the  parka? 

A.  Well,  I  just  set  it  back  where  I  put  all  the 
other  clothes  in  a  box. 

Q.    Do  you  have  any  recollection  at  this  time 
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of  handling  this  parka  ?  A.     Yes,  I  do. 

Q.  Do  you  recall  what  the  condition  was  at  the 
time  you  handled  it? 

A.     Yes ;  it  had  some  blood  stain. 

Mr.  Taylor :  Just  a  moment.  Just  a  moment.  AYe 
are  going  to  object,  your  Honor,  on  the  grounds  any 
further  conversation  regarding  this  parka  for  the 
reason  that  it  is  evidently  in  a,  not  the  condition 
now  as  it  was  when  it  was  taken  to  the  cleaning 
plant.  The  clothes  should  speak  for  theselves,  your 
Honor,  and  in  their  present  condition  they  certainly 
cannot  speak  for  themselves. 

The  Court :  I  understand  the  government  is  try- 
ing to  [269]  show  the  condition  that  it  was  in  prior 
to  being  cleaned  and  I  will  permit  the  witness  to  an- 
swer. 

Mr.  Taylor:  I  would  like  a  little,  I  got  a  little 
law  on  that  subject,  your  Honor,  and  I  certainly 
like  to  approach  the  bench. 

The  Court:     Very  well. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury:) 

Mr.  Taylor:  If  the  Court  please,  we  are  object- 
ing to  any  further  evidence  regarding  this  clothing 
upon  the  grounds  that  the  clothing  itself  would  not 
be  admissible  in  evidence,  and  in  that  respect  I 
would  like  to  state  that  the  Wharton  on  Criminal 
Law  has  stated,  that  it  has  been  repeatedly  held 
that  articles  of  clothing  worn  at  the  time  of  the 
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crime  by  tlie  deceased  or  the  injured  person  are  ad- 
missible in  evidence  provided  they,  I  will  nse  the 
word  demonstrate  or  throw  light  on  some  issue  and 
provided  that  they  are  properly  identified  and  ai-e 
shown  to  be  in  substantially  the  same  condition  at 
the  time  of  the  offense.  16  Corpus  Juris  Secondum, 
619,  and  then  Pacific  Northwestern,  Southwestern 
and  Northwestern  Reporters  do  substantiate  the 
same  proposition,  your  Honor,  that  these  would  be 
inadmissible  in  evidence  and  they  would  be  inad- 
missible to  show  the  condition  as  there  is  a  sub- 
stantial change  from  the  time;  and  another  thing, 
your  [270]  Honor,  there  has  been  nothing  to  show 
that  these  items  are  items  of  the  deceased,  proper 
foundation  has  not  been  laid,  your  Honor. 

The  Court:  Of  course,  the  garment  itself  has 
not  been  offered  in  evidence. 

Mr.  Taylor :  Well,  if  it  is  not  going  to  l)e  offered 
in  evidence  we  can't  have  any  testimony  about  it.  It 
must  first  be  identified  as  the  property  of  the  de- 
ceased. 

Mr.  Stevens:  It  was  picked  up  from  the  Alibi 
Club  on  the  26th,  approximately  at  that  time.  The 
testimony  of  Mr.  Johnson  and  the  testimony  of  Mrs. 
Metcalf  together  would  show,  but  as  to  testimony  to 
show  ownership,  I  am  afraid  the  only  person  that 
could  testify  as  to  ownership  would  either  be  the  de- 
fendant or  deceased ;  in  that  event  if  the  government, 
if  we  must  show  conclusively  that  she  owned  these 
items,  T  believe  we  would  be  estopped  from  proceed- 
ing. We  have  shown  they  were  picked  up  from  the 
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same  place.  Evidence  shows  that  Miss  Cathey  was 
comiectecl  with  that  place  of  business ;  that  she  lived 
there;  that  these  were  picked  up  from  her  place  of 
living.  They  are  women's  clothing.  She  and  Mr. 
Urban  only  lived  there  according  to  the  evidence 
that  is  in  the  record  so  far,  and  I  believe  it  is  a 
logical  inference  that  they  are  her  clothes  and  par- 
ticularly when  they  had  blood  on  them  four  days 
later. 

Mr.  Taylor:  No  testimony  that  they  had  blood 
on  them.  [271] 

The  Court:     It  looked  like  blood. 

Mr.  Taylor :  Another  thing,  we  Avould  have  to  go 
against  the  great  established  weight  of  the  opinions, 
your  Honor,  to  let  those  things  in  in  their  present 
condition.  It  is  eas)^  to  state  what  their  condition 
was,  but  they  come  in  here  clean.  Now,  he  is  going 
to  say  we  have  to  leave  a  conclusion  up  to  the  jury. 
We  can't  do  that. 

Mr.  Stevens:  I  believe  that  the  cleaner,  who  is 
an  expert  in  removing  spots,  ought  to  be  able  to  tell 
us  the  substance  of  the  stuff  he  removed. 

The  Court :     This  woman  is  just  the  check  girl. 

Mr.  Stevens :     Just  preliminary. 

Mr.  Ta.ylor:  Where  a  change  is  made  the  author- 
ities say  you  can't  get  it  in.  There  is  no  exception 
in  the  authorities,  your  Honor.  Whether  the}^  are 
changed  on  pur]^ose  or  otherwise,  that  is  all  it  says, 
]i(^  qualifications. 

Mr.  Miller:  Were  these  picked  u.p  ou  the  26th 
day  of  February? 
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Mr.  Stevens:     No,  that  is  January  . 

Mr.  Miller :  The  26th  day  of  January,  they  were 
picked  up  by  the  truck  driver,  but  now  has  this 
clothing  been  sent  outside  since  then  and  you  sent 
out  and  got  them? 

Mr.  Stevens :  That  is  correct.  We  recovered  them 
from  the  estate  of  the  deceased,  there  is  no  doubt 
about  that. 

Mr.  Miller:  There  is  no  way  of  knowing  these 
were  [272]  the  same  clothing. 

Mr.  Stevens:  They  have  the  same  check  marks 
on  them. 

The  Court:  I  think  she  can  testify  what  she  ob- 
served when  the  garments  were  brought  to  her, 
and  that  is  the  only  question  I  can  see  that  is  now 
before  the  Court. 

Mr.  Miller :     Not  in  relation  to  these  garments. 

Mr.  Taylor :  These  garments  haven 't  been  identi- 
fied yet,  your  Honor.  It  is  not  our  fault  that  they 
have  taken  these  things  and  got  them  in  the  condi- 
tion they  are. 

Mr.  Stevens:  I  think  Mr.  Taylor  misinterprets 
the  situation.  If  the  defendant  alters  and  removes 
the  spots  it  is  our  contention  that  the  very  removal 
of  the  spots  shows  a  guilty  knowledge  and  a  guilty 
state  of  mind. 

The  Court:  It  is  the  Court's  feeling  that  the 
garments  have  been  identified  as  having  come  from 
the  defendant,  sent  to  the  cleaners  by  the  defendant 
aud  this  witness  has  testified  that  she  receiA^ed  them 
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as  a  part  of  her  official  duties.  She  examined  the 
parka  upon  receipt  and  now  the  witness  has  been 
asked  as  to  the  condition  of  it  at  the  time  she  saw  it. 

Mr.  Stevens:  Yes,  I  believe  she  has  already  an- 
swered. 

Mr.  Taylor :     What  was  her  answer  ? 

Mr.  Stevens:  She  stated  there  were  blood  [273] 
stains. 

Mr.  Miller:  You  going  to  let  her  testify  as  to 
these  exact   garments. 

The  Coui-t:  The  only  one  she  identified  is  as  to 
the  parka. 

Mr.   Stevens:     The  markers  are  gone. 

Mr.  Miller:  That  shows  these  clothes  have  been 
so  intermingled 

The  Court :  It  only  shows  to  me  that  there  might 
be  difficulty  with  the  other  garments,  but  this  one 
she  seems  to  positively  identify,  but  now  when  we 
get  through  with  our  record  and  we  can  go  back 
and  let's  see,  I  didn't  realize  she  had  answered  the 
question  that  had  been  propounded.  Mr.  Taylor 
didn't  seem  to  be  aware  of  it. 

Mr.  Taylor:     No,  she  don't  talk  very  plain. 

(Thereupon,  the  reporter  read  the  last  ques- 
tion and  answer.) 

^Ir.  Taylor:     We  want  that  stricken. 

The  Court:  Unless  you  want  to,  you  want  to 
make  the  motion  here  I  will  strike  the  answer  as  not 
luring  responsive  and  then  you  may  ]~troceed. 
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Mr.  Taylor:  Yeah,  I  will  move  that  the  answer 
be  stricken,  the  answer  to  the  last  question. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury:)  [274] 

Mr.  Taylor:  Possibly  before  we  proceed,  your 
Honor,  maybe  we  could  take  the  recess  at  this  time. 

The  Court:  It  is  past  three  o'clock.  See  if  we 
can't  air  out  the  room  while  we  take  a  ten-minute 
recess.  Members  of  the  jury,  once  again  it  is  my 
duty  to  admonish  you  that  it  is  your  duty  not  to 
discuss  the  subject  matter  of  this  trial  with  anyone; 
not  to  permit  anyone  to  discuss  it  with  you ;  do  not 
listen  to  any  conversation  concerning  the  subject 
matter  of  the  trial ;  do  not  form  or  express  any  opin- 
ion thereon  until  the  case  is  finally  submitted  to  you. 
We  will  take  a  ten  minute  recess. 

The  Clerk:     Court  is  recessed  for  ten  minutes. 

(Thereupon,  at  3:05  p.m.,  the  Court  took  a 
recess  until  3:15  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court:  Once  more  let  the  record  show  the 
presence  of  the  defendant  and  his  counsel. 

Mr.  Taylor :  We  will  stipulate  that  all  members 
of  the  jury  are  present,  your  Honor. 

Mr.  Stevens:     We  so  stipulate,  your  Honor. 

The  Court:     Very  well,  you  may  proceed. 
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the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further 

Direct  Examination 
By  Mr.  Stevens: 

Q.  Mrs.  Metcalf,  the  items  you  have  examined, 
are  there  [275]  two  tags  that  you  have  identified? 

A.     Yes,  there  are. 

Mr.  Taylor:  Just  a  moment,  please,  I  request 
the  Court,  subject  to  our  stipulation,  it  was  stipu- 
lated while  we  conferred  at  the  bench  that  the  an- 
swer to  the  last  question  that  has  been  propounded 
to  the  witness  should  be  stricken. 

Mr.  Stevens:  I  believe  that  that  was  already 
done. 

The  Court:  Yes,  unless  Mr.  Taylor  wishes  to 
make  the  motion  that  the  answer  be  stricken,  make 
it  now  and  I  will  strike  it. 

Mr.  Taylor:  Well,  I  did  not  know  whether  the 
Court  had 

The  Court:  Very  well,  to  clear  it  up,  the  an- 
swer to  the  last  question  will  be  stricken  as  not 
responsive.  Now,  you  may  proceed. 

Q.  (By  Mr.  Stevens) :  I  will  ask  you  again  then 
concerning  these  items  that  you  have  examined,  have 
you  identified  the  tags  on  two  of  them,  is  that  cor- 
rect*! A.     Yes,  I  have. 

Q.     And  those  are  the  same  numbers,  are  they? 

A.     Yes,  they  are. 

Q.  And  you  connected  that  num])er  with  a  num- 
ber that  appears  in  this  book  that  I  showed  to  you. 
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Government's  Identification  18,  that  is  your  book 

that  you  marked  things  in?  [276] 

A.     Yes,  it  is. 

Q.  Now,  at  the  time  you  marked  in  the,  the 
parka,  which  is  Government's  Identification  14,  did 
you  notice  its  condition,  just  yes  or  no  ? 

A.     Yes,  I  did. 

Q.  And  what  was  the  condition  of  the  parka  at 
that  time? 

A.     Well,  it  had  some  blood  stains  on  it. 

^Ir.  Taylor:  Just  a  moment,  we  are  going  to 
object  to  the  answer.  It  calls  for  a  conclusion  of  the 
witness.  I  think  she  should  describe  the  stain  with- 
out using  the  adjective  as  it  being  blood  stains. 

The  Court :     She  may  answer. 

Mr.  Taylor :     Unless  she  knows. 

Mrs.  Metcalf:     What? 

The  Court:  It  is  a  little  confusing.  It  is  all 
right.  Maybe  Mrs.  Templeton  will  read  the  question 
and  she  may  answer. 

Mr.  Stevens :  I  believe,  your  Honor,  she  did  an- 
swer it.  I  am  not  sure  that  you  heard  it. 

The  Court:  Well  then,  Mr.  Taylor's  was  a 
motion  to  strike,  was  it?  Very  well,  the  motion  is 
denied. 

Q.  (By  Mr.  Stevens)  :  Do  you  recall  what  you 
did  with  these  two  items  ? 

A.  I  just  put  them  in  the  box  with  the  rest  of 
tlie  clothes.  [277] 

Q.  What  is  the  other  item  that  you  identified  be- 
sides the  parka,  do  you  know? 
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A.     I  believe  it  is  a  sweater. 

The  Clerk:     Identification  No.  16. 

Q.  (By  Mr.  Stevens) :  That  is  the  sweater  you 
are  talking  about?  A.     Yes,  it  is. 

Q.  The  one  that  Mr.  Hall  just  had,  Identifica- 
tion No.  16?  A.     Yes. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Mrs.  Metcalf,  what  in  your  book  was  the  num- 
ber that  this  parka  which  you  have  a  number  on, 
what  name  was  that  put  under? 

A.     Curly  Urban. 

Q.  You  have,  do  you  have  j^our  book  showing 
the  articles  of  Myrtle  Cathey? 

A.     No,  I  don't. 

Q.  Now,  you  say  that  there  was  stains  on  this 
parka?  A.     Yes,  I  do. 

Q.  Would  you  point  out  to  the  jury  where  the 
stains  were? 

A.     No,  I  couldn't  do  that.  [278] 

Q.     You  couldn't  see  where  the  stains  were? 

A.     No. 

Q.     Were  they  on  the  front  of  the  parka  ? 

A.     I  don't  remember. 

Q.  You  remember  seeing  the  stains  then,  Mrs. 
Metcalf? 

A.     Yes;  but  I  don't  remember  where  they  were. 

Q.     What  did  they  look  like,  what  color  was  they? 
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A.     Well,  looked  kind  of  brown. 

Q.  And  did  you,  did  you  have  anything  to  do  as 
to  what  particular  type  of  cleaning,  what  particular 
type  of  cleaning  fluids  are  used  for  particular 
stains'?  A.     Do  I  know? 

Q.  No,  do  you  have  anything  to  do  with  when 
you  mark  them  or  send  them  back  to  the  cleaners? 

A.     No. 

Q.  Well,  then,  you  can't,  you  don't  know  where 
you  saw  brown  stain  on  this  parka  then,  is  that 
right?  A.     Well,  it  is  just  on  there. 

Q.     What? 

A.     It  was  just  on  there,  on  the  parka. 

Q.  But  you  don't  know  where  though.  Now, 
did  you  have  any  tests  made  as  to  w^hat  that  stain 
was?  A.     Well,  it  was  blood. 

Q.  How  did  you  know  it  was  blood;  how  could 
you  tell,  Mrs.  Metcalf,  the  difference  between  rasp- 
berry or  strawberries  [279]  or  a  stain  of  blood  on 
a  red  parka,  or  a  red  garment  such  as  that  could 
you  tell  the  difference? 

A.     No,  T  reall,v  couldn't. 

Q.  So  then  while  you  are  using  the  word  blood 
here  is  because  it  happened  to  be  that  the  District 
Attorney  or  somebody  has  talked  to  you  about  blood 
stains  on  this  garment? 

A.     I  don't  believe  he  mentioned  blood  on  there. 

Q.  But  you  don't  know  whether  there  was  any 
blood  stains  on  there  or  not  then,  do  you  ?  A¥ere  you 
just  assuming,  Mrs.  Metcalf,  that  because  this  was  a 
case  involving  a  homicide   and  vou   are   goini>-  to 
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testify  here,  that  you  would  say  this  was  blood 
stains;  you  say  you  wouldn't  know  the  difference 
between  strawberries  or  raspberry  jam  or  anything 
like  that? 

A.     Well,  to  me  it  was  blood  that  is  all  I  can  sa.y. 

Q.     You  just  assumed  it  was  blood,  is  that  right? 

A.  Well,  I  checked  some  clothes  in  that  had 
blood  stains  on  it. 

Q.  Did  you  ever  get  any  clothes  in  there  that 
had  raspberry  stains  on  them? 

A.     No,  I  have  never  checked  any. 

Q.  That  you  know  of ;  would  you  have  got  clothes 
in  with  raspberry  stains  on  that  you  thought  was 
blood  on  it?  A.     No. 

Q.     How  do  you  know  ? 

A.  Well,  I  have  never  checked  any  clothes  in 
with  stains.  [280] 

Q.  You  assumed  because  they  were  brown  that 
it  was  blood,  is  that  right?  A.     I  don't  know. 

Q.  Isn't  it  a  fact  that  you  just  jumped  to  the 
conclusion  that  was  blood,  Mrs.  Metcalf? 

A.     Yes. 

Q.     Did  you  find  any  stains  on  this  little  sweater? 

A.  No,  I  don't  recall  any  of  the  othei'  clothes  at 
all  with  stains  on  them. 

Q.  You  don't  know  whether  there  was  any  stains 
on  this  one  or  not?  A.     No,  I  sure  don't. 

Q.  And  you  don't  find  any  tags  on  these  other 
garments,  is  that  right?  A.     No. 

Q.     Did  you  examine  these  for  tags? 

A.    Y^es,  I  did. 
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Q.     You  could  not  find  any"? 

A.     No,  I  couldn't. 

Q.     You  know  how  they  happened  to  get  mixed 
up  here  with  the  red  jacket  and  the  sweater? 

A.     No,  I  don't. 

Mr.  Taylor:     That's  all,  Mrs.  Metcalf. 

Mr.  Stevens:     Thank  you,  Mrs.  Metcalf. 

(Witness  excused.)  [281] 
Mr.  Stevens:     Call  Mr.  McVeigh,  please. 

DON  McVeigh 

a  witness  called  hi  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.  Would  you  tell  us  your  name,  please  ? 

A.  Don  McVeigh. 

Q.  Where  do  you  live,  Mr,  McVeigh? 

A.  Northward  Building,  426. 

Q.  Do  you  have  a  business  here  in  Fairbanks? 

A.  Yes,  I  do. 

Q.  What  business  is  that,  sir? 

A.  Dry  cleaning  business. 

Q.  And  where  is  that  business  located? 

A.  308  Wendell. 

Q.  Do  you  handle  any  ])art  of  the  business  your- 
self, personally? 

A.     Yeah,  I  am  the  si)otter.  1  do  the  cleaning  and 
spotting. 
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Q.  Are  you  familiar  with  the  type  of  markings 
that  you  use  in  your  plant?  A.     Yes. 

Q.  This  is  Government's  Identification  14,  Mr. 
McVeigh,  could  you  ascertain  if  there  is  any  mark 
in  that  that  you  can  [282]  recognize? 

A.     Yeah.  That  is  my  mark  right  there. 

Q.  And  Government's  Identification  16,  also,  Mr. 
McVeigh,  is  there  a  mark  in  that  that  you  recognize  ? 

A.     Yeah. 

Q.  Would  you  tell  us  whether  those  marks 
similar  or  anywa}^  you  can  connect  the  two  items 
together  ? 

A.     Yeah,  they  both  came  in  at  the  same  time. 

Q.     They  got  the  same  number  on  them  ? 

A.    Yes. 

Q.  Do  you  have  any  recollection  of  handling  those 
items?  A.     Yeah,  I  do. 

Q.  Do  you  remember  when  that  was,  approxi- 
mately ?  A.    Yeah. 

Q.     When  was  that,  sir,  if  you  remember? 

A.     They  come  in  the  26th  of  January. 

Q.  And  did  you  know  at  that  time  whose  gar- 
ments those  were?  A.     Yes. 

Q.     Whose  garments  were  they  ? 

A.     Well,  they  come  from  the  Alibi  Club  and 

Q.  Don't  examine  the  tags  to  refresh  your  mem- 
OTj,  please. 

A.  They  come  in  from  Curly 's  place.  Pat's  [283] 
clothes. 

Q.     Had  you  seen  the  parka  before  that  day? 

A.    Yeah,  I  cleaned  it  a  lot  of  times. 
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Q.     You  cleaned  it  before  ?  A.     Yeah. 

Q.  And  at  the  time  you  cleaned  it  in  January, 
would  you  tell  us  the  condition  of  the  parka  ? 

A.  Well,  there  was  blood  in  it  here  in  the  hood, 
down  each  side. 

Q.  Did  you  have  anything  to  do  with  restoring 
the  parka  to  the  condition  it  is  now  in? 

A.    Yeah,  I  did  it  myself. 

Q.     You  removed  the  blood  from  it? 

A.     Yes. 

Q.  Do  you  recall  the  other  item  that  you  have 
in  your  hand  at  all?  A.     Yeah,  the  sweater. 

Q.     The  sweater.  A.     Yeah. 

Q.     What  was  the  condition  of  that  item? 

A.  Well,  there  was  a  little  blood  down  the  front 
nf  it. 

Q.     And  did  you  also  remove  that,  sir? 

A.     Yes. 

Q.  Do  you  know,  you  stated  that  you  had  cleaned 
the  red  parka  before  ?  A.     Yes.  [284] 

Q.     Do  you  know  whose  it  was?  A.     Yes. 

Q.     Whose  was  it? 

A.     Well,  it  come  in  from  the  same  place. 

Q.     From  the  Alibi  Club?  A.     Yes. 

Q.     Do  you  know  who  out  there  sent  it  in? 

A.     Well,  Curly  paid  for  it.  It  was  Pat's. 

Q.     It  was  Pat's?  A.     Yes. 

Mr.  Stevens:  Thank  you  very  much,  Mr.  Mc- 
Veigh. Your  witness,  Mr.  Taylor. 
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Cross-Examination 
By  Mr.  Taylor: 

Q.  Mr.  McVeigh,  how  did  you  come  to  the  con- 
clusion that  there  was  blood  on  the  red  garment? 

A.  Well,  to  be  truthful  I  wouldn't  know,  but 
that  is  what  I  treated  it  for.  Does  that  answer  your 
question  ? 

Q.     What  color  was  the  stain? 

A.  Well,  it  was,  would  be,  well,  it  would  be  a 
kind  of  a  dark  brown  stain. 

Q.  That  in  your  experience  of  handling  gar- 
ments that  have  had  blood  on  them  is  the  customary 
that  the  stains  are,   dark  brown? 

A.    Yes.  [285] 

Q.  And  let  me  hold  that  up  and  will  you  show 
the  jury  just  where  tlie  blood  showed  on  that  gar- 
ment, Mr.  McVeigh,  was  there  any  on  the  inside  ? 

A.  Well,  yeah.  It  was  in  here  and  down  each  side. 
There  wasn't  much,  there  was  very  little  on  the 
outside.  It  was  on  the  inside  right  here.  You  can 
see  where  I  worked. 

Mr.  Stevens:  I'm  sorry,  Mr.  McVeigh.  I  can't 
quite  hear  you. 

Mr.  McVeigh:  I  said  the  blood  was  here  in  the 
hood  and  down  the  front  on  the  inside  on  each  side. 
None  on  the  outside. 

Q.  (By  Mr.  Taylor)  :  None  on  the  outside,  is  it, 
very  little  on  the  outside?  A.     Very  little. 

Q.    And  what  would  you  say  as  to  the  amount 
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on  the  inside  on  each  side?  A.     The  amount? 

Q.     Yeah. 

A.  Well,  I  don't  know  as  I  could  explain  the 
amount. 

Q.  I  mean  but  what  area  was  covered  with 
blood  on  each  side  ? 

A.  Well,  you  see,  you  see  right  here  is  where  I 
worked,  right  here  and  right  in  here.  I  worked 
right  there.  I  worked  here,  and  then  I  worked  [286] 
here. 

Q.  I  take  it  then  it  wasn't  all  drenched  with 
blood;  there  was  just  three  spots  around  here,  is 
that  right?  A.     That's  right. 

Q.  And  on  the  other  side,  what  does  it  show 
then? 

A.  Well,  here  is  a  spot  there,  I  worked,  right 
here  and  another  one  here.  There  is  one  there  and 
one  here. 

Q.  And  those  would  be  just  spots  then,  Mr.  Mc- 
Veigh ? 

A.  Yeah,  they  would  be  areas  right  here,  right 
here,  right  in  here. 

Q.  And  then  the  other  stains  were  on  the  inside, 
is  that  right?  A.     Inside  of  the  hood. 

Q.  Then  I  take  it  if  a  person  had  the  nosebleed 
then  he  would  have  to  have  his  face  down  in  that 
hood  to  get  it  soaked  with  blood  oi-  stained  with 
blood?  A.     That's  right. 

Q.  Do  you  have  any  extra  charge  for  removing 
blood  stains?  A.     Yeah,  I  do. 
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Q.  Now,  going  to  ask  you  again,  you  say  that 
you  cleaned  this  parka  quite  a  few  times  before? 

A.    Yes,  I  have. 

Q.  Have  you  cleaned  garments  belonging  to 
Myrtle  Cathey  before?  A.    Yes. 

Q.  Would  you  state  whether  or  not  on  any  of  the 
previous  occasions  had  you  removed  blood  stains 
from  the  clothing  of  Myrtle  Cathey  ? 

A.  I  don 't  know  for  sure.  You  want  a  sure  state- 
ment, I  guess,  so  I  don't  know. 

Q.  Well,  you  can  state  what  you  believe  or  what 
you  think,  the  fact  that  you  cleaned  this  one,  if 
it  would  refresh  your  memory  as  to  any  other  oc- 
casions that  you  found  blood  on  clothing  of  hers  ? 

A.  I  wouldn't  say.  I  couldn't  be  sure.  I  don't 
know. 

Q.     You  are  doubtful,  are  you? 

A.     Yes,  I  am. 

Mr.  Taylor:     That's  all. 

Mr.  Stevens:  Thank  you,  very  much,  Mr.  Mc- 
Veigh. 

Do  you  have  anything  further  of  Mr.  McVeigh  ? 

Mr.  Taylor:     Nothing  further. 

Mr.  Stevens:     Thank  you  very  much. 

(Witness  excused.) 

Mr.  Stevens:  Call  Mr.  Goodfellow.  At  this  time 
we  w^ould  like  to  oifer  Government's  Identifications 
14  and  16  being  the  two  garments  just  described 
and  identified  by  Mr.  McVeigh  and  Mrs.  Metcalf. 

Mr.  Taylor:     If  the  Court  please,  we  are  going 
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to  object  upon  the  grounds  the  garments  are  not 
in  the  condition,  there  has  been  substantial  alter- 
ation of  their  appearance  since  the  time  of  the 
crime  and  that  under  the  law  and  the  facts  [288] 
developed  hereto,  we  do  not  believe  there  has  been 
sufficient  identification  of  the  garments;  and  also 
the  fact  that  they  have  not,  the  appearance  of  them 
have  been  altered  and  there  is  no  substantial  reason 
why  they  should  be  taken,  should  go  to  the  juiy. 

The  Court:     The  Identifications  will  be  received. 

The  Clerk:  Identifiication  No.  14,  the  parka,  is 
Government's  Exhibit  H,  and  No.  16,  the  sweater 
is  Government's  Exhibit  I. 

(Government's  Identification  No.  14  was  ad- 
mitted in  evidence  as  Government's  Exhibit  PI.) 

(Government's  Identification  No.  16  was  ad- 
mitted in  evidence  as  Government's  Exhibit  T.) 

JAMES  J.  GOODFELLOW 

recalled  as  a  witness  in  behalf  of  the  plaintiff, 
having  been  previously  sworn,  testified  further  as 
follows : 

Direct  Examination 
By  Mr.  Stevens: 

Q.  Mr.  Goodfellow,  you  have  previously  been 
sworn  in  this  case,  have  you  not? 

A.     Yes,  sir,  I  have. 

Q.  And  you  have  told  us  your  occupation  as 
Territorial  Policeman?  A.     I  have.  [289] 

Q.  I  want  to  call  your  attention  to  the  evening 
of  the  30th  day  of  January  of  this  year  and  ask 
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you  if  you  were   engaged  in  your  occupation  as 

Territorial  Policeman   on  that  day? 

A.    I  was. 

Q.     Do  you  know  Mr.  Urban?  A.     I  do. 

Q.     Did  you  see  him  that  evening? 

A.     It  was  shortly  after  midnight.  It  would  be 
early  morning  of  the  31st. 

Q.     You  did  see  him  at  that  time? 

A.     I  did. 

Q.     Vt^here  was  it  that  you  saw  him? 

A.     In  St.  Joseph's  Hospital. 

Q.     Where  in  the  hospital  were  you  at  that  time  ? 

A.     On  the  third  floor. 

Q.     Did  you  know  Myrtle  Cathey? 

A.     Not  at  that  time. 

Q.     Was  your  presence  in  the  hospital  in  any 
way  connected  with  Miss  Cathey  ?  A.     It  was. 

Q.     How  was  that,  what  was  the  connection? 

A.     The  nurse  had  called  and  requested  a  police 
officer  to   come  to  the  hospital. 

Q.     Do  you  recall  the  nurse's  name? 

A.     Mrs.  Maybell  Bray.  [290] 

Q.     What  time  was  it,  approximatel3%  that  you 
saw  Mr.  Urban  there? 

A.    Shortly  after  midni^'ht,  about  ten  after  mid- 
night, ten  minutes  after  midnight. 

Q.     Did  you  have  a  discussion  with  Mr.  Urban 
at  that  time?  A.     I  did. 

Q.     Was  there  anyone  else  present  during  that 
discussion?  A.     No,  sir. 

Q.     And  that  was  on  the  evening  of  the  30th  or 
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the  early  morning  hours  rather  of  the  31st  of  Janu- 
ary, this  year?  A.     Yes,  sir,  that's  right. 

Q.     Is  that  correct,  1955? 

A.    That  is  correct. 

Q.  Would  you  tell  us  the  conversation  that  you 
had  with  Mr.  Urban? 

A.  I  asked  Mr.  Urban  what  he  knew  about  the 
condition  of  Mrs.  Cathey.  The  night  supervisor 
there,  this  Mrs.  Bray,  had  told  me  that  she  felt 

Mr.  Taylor:  Just  a  moment,  object  to  the  hear- 
say. 

The  Court:  Yes,  you  will  not  be  permitted  to 
say  what 

Mr.  Taylor:     He  should  know  that. 

Mr.  Stevens:  I  object  to  the  last  statement; 
ask  [291]  that  it  be  stricken,  your  Honor. 

The  Court:     It  may  be  stricken.  Proceed. 

Mr.  Goodfellow:  I  asked  Mr.  Urban  for  an  ex- 
planation between 

Mr.  Taylor:  Just  a  moment,  we  are  going  to 
object  to  the  conversation,  your  Honor,  on  the 
grounds  it  is  an  investigation  by  a  police  officer,  the 
proper  warning  had  not  been  made  as  to  whether 
or  not  he  was  under  arrest  or  that  anything  he  said 
would  be  used  against  him. 

The  Court:  He  may  testify  to  the  conversation 
with  Mr.  Urban  at  that  time. 

Q.  (By  Mr.  Stevens)  :  Will  you,  ])lease,  con- 
tinue, Mr.  Goodfellow? 

A.  Mr.  Urban  had  told  me  that  there  was  noth- 
ing to  be  alarmed  about  over  Mrs.  Cathey 's  condi- 
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tion,  that  it  was  just  a  hair-pulling  contest  that 
had  occurred  between  Mrs.  Cathey  and  another 
woman  who  he  didn't  know  by  name  but  had  been 
in  the  Alibi  Club  at  various  times,  and  that  he 
wasn't  sure  whether  the  hair-])ulling  contest  as 
he  described  it,  had  occurred  at  this  other  woman's 
house  or  just  where  it  was  or  what  the  cause  of  it 
was,  but  he  stated  that  Mrs.  Cathey  he  was  sure 
w^ould  not  want  to  sign  a  complaint  and  I  infomied 
Mr.  Urban  at  that  time  that  if  Mrs.  Cathey  was 
not  in  serious  condition  and  that  she  didn't  wish  to 
sign  a  complaint  that  our  department  wouldn't  be 
interested  in  it,  but  if  Mrs.  [292]  Cathey  died  that 
we  would  be  interested  in  the,  we  would  want  to 
know  all  about  it  and  he  at  that  time  told  me  that 
should  that  happen  he  would  get  busy  and  supply 
me  with  the  names  of  the  people  involved,  but 
that  he  didn't  want  to  tell  me  right  then  because 
it  would  just  drag  in  a  bunch  of  other  people  that 
he  didn't  want  to  be  involved  in  at  that  time. 

Q.  Did  your  discussion  pertain  to  the  condition 
of  Mrs.  Cathey?  A.     Yes,  sir. 

Q.     What  was  that  part  of  the  discussion? 

A.     I  asked  Mr.  Urban  for  an  explanation  be- 
tween the  difference  in  the  w^ay  the  nurse  had  de- 
■  scribed  her  condition  to  me  and  what  he  said  was 
the  matter  as  he  described  it  as  just  a  hair-pulling 
contest,  just  a  little  tussle. 

Q.  Did  your  discussion  pertain  to  what  spe- 
cifically had  happened  to  cause  Mrs.  Cathey  to 
be  in  the  hospital? 
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A.  Mr.  Urban  tolcl  me  that  she  had  been  in  a 
fight  with  another  woman. 

Mr.  Taylor:  We  object,  your  Honor,  repetition, 
already  been  gone  into. 

The  Court :  It  is  perhaps  repetitious  but  I  think 
it  was  caused  by  the  disturbance  in  the  room.  Pro- 
ceed. 

Mr.  Goodfellow :  Mrs.  Cathey  had  been  involved 
in  a  fight  with  another  woman  and  that  when,  I 
asked  when  and  attempted  to  pin  it  dovv^i  to  a  date 
he  said  either  the  22nd  [293]  or  the  23rd  of  January 
and  that  everything  was  all  right  with  Mrs.  Cathey 
until  the  evening  of  the  30th  when  he  was  rubbing 
her  back  and  she  said  she  wanted  to  look  up  at 
the  ceiling  and  her  neck  popped  real  loud  and  she 
passed  out. 

Q.  (By  Mr.  Stevens)  :  Did  you  obtain  a  de- 
scription of  this  woman? 

A.  Mr.  Urban  gave  me  a  description  of  this 
woman,  yes. 

Q.     Do  you  recall  what  that  was  ? 

A.  As  I  recall  he  said  the  woman  would  be  about 
five  three  or  five  four  inches  in  height,  around  a 
hundred  thirty  pounds  in  weight,  with  dark  hair 
and  that  he  believed  her  first  name  was  Peggy. 

Q.  And  this  was  the  woman  that  you  have  re- 
ferred to  with  whom  Miss  Cathey  had  purportedly 
been  in  some  sort  of  a  struggle? 

A.    Yes,  sir,  that  is  the  description. 

Q.  Did  you  ask  or  did  any  of  your  discussion 
pertain  to  the  address  where  Miss  Cathey  lived? 
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A.    Yes,  sir. 

Q.    What,  where  did  you  discover  that  she  lived? 

A.  Mr.  Urban  said  she  had  an  apartment  in  the 
Alibi  Club. 

Q.  Was  there  any  further  discussion  pertaining 
to  her  relationship  to  the  Alibi  Club? 

A.  Mr.  Urban  said  they  were  sort  of  going  to- 
gether, that  her  name  was  on  the  license,  liquor 
license  there.  [294] 

Q.  Have  you  had  an  opportunity  to  observe  Mr. 
Urban 's  general  physical  appearance? 

A.     Yes,  sir,  several  times. 

Q.     How  big  would  you  say  he  is? 

A.     Six  foot,  six  foot  one,  somewhere  in  there. 

Q.     Approximate!}^  how^  much  does  he  weigh? 

A.     Two-twenty,  two  hundred  thirty  pounds. 

Q.     W^hat  would  you  say  his  build  is? 

A.     I  would  say  he  was  stocky  built,  heavy  built. 

Q.  Did  you  see  Mr.  Urban  later  on  the  same 
morning?  A.     Yes,  sir. 

Q.     And  where  was  that? 

A.    At  the  city  police  station. 

Mr.  Taylor:     Where? 

Mr.  Goodfellow:     City  Police  Station. 

Q.     (By  Mr.  Stephens)  :     Do  you  recall  the  time? 

A.     Approximately  two-thirty. 

Q.     Do  you  know  what  Mr.  Urban  was  there  for  ? 

A.    Yes,  sir. 

Q.     What  was  he  there  for  ? 
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A.     He  had  brought  a  letter  there   with   Mrs. 
Cathey's  relatives'  address  on  it. 
Q.     He  was  there  voluntarily? 
A.     He  was.  [295] 

Q.  Was  there  anyone  else  there  at  that  time 
that  you  recall?  A.     Yes,  sir. 

Q.     Who  was  that? 

A.  Sergeant  Frank  Wirth  of  the  city  police, 
Sergeant  David  John  of  the  city  police  and  Officer 
Byrom  of  the  city  police. 

Q.  Did  you  have  a  conversation  with  Mr.  Urban 
at  that  time  ?  A.     I  did. 

Q.     What  was  your  conversation  with  him? 
A.     I  asked  him  for  another  description  of  that 
woman  that  he  had  told  me  about  over  in  the  hos- 
pital. I  asked  him  specifically  what  her  name  was. 
Q.     What  was   the  reply? 
A.     He  had  forgotten. 

Q.  What  was  the  rest  of  your  conversation,  if 
there  was  anything  further? 

A.  I  asked  him  to  look  at  his  hands  and  he 
showed  me  his  hands.  The  conversation  was  concern- 
ing the  possibility  of  whether  he  had  given  Mrs. 
Cathey  the  beating. 

Mr.  Taylor:  Just  a  moment,  your  Honor,  going 
to  object  to  that,  the  witness  should  know  better 
than  to  indulge  in  what  possibilities  might  happen. 
Mr.  Stevens:  The  conversation  pertained  to  the 
possibility.  [296]  There  is  no  question  of  possibility 
involved.  I  believe  the  officer's  testimony  should 
stand. 
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The  Court:  I  believe  the  witness  should  be  care- 
ful and  state  what  was  said  rather  than  conjecture. 

Q.  (By  Mr.  Stevens)  :  What  was  said  concern- 
ing that  subject? 

A.  Mr.  Urban  was  asked  if  he  had  beaten  Mrs. 
Cathey  as  a  result  of  jealousy  and  Mr.  Urban  said 
he  had  not.  He  was  asked  if  he  had  ever  beaten 
her  and  he  replied  that  he  had  roughed  her  up  a 
couple  of  times. 

Q.  Did  you  see  Mr.  Urban  again  in  connection 
with  the  death  of  Miss  Cathey?  A.     I  did. 

Q.     Do  you  recall  when  that  was? 

A.    On  February  4th. 

Q.     And  where  was  that  meeting? 

A.     In  the  Alibi  Club. 

Q.     What  time  was  that? 

A.  It  was  in  the  evening.  I  am  not  sure  of  the 
time. 

Q.     Was  there  anyone  with  you  at  that  time? 

A.    Yes,  sir. 

Q.     Who  was  that? 

A.     Sergeant  Wirth  of  the  city  police. 

Q.  Was  there  anyone  at  the  Club  other  than 
Mr.  Urban?  A.     Yes,  sir.  [297] 

Q.     Do  you  know  who  that  was  ? 

A.     I  don't  recall.  I  didn't  pay  any  attention. 

Q.     How  many  other  people  were  there? 

A.     Oh,  I  would  say  a  half  a  dozen. 

Q.    What  took  place  there  at  that  time? 

A.    We  talked  to  Mr.  Urban  again. 

Q.     Where  did  you  talk  to  him? 
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A.     In  the  bedroom. 

Q.     Is  that  located  in  the  club  itself? 

A.    Yes,  sir. 

Q.  Was  there  anyone  other  than  Mr.  AVirtli  and 
you  and  Mr.  Urban  at  that  time?  A.     No,  sir. 

Q.     Do  you  recall  the  conversation  at  this  time? 

A.    I  do. 

Q.  Would  you  tell  us  the  conversation  as  yon 
recollect  it  ? 

A.  Mr.  Urban  at  that  time  told  us  that  the  story 
that  he  had  told  me  in  the  hospital  was  not  true, 
that  there  was  no  other  woman  and  that  it  was  only 
a  story  that  Mrs.  Cathey  had  requested  that  he  tell, 
so  that  she  wouldn't  get  arrested,  and  then  he  went 
on  to  say  what  he  knew  about  the  circumstances 
surrounding  her  beating. 

Q.  What  was  that  that  he  stated  to  3"ou  C(^n~ 
cerning  that,  the  circumstances?  [298] 

A.  He  stated  that  on  the  morning  of  January 
22nd  he  received  a  telephone  call  from  Mrs.  Cathey. 
She  said  she  was  at  the  Players  Club  and  she  had 
asked  him  to  come  down  there,  that  he  had  went 
down  there;  that  they  had  had  a  few  drinks  there 
and  that  they  had  gone  back  to  the  Alibi ;  that  they 
had,  I  believe  two  or  three  drinks  he  said  in  the 
Alibi  Club  and  then  Mrs.  Cathey  wanted  to  go  oxit 
again.  He  said  that  he  told  her  that  it  would  ])e 
better  to  go  to  bed.  She  said  she  was  going  out  any- 
how and  walked  out  and  slammed  the  door;  that 
he  went  to  bed  and  that  he  hadn't  seen  her  again 
until   about  two   or  two-thirty   on   that   afternoon 
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when  she  was  knocking  at  the  door  and  she  was 

beaten  at  that  time. 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  to  object  to  that  last  question  unless  there 
is  an  explanation  about  the 

The  Court:     I  think  it  should  be  clarified. 

Mr.  Taylor:  I  move  to  strike  the  word  beaten 
at  that  time. 

Mr.  Stevens:  Just  a  minute,  your  Honor,  I  be- 
lieve that  Mr.  Goodfellow  w^as  relating  a  conversa- 
tion of  the  defendant. 

The  Court :  Yes,  but  beaten  at  that  time,  I  think 
that  should  be  clarified. 

Q.  (By  Mr.  Stevens)  :  What  did  the  conversa- 
tion pertain  to  on  that  point;  [299]  do  you  under- 
stand the  problem,  Mr.  Goodfellow? 

A.    No,  sir,  I  don't. 

Q.  The  implication  she  was  beaten  at  that  time, 
Mr.  Urban  stated  he  had  beaten  her  or  she  was 
beaten  when  he  opened  the  door? 

A.  He  opened  the  door  and  Mrs.  Cathey  was 
there  all  bloody  and  beaten ;  that  he  had  taken  Mrs. 
Cathey  in,  had  put  her  to  bed  and  called  a  taxicab 
and  had  tried  to  get  Mrs.  Cathey  to  go  to  the  hos- 
pital but  Mrs.  Cathey  had  refused  to  go  to  the 
hospital  and  that  later  on  that  evening  he  had  called 
the  doctor. 

Q.  Now,  Mr.  Goodfellow,  do  you  know  a  Mr. 
YicHart?  A.     I  do. 

Q.     Do  you  know  what  business  he  is  connected  | 
with?  A.    I  do. 
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Q.     What  business  is  that? 

A.     Radio  Cab  Company. 

Q.  Have  you  ever  had  occasion  to  see  Mr.  Hart 
in  connection  with  this  case?  A.     I  have. 

Q.  This  is  Government's  Identification  13;  could 
you  tell  us  what  that  is  ? 

A.  This  is  a  trip  ticket  that  I  obtained  from 
Mr.  Hart. 

Q.  And  do  you  know,  strike  that,  please.  What 
did  you  go  to  Mr.  Hart's  place  of  business  [300] 
for?  A.     To  obtain  this  trip  ticket. 

Q.     Did  you  have  a  specific  date  in  mind? 

A.     Yes,  sir. 

Q.     What  date  was  that  ?  A.     January  22nd. 

Q.     Of  1955?  A.     Of  1955,  yes,  sir. 

Q.  And  did  you  have  a  particular  cab  number 
in  mind?  A.     Yes,  sir. 

Q.    What  cab  number  was  that? 

A.     Twenty,  two,  zero. 

Q.  And  did  you  assist  in  the  search  for  that 
ticket  ? 

A.    I  was  with  Mr.  Hart  when  he  found  it. 

Q.  Do  you  know  what  date  that  ticket  you  have 
there,  Government's  Identification  13,  pertains  to? 

A.    I  do. 

Q.     What  date  is  that?  A.     January  22nd. 

Q.  Did  you  place  any  mark  on  the  ticket  at  the 
time  you  found  it?  A.     I  did. 

Q.     What  mark  did  you  place  on  it? 

A.     The  initials  on  the  back. 
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Mr.  Stevens:  At  this  time  the  Government 
moves  the  [301]  admission  of  Government's  Identi- 
fication 13. 

Mr.  Taylor:  We  object  to  that,  your  Honor. 
There  is  no  connection  of  that  exhibit  with  this  de- 
fendant, there  is  no  testimony  that  on  that  trip  in 
question  the  defendant  or  the  deceased  rode  in  that 
cab.  Unless  he  could  testify  to  that  your  Honor,  I 
don't  think  it  is  admissible.  I  don't  see  ^Yhore  even  if 
they  did  connect  it  up  that  way  where  it  adds  to 
or  detracts  from  this  case  whatsoever.  It  looks  to 
me  like  superfluous  exhibit  they  are  trying  to  get  in, 
bury  the  jury  in  exhibits;  no  connection  at  all. 

The  Court:  The  Court  feels  that  it  is  relevant 
and  will  admit  it. 

The  Clerk:     Government's  Exhibit  J. 

(Government's  Identification  No.  13  was  ad- 
mitted in  evidence  as  Government's  Exhibit  J.) 

Mr.  Stevens:  May  we  have  the  recess  at  this 
time,  your  Honor*? 

The  Court:  Members  of  the  jury,  once  more  I 
admonish  you  to  not  discuss  this  case  with  anyone; 
do  not  permit  anyone  to  discuss  it  with  you;  and 
not  to  listen  to  any  conversation  concerning  the 
subject  of  the  trial;  do  not  form  or  express  any 
opinion  until  the  case  is  finally  sul)mitted  to  you. 
We  will  take  a  ten  minute  recess. 

The  Clerk:  Court  is  recessed  for  ten  [302] 
minutes. 
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(Thereupon,  at  4:05  p.m.,  the  Court  took  a 
recess  until  4:15  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court :  Let  the  record  show  the  presence  of 
the  defendant  and  his  counsel.  Mr.  Stevens,  you  had 
something  to  take  up  in  the  absence  of  the  jury. 

Mr.  Stevens:  Your  Honor,  we  have  been  con- 
sidering the  objection  made  by  counsel  concerinng 
the  five  pictures  that  were  identified  by  Mr.  Douthit. 
To  my  recollection  there  was  only  one  mention  of  a 
spot  at  one  time.  There  was  no  discussion  of  blood 
stains  at  that  time  and  due  to  the  fact  that  we 
cannot  establish  the  condition  of  the  room  where 
those  pictures  were  taken  on  the  22nd  or  the  23rd 
and  we  did  not  gain  access  to  the  room  until  the 
arrest,  we  think  that  perhaps  they  may  be  remote 
and  we  would  consent  to  the  motion  of  the  defense 
to  strike  those  exhibits,  or  strike  the  Identifications 
and  will  not  pursue  that  line  of  questioning. 

The  Court:  Has  that  motion  been  made  by  the 
defense  % 

Mr.  Stevens:  I  believe  he  objected  very  strenu- 
ously to  the  testimony  on  the  ground  that  they 
were  remote  from  the  time  of  the  occasion  due  to 
the  time  of  the  arrest.  We  believe  that  they  are 
relevant  but  they  are  remote  and  we  have  no  way 
of  establishing  the  condition  of  the  room  on  the 
morning  of  the  events  that  are  charged  in  the  in- 
dictment. AVe  believe  [303]  that  the  objection  has 
merit  because  of  the  quality. 
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The  Court:  What  are  the  Identification  num- 
bers 1 

The  Clerk :     Nos.  8  to  12,  your  Honor. 

The  Court:     Mr.  Taylor,  is  that  your  motion? 

Mr.  Taylor:  I  think  at  the  time  we  made  the 
motion  it  was  during  the  conference  at  the  bench. 
I  don't  know  whether  I  made  it  in  those  words.  I 
would  strenuously  object  if  they  were  going  to  be 
offered.  At  this  time,  your  Honor,  for  the  purpose 
of  the  record,  I  w^ill  make  a  formal  objection  to 
the  introduction  of  those  particular  Identifications. 

Mr.  Stevens:  We  were  withdrawing  the  Identi- 
fications and  consenting  to  the  motion  to  strike  Mr. 
Douthit's  testimony  pertaining  to  those  Identifica- 
tions. 

The  Court:  Very,  well.  So  ordered.  It  will  be 
stricken. 

Mr.  Stevens :  May  we  recall  the  jury  at  this  time, 
your  Honor? 

The  Court:     Very  well. 

(At  this  time,  the  jury  entered  the  court- 
room.) 

The  Court :     Parties  wish  to  have  the  jury  polled  ? 
Mr.  Taylor:     No,  we  will  stipulate  they  are  all 
present,  your  Honor. 
Mr.  Stevens:    We  so  stipulate. 
The  Court :     Very  well.  Proceed.  [304] 
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JAMES  J.  GOODFELLOW 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand. 
Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Mr.  Goodfellow,  the  time  that  you  had  the 
first  conversation  at  the  hospital  with  Mr.  Urban, 
did  the  fact  that  the  nurse  or  the  supervisor  was 
present,  Mrs.  Bray? 

A.  Mrs.  Bray  was  present  during  our  conversa- 
tion? 

Q.     Yes,  sir.  A.     No,  sir. 

Q.  Well  then,  if  she  testified  she  was  present 
during  the  conversation  she  would  be  wrong  then,  is 
that  right? 

A.  She  may  have  been  there  at  intermittent 
parts,  but  she  wasn't  there  during  the,  not  con- 
tinuously. 

Q.  Now,  you  stated  that  Mr.  Urban  stated  at  a 
later  conversation  that  he  had  roughed  up  Miss 
Cathey  a  couple  of  times,  what  did  you,  did  he 
elaborate  on  that  as  to  what  that  meant? 

A.    No. 

Q.  I  suppose  several  meanings  could  be  given  to 
that  particular  phrase,  could  they  not? 

A.     Depending  upon  the  individual,  I  guess. 

Q.  Well,  Mr.  Goodfellow,  after  Mr.  Urban  told 
you  the  [305]  story  about  her,  about  Mrs.  Cathey 
coming  home  at  two  o'clock  in  the  afternoon,  did 
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you  make  any  investigation  in  that  particular  area 
of  town,  in  South  Fairbanks,  to  ascertain  who  had 
inflicted  the  injuries  upon  Miss  Cathey? 

A.     Yes,  sir. 

Q.  Mr.  Goodfellow,  did  you  know  at  the  time  that 
you  talked  with  Mr.  Urban  at  the  hospital  that  it 
was  through  Mr.  Urban 's  alarm  at  the  condition  of 
Miss  Cathey  that  caused  her  to  be  in  the  hospital? 

A.  At  that  time  the  only  thing  I  knew  was  that 
Mr.  Urban  had  accompanied  Mrs.  Cathey  to  the 
hospital  and  that  Mrs.  Bray  had  asked  him  to  staj'' 
there. 

Q.  And  then  after  did  you  talk  to  Doctor  An- 
derson ?  A.     No,  sir,  I  did  not. 

Q.  And  did  you  after  that  ascertain  that  Mr. 
Urban  alarmed  at  the  condition  of  Miss  Cathey 
had  called  Doctor  Anderson  to  come  to  the  Alibi 
Club  on  the  evening  of  January  31st  ? 

A.     When  are  you  speaking  of  Mr.  Taylor? 

Q.  January  31st,  when  she  was  taken  to  the 
hospital. 

A.  No,  sir,  I  didn't  see  Doctor  Anderson  on 
the  31st  of  January. 

Q.  Well,  did  you  since  learn  though  that  it  was 
through  Mr.  Urban 's  alarm  at  her  condition  tliat 
he  called  Doctor  [306]  Anderson  and  Doctor  An- 
derson did  take  Miss  Cathey  to  the  hospital? 

Mr.  Stevens:  I  object,  your  Honor,  it  would  be 
self-serving;  it  would  be  hearsay  where  he  got  the 
information  anyway. 

The  Court :    He  may  answer  if  he  knows. 
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Mr.  Goodfellow:  I  believe  Doctor  Anderson  said 
he  did.  I  don't  know  for  sure.  I  don't  know  that 
Mr.  Urban  called  Doctor  Anderson,  no. 

Q.  (By  Mr.  Taylor) :  Did  you  know  Doctor  An- 
derson came  down  to  the  Alibi  Club  on  the  evenint; 
of  January  31st  ?  A.     Yes,  sir. 

Q.     But  you  don't  know  who  called  him*? 

A.     I  can't  say  who  called  him. 

Q.  And  you  don't  know  whether  Doctor  Ander- 
son went  out  there  of  his  own  volition  or  not? 

A.  According  to  Doctor  Anderson  he  was  called 
out  there. 

Q.  Then  Mr.  Urban  accompanied  the  injured 
person  to  the  hospital,  is  that  right? 

A.     As  far  as  I  know^  he  did. 

Mr.  Taylor:  I  believe  that's  all.  Sergeant  Good- 
fellow. 

Mr.  Stevens:     Thank  you  very  much.  [307] 

(Witness  excused.) 
Mr.  Stevens:     Call  Sergeant  Wirth. 

FRANCIS  X.  WIRTH 

a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Will  you  state  your  name,  ])lease? 

A.     Francis  X.  Wirth,  Jr. 

Q.     What  do  you  do,  Mr.  Wirth  ? 
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A.  I  am  a  Sergeant  on  the  city,  Fairbanks, 
Alaska,  City  Police  Department. 

Q.     Do  you  know  Mr.  Urban,  Mr.  Wirth? 

A.     I  do. 

Q.  Were  you  a  city  policeman  in  January  of 
1955?  A.     I  was. 

Q.  Did  you  have  any  connection  with  the  investi- 
gation concerning  the  death  of  Myrtle  Cathey? 

A.     I  did. 

Q.  In  connection  with  that  did  you  see  Mr. 
Urban  ?  A.     1  did. 

Q.  When  is  the  first  time  you  saw  Mr.  Urban 
in  coimection  with  it? 

A.  Approximately  two  forty-five  a.m.  on  the 
morning  [308]  of  January  the  31st,  1955. 

Q.    And  where  was  that? 

A.  That  was  at  the  City  Police  Station,  Fair- 
banks, Alaska. 

Q.     Was  there  anyone  with  you  there  ? 

A.  There  was  Sergeant  Dave  John  and  Of&cer 
Goodfellow  of  the  Territorial  Police,  and  Officer 
Byrom,  Donald  Byrom. 

Q.  Did  you  have  a  conversation  with  Mr.  Urban 
there?  A.     I  did. 

Q.     What  was  that  conversation? 

Mr.  Taylor:  I  don't  believe  the  proper  founda- 
tion has  been  laid,  your  Honor,  as  to  who  was  par- 
ticipating in  the  conversation,  who  was  present. 

The  Court:     I  think  he  may  answer. 

Mr.  Wirth :  I  asked  Mr.  Urban  how  Pat  Cathey 
had  been  hurt  and  he  asked  me  or,  excuse  me,  he 
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told  me  that  Pat  had  been  beaten  by  some  woman. 

Q.  Do  you  recall  any  further  part  of  that  con- 
versation? A.     I  do.  I  asked,  yes,  I  do. 

Q.     What  was  that? 

A.  I  asked  him  if  he  knew  who  the  woman  was 
and  he  said  he  did  not. 

Q.  Did  you  see  Mr.  Urban  again  concerning  this 
same  matter?  [309]  A.     I  did. 

Q.     Do  you  recall  when  that  was* 

A.     That  was  on  February  the  4th. 

Q.     And  where  did  you  see  him? 

A.     At  the  Alibi  Club  on  South  Cushman  Street. 

Q.     Was  there  anyone  with  you  at  that  time? 

A.  Officer  James  Goodfellow  of  the  Territorial 
Police  was  with  me. 

Q.  Did  you  havc^  a  conversation  with  Mr.  Urban 
at  that  time?  A.     I  did. 

Q.     Do  you  recall  the  ai)proximate  time  of  day? 

A.     I  do  not. 

Q.  Do  you  recall  the  4th  day  of  February,  is 
that  correct? 

A.  I  do.  It  was  in  the  evening'  but  I  don^t  re- 
member the  approximate  time. 

Q.     Where  did  the  conversation  take  place? 

A.  It  took  place  in  a  bedroom  off  the  bar  at  the 
Alibi  Club. 

Q.     And  what  was  the  conversation  at  that  time  ? 

A.  Mr.  Urban  told  us  that  he  wanted  to  tell  us 
the  true  way  that  Pat  Cathey  had  been  hurt  and 
that  he  wanted  to  change  the  story  that  he  had  told 
us  yjreviously. 
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Q.     And  what  did  he  tell  you  at  that  time?  [310] 

A.  At  that  time  he  told  us  that  Pat  Cathey  had 
gone,  liad  left  the  Alibi  Club  on  the  early  morning 
of  January,  January  the  22nd  and  that  she  did  not 
return  until  about  three  p.m.  that  aftei'noon.  Excuse 
me.  That's  right,  three  p.m.  that  afternoon,  that 
w]ien  she  did  return  she  had  been  beaten  and  she 
told  him  that  some  man  had  beaten  her  and  had 
taken  her  money;  that  she  came  in  and  sat  down 
on  a  stool  at  the  bar  and  wanted  a  shot  and  when 
she,  while  she  was  sitting  at  the  bar  she  fell  back- 
ward off  the  stool  and  hit  her  head  on  the  floor 
and  her  neck  popped  like  a  cannon,  Mr.  Urban  said. 
He  said  he  then  called  Ted  Beasley,  the  Vet's  cab 
driver  and  he  and  Mr.  Beasley  tried  to  get  Pat 
Cathey  to  go  to  the  hospital.  Pat  did  not  want  to 
go  to  the  hospital.  Therefore,  Mr.  Ui'ban  and  Mr. 
Beasley  tried  to  forcibly  take  Pat  to  the  taxi  which 
Mr.  Beasley  had  but  they  could  not  get  her  off  the 
bed  and  therefore,  Mr.  Urban  called  Doctor  Ander- 
son. Doctor  Anderson  came  out,  went  out  to  the 
Alibi  Club  and  gave  Pat  a  shot  which  quieted  her 
at  that  time. 

Q.  You  recall  any  of  the  rest  of  the  conversa- 
tion at  that  time,  if  there  was  any  further  con- 
versation ? 

A.  Well,  Mr.  Urban  asked  me  to  advise  him  at 
that  time  and  I  told  him  that  the  only  way  I  could 
advise  him  was  to  get  a  lawyer.  We  asked  h.im  if 
he  would  go  with  us  to  the  Territorial  Police  Station 
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to  go  over  this  statement  again  and  [311]  he  com- 
plied v/ith  that  request.  He  did  go  with  us. 

Q.  Did  he,  did  your  discussion  pertaining  to  any 
further  incidents  that  took  place  during  Miss 
Cathey's  lifetime? 

Mr.  Taylor:  If  the  Court  please,  we  are  going 
to  object  to  that.  It  is  so  indefinite  it  is  a  little  in- 
definite and  might  be  a  shotgun  question.  I  think 
he  should  pinpoint  it  down  a  little  bit,  your  Honor. 

Mr.  Stevens:     I  will  be  glad  to,  your  Honor. 

Q.  (By  Mr.  Stevens)  :  Did  your  discussion  per- 
tain to  am^thing  on  the  30th  day  of  January,  19551 

A.     Yes,  it  did. 

Q.     What  was  that  part  of  the  discussion'? 

A.  The  part  that  I  remember  about  the  30tli 
right  off  is  that  Mr.  Urban  said  that  he  was  asked 
by  Pat  Cathey  to  rub  her  back  that  afternoon,  and 
when  he  did  he  noticed  a  bruise  on  her  back  where 
she  had  bumped  her  back  while  she  was  dancing 
the  night  previously.  He  said  she  had  bumped  it 
on  the  corner  of  a  table  and  he  said  while  he  was 
rubbing  her  back  she  tilted  her  head  back  and  tried 
to  look  at  the  ceiling  and  that  her  head  popped 
again  the  same  as  it  had  the  night  when  she  fell 
off  the  stool. 

Q.  During  these  conversations  did  you  ascer- 
tain where  Mrs.  Cathey  lived?  [312] 

A.     I  did. 

Q.     Where  was  that? 

A.  In  this  same  bedroom  where  we  were  talking 
with  Mr.  Urban  off  the  bar  at  the  Alibi  Club. 
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Q.  Did  you  ascertain  how  long  she  had  been 
living  there? 

A.  If  I  did  I  don't  remember.  It  was,  I  don't 
remember  juvst  how  long  he  stated. 

Q.  Did  any  of  your  discussion  pertain  to  the 
reason  for  the  first  explanation  Mr.  Urban  had 
given  3^ou  concerning  Miss  Cathey's  condition? 

A.  Yes,  he  said  that  Pat  knew  that  she  was 
going  to  the  hospital  and  she  w^as  afraid  that  if 
something  happened  to  her  that  she  didn't  want 
the  story  to  get  back  to  her  relatives  that  she  had 
been,  had  been  a  working  girl  and  had  been  hurt 
while  out  with  a  man  and  so  they,  she,  excuse  me, 
Pat  wanted  Mr.  Urban  to  tell  this  story  about  be- 
ing beaten  by  the  woman. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Now,  Mr.  Wirth,  when  you  first  saw  Mr.  Ur- 
ban at  the  police  station  what  particular  business 
was  he  there  on? 

A.  He  came  to  the  ])olice  station  to  bring  us  an, 
excuse  me,  an  address  and  the  address  was  that  of 
relatives  of  Pat  Cathey  in  Montana. 

Q.  Was  you  acquainted  with  Pat  Cathey  during 
her  lifetime?  [313] 

A.     I  didn't  know  the  girl,  no. 

Q.  Now,  did  you  talk  to  Mr.  Urban  at  the  police 
station  about  this  incident?  A.     I  did. 
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Q.  Was  that  the  time  he  told  you  Miss  Cathey 
had  been  beaten  by  a  woman? 

A.     That  is  true. 

Q.  Was  that  the  same  night  that  he  brought  the 
address  of  Miss  Cathey 's  relatives'? 

A.     That  is  true. 

Q.  And  then  when  was  the  next  time  you  talked 
to  him?  A.     On  the  4th  of  February. 

Q.     Fourth  of  February  ?  A.     Right. 

Q.  Did  you  get  a  statement  at  that  time  from 
Mr.  Urban  % 

A.  The  Territorial  Police  took  a  statement  from 
Mr.  Urban. 

Q.     Did  he  sign  it? 

A.     Not  to  my  knowledge. 

Q.  And  you  say  the  next  talk  you  had  with  him 
was  on  the  4th  of  February,  is  that  right? 

A.     That  is  correct. 

Q.     And  who  was  present  then? 

A.  When  the  statement  was  taken  at  the  Terri- 
torial Police  Station  Officer  Goodfellow  and  Lieu- 
tenant Mayfield  and  myself  were  present.  [314] 

Q.  Now,  when  Mr.  Urban  stated  that  Miss 
Cathey  had  come  in  all  beaten  up  and  that  she  fell 
off  of  a  stool  and  hurt  her  neck,  was  Sergeant  Good- 
fellow  there? 

A.  I  believe  that  he  was  unless  he  stepped  out 
of  the  room  for  a  minute.  I  believe  he  was  there 
at  the  time. 

Q.  And  you  believe  he  was  there  all  the  time, 
is  that  right? 
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A.  Not  all  the  time,  sir.  He  was,  he  did  step  out 
of  the  room,  T  remember  at  one  time  for  just  a 
minute. 

Q.     How  long  did  he  step  out  ? 

A.  It  was  just  out  and  right  back.  It  was  just, 
he  went  out  to  the  outer  office  for  somethinc^  but 
it  was  just  a  matter  of  a  few  seconds,  I  believe. 

Q.  And  was  that  at  the  same  time  you  mentioned 
about  rubbing  her  back  and  noticing  the  swelling? 

A.  I  don't  remember  him  mentioning  any  swell- 
ing. He  mentioned  a  biniise  and  about  rubbing  her 
back,  yes. 

Q.     And  he  said  that  it  popped,  the  neck  popped  ? 

A.     Yes. 

Q.     Like  as  if  a  vertebrae  was  out  of  place? 

A.     He  didn't  mention  that,  no. 

Q.  Did  you  get  tliat  impression,  the  vertebrae 
popped  back  in  place?  A.     No,  I  didn't. 

Q.  What  impression  did  you  get  that  she  broke 
her  neck?  [315] 

A.  I  didn't,  T  didn't  reach  any  conclusion  on 
that,  sir. 

Q.     It  didn't  register? 

A.  The  thing  that  registered  is  that  every  time 
she  fell  he  said  she  popped  her  neck  like  a  cannon. 

Q.  That  was  twice  he  spoke  about  that.  Now, 
where  was  she  supposed  to  have  fallen  the  first 
time  off  the  bar  stool  ? 

A.     Where  had  she  fallen? 

Q.    Yeah,  where  would  that  take  place? 

A.     At  the  Alibi  Club. 
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Q.  Sergeant  Gooclfellow  was  there  at  the  tiine 
tliat  he  mentioned  that,  is  that  rio^hi  ? 

A.     He  was  there  with  me. 

Q.  Was  this  the  time  that  you  talked  to  ^.\t. 
Urban  at  the  Alibi  Club? 

A.     Was  this  the  time,  did  you  say? 

Q.     Yeah. 

A.  He  mentioned  it  at  the  Alibi  Club  nnd  a^aiu 
at  the  Territorial  Police. 

Q.  At  both  of  those  conversations  was  Sergeant 
Good  fellow  there  f 

A.  Yes,  he  was,  but  at  the  Alibi  Club  Officer 
Goodfellow  ste]>])ed  out  to  the  bar  for  a  minute  while 
Curly  wanted  to  talk  to  me.  [316] 

Q.  You  say  you  liadn't  been  acquainted  with 
Myrtle  Cathey  then  in  her  lifetime? 

A.     No,  I  hadn't  been. 

Q.     You  know  her  when  you  see  her? 

A.     No,  T  didn't. 

Q.  Did  you  ever  have  any  reason  to  a^o  into  the 
Alibi  Club  prior  to  that  time? 

A.     Yes,  I  did. 

Q.    You  ever  see  her  there  tending  barf 

A.     No,  I  didn't. 

Q.     You  know  she  was  part  owner? 

A.     I  didn't  before  this  happened,  no,  sir. 

Mr.  Tavlor:     That's  all. 
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Redirect  Examination 
By  Mr.  Stevens: 

Q.  Mr.  Wirth,  just  one  thing,  you  have  told  us 
part  of  a  conversation  that  took  place  down  at  the 
Q^rritorial  Police  Station,  is  that  correct? 

A.    Yes. 

Q.  In  addition  to  what  you  and  Mr.  Goodfellow 
talked  to  Mr.  Urban  about  at  the  Alibi  Club  on  the 
4th  ?  A.     In  addition,  yes. 

Q.  In  other  words,  there  were  two  conversations 
you  participated  in  on  the  4th,  is  that  correct*? 

A.     That  is  correct.  [317] 

Q.  Was  there  anyone  else  at  the  Territorial  Po- 
lice Station  besides  Mr.  Goodfellow? 

A.    Yes. 

Q.     Who  was  that? 

A.    Lieutenant  Maytield. 

Mr.  Stevens:     Thank  you  very  much. 

Recross-Examination 
By  Mr.  Taylor: 

Q.  Mr.  Wirth,  would  it  be  possible  for  you  to 
get  a  copy  of  the  statement  that  was  taken  down 
at  the  police  station? 

A.     If  there  was 

Q.     Bring  that  here  tomorrow  morning. 

A.     A  statement  in  writing? 

Q.     Yeah,  statement  of  Mr.  Cathey. 

Mr.  Stevens:     I  believe  that  is  an  improper  way 
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to  make  a  demand  for  production  of  any  evidence, 

your  Honor. 

The  Court:  I  didn't  recall  that  the  witness  said 
that  a  statement  was  signed  by  the  defendant.  Did 
you  so  testify? 

Mr.  Wirth :     No,  I  did  not,  sir. 

Mr.  Taylor:  He  stated,  your  Honor,  I  believe 
there  was  a  statement  taken  there. 

The  Court:  I  didn't  understand  his  testimony 
that  way  but  I  don't  wish  to  jjut  any  judgment  and 
memory  ahead  of  [318]  yours.  We  will  have  to  read 
the  transcript  to 

Mr.  Taylor:  I  don't  think  it  is  material,  your 
Honor.  I  am  not  particular. 

The  Court :     Very  well. 

Mr.  Taylor:     I  have  a  method  of  getting  it. 

The  Court:     All  right. 

(Witness  excused.) 

Mr.  Stevens :     See  if  Mr.  Traf ton  is  there,  please. 
The  Clerk:     Govermnent's  Identification  No.  19. 

(Plat  showing  bedroom  of  Alibi  Club  was 
marked  Government's  Identilication  No.  19.) 
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WILLIAM  TRAFTON 
a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr,  Stevens : 

Q.    State  your  name,  please. 

A.     William  Trafton. 

Q.     What  do  you  do,  Mr.  Trafton? 

A.  Employed  by  the  Department  of  Territorial 
Police. 

Q.  How  long  have  you  been  a  territorial  police- 
man ?  A.     Five  years  in  March. 

Q.  This  is  Government's  Identification  19,  Mr. 
Trafton,  would  you  tell  us  what  that  is?  [319] 

A.  This  is  a  room  in  the  Alibi  Club  which  is 
located  at  Twenty-third  and  Cushman  and  is  the 
room  used  as  a  bedroom  out  there. 

Q.  What  is  the  Identification  though;  it  is  a 
drawing  of  some  type  ? 

A.  It  is  a  drawing  of  scale  of  the  bedroom  and 
the  furniture  that  is  in  the  bedroom  at  the  time  tlie 
drawing  was  made. 

Q.     Do  you  know  who  made  that  drawing? 

A.    I  made  the  drawing. 

Q.  When  did  you  obtain  the  information  for 
that? 

A.  The  information  was  obtained  on  the  night 
of  the  26th  of  Februaiy. 

Q.    Of  this  year?  A.     Of  this  year. 

Q.  And  how  were  the  measurements  obtained,  by 
actual  measurements  ? 
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A.  Measurements  were  obtained  by  actual  meas- 
urements by  myself  and  Max  Rodgers. 

Q.  Is  that  a  scale  drawing  as  close  as  you  can 
make  it? 

A.  This  is  a  scale  drawing.  The  scale  is  one  inch 
to  a  foot  and  the  outside  measurements  of  the  room 
are  correct  as  close  as  you  can  make  it  by  this 
graph  paper.  The  furniture  inside  the  room  is  drawn 
m  proportion  to  the  room  and  it  is  not  to  scale.  [320] 

Q.     It  is  approximate  locations'? 

A.  It  is  the  location,  the  approximate  location 
of  the  furniture  at  that  time. 

Q.  Where  is  that  room  located  in  relation  to  the 
bar  of  the  Alibi  Club? 

A.     It  is  to  the  north  of  the  bar. 

Q.  As  you  go  in  the  door,  which  way  is  it,  the 
front  door  ? 

A.  You  go  in  the  front  door,  you  jog  a  little  to 
the  left  when  you  go  in  and  then  you  head  straight 
into  the  bedroom. 

Q.  You  viewed  the  room  at  that  time  when  you 
were  in  there  yourself,  personally? 

A.     Yes,  sir,  I  did. 

Q.  And  does  that  diagram  you  have  made  fairly 
represent  the  location  of  the  physical  objects  in  that 
room  at  that  time  ?  A.     It  does. 

Q.  Are  there  any  extraneous  comments  on  that 
other  than  just  the  location  of  the  physical  objects 
and  the  explanation  of  those  objects? 

A.     No,  sir. 
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Mr.  Stevens:  We  offer  that  Identification  as  an 
exhibit. 

Mr.  Taylor:  We  object,  your  Honor,  upon  the 
grounds  it  is  immaterial,  irrelevant,  incompetent, 
don't  truthfully  [321]  show  the,  depict  the  x\libi 
Club,  the  entrance  to  the  bedroom,  too  remote  in 
point  of  time.  It  was  drawn  by  Mr.  Trafton  on 
February  the  26th,  a  month  after  the  death  of 
Cathey,  no  proper  foundation  has  been  laid  that 
the  furniture  in  the  room  on  the  26th  day  of 
February  was  the  same  identical  furniture  that  was 
in  there  on  the  22nd  day  of  January,  1955. 

The  Court:  The  Court  can't  see  the  relevancy  of 
the  exhibit  at  this  time.  I  will,  therefore,  deny  the 
offer  at  this  time. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Mr.  Taylor:  I  don't  think  I've  got  a  question  to 
ask  him. 

Mr.  Stevens:  We  withdraw  the  exhibit.  That's 
all,  Mr.  Trafton. 

(Witness  excused.) 

Mr.  Stevens:  May  we  take  the  evening  recess, 
your  Honor? 

The  Court:     It  is  nearly  five.  Any  objections'? 

Mr.  Taylor:     Absolutely  not,  your  Honor. 

The  Court:  Members  of  the  juiy,  once  again  it 
is  my  duty  to  admonish  you  not  to  discuss  the  subject 
of  this  trial  with  any  person;  do  not  permit  any 
person  to  discuss  it  with  you;  do  not  listen  to  any 
conversation   concerning  the   subject  of  the  trial ; 
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and  do  not  form  or  express  any  opinion  until  the 
case  is  finally  submitted  to  you.  You  are  excused 
until  ten  o'clock  tomorrow  morning.  [322] 

The  Clerk:     Court  is  adjourned  until  ten  o'clock 
tomorrow  morning. 

(Thereupon,  at  4:55  p.m.,  the  trial  of  this 
cause  was  adjourned  until  May  20,  1955,  at 
10:00  a.m.) 


May  20,  1955—10:00  A.M. 

Be  It  Remembered,  that  upon  the  20th  day  of 
May,  1955,  at  the  hour  of  10  o'clock  a.m.,  the  trial 
of  this  cause  was  resumed,  the  plaintiff  and  the  de- 
fendant both  represented  by  counsel,  the  Honorable 
Vernon  D.  Forbes,  District  Judge,  presiding: 

The  Clerk :     Court  is  now  in  session. 

The  Court :  Let  the  record  show  the  presence  of 
the  defendant  and  his  counsel;  the  government  at- 
torneys. Will  the  Clerk,  please,  call  the  roll  of  the 
jury  and  the  alternates? 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  jury.) 

The  Clerk :    They  are  all  present,  your  Honor. 
The    Court:     Very   well.    The   defendant   ready 
to  proceed? 

Mr.  Taylor:  The  defendant  is  ready,  your 
Honor. 

The  Court :     The  government  1 

Mr.    Stevens:     The   government   is   ready,   your 

Honor.  Your  Honor,  we  would  move  the  admission 
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of  this  Government's  Identification  18,  which  is  the 
book  that  corresponds,  has  the  number  which  corre- 
sponds to  the  two  exhibits  that  are  in  [313]  evidence 
at  this  time,  Government's  Exhibit  H  and 
I  have  the  same  number.  It  is  to  tie  into,  to  show 
that  there  was  proper  identification. 

Mr.  Taylor:  We  will  stipulate,  your  Honor, 
without  the  introduction  of  the  book. 

The  Court:     Will  you  repeat  that,  Mr.  Taylor? 

Mr.  Taylor:  I  say  I  will  stipulate  that  they 
have  that  identification  number  of  the  cleaners  on 
those  two  garments  without  bothering  about  intro- 
ducing the  book. 

Mr.  Stevens:  The  book  goes  a  little  further, 
showed  the  identitj^  of  the  customer  which  is  con- 
nected with  the  number,  being  Curly  Urban.  If  Mr. 
Taylor  would  stipulate  that  this  book  shows  that  No. 
18777  was  an  item  sent  in  by  Curly  Urban  or  items 
of  clothing  sent  in  by  Curly  Urban  we  would  ap- 
preciate it. 

Mr.  Taylor:     We  will  stipulate  to  that. 

The  Court:     Very  well,  so  stipulated. 

Mr.  Stevens:  Thank  you,  your  Honor.  May  we 
withdraw  that  exhibit  then  due  to  the  stipulation? 

The  Court:     Any  objection? 

Mr.  Taylor:     No  objection. 

Mr.  Stevens:     Call  Mr.  Mayfield,  please. 
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a  witness  called  in  behalf  of  the  plaintiff,  was  duly 
sworn  and  testified  as  follows :  [324] 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Would  you  state  your  name  for  us,  please? 

A.     E.  L.  Mayfield. 

Mr.  Miller :     Beg  pardon,  sir. 

Mr.  Mayiield:     E.  L.  Mayfield. 

Q.  (By  Mr.  Stevens)  :  What  is  your  occupation, 
Mr.  Mayfield? 

A.  I  am  in  the  employ  of  the  Department  of  Ter- 
ritorial Police. 

Q.     Where  do  you  live?  A.     In  Anchorage. 

Q.  In  January  of,  in  the  early  part  of  February 
of  this  year  where  were  you  stationed? 

A.     I  was  working  in  Fairbanks  at  that  time. 

Q.     And  was  that  for  the  Territorial  Police? 

A.     Yes,  sir. 

Q.  While  you  were  here  as  a  Territorial  Police- 
man, Mr.  Mayfield,  did  you  come  in  contact  with 
Mr.  Urban,  the  defendant  in  this  case? 

A.     Yes,  I  did. 

Q.     Do  you  recall  when  that  was? 

A.  It  was  February  the  4th,  about  ten  forty-five 
in  the  evening. 

Q.     And  where  was  that  ?  [325] 

A.  In  the  Territorial  Police  Office  here  in  Fair- 
banks. 

Q.  Was  there  anyone,  anyone  with  you  at  that 
time? 
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A.  Yes,  Officer  Goodfellow  of  the  Department  of 
Territorial  Police  and  Officer  AVirtli  working  for  the 
Fairbanks  police. 

Q.  Did  you  have  a  conversation  at  that  time 
with  Mr.  Urban  ?  A.     Yes,  wt  do. 

Q.  Was  this  conversation  prefaced  with  any 
type  of  statement  to  Mr.  Urban  concerning  whether 
or  not  he  had  to  make  a  statement  to  you? 

A.  Yes,  he,  when  he  came  into  the  office  I  asked 
him  if  he  wanted  to  discuss  this  case  with  me  and 
he  said  that  he  did. 

Mr.  Stevens:  The  planes  are  giving  us  a  ])ad 
time. 

Mr.  Taylor:  Just  wait  until  that  noise  calms 
down,  will  you  ? 

Mr.  Mayfield :     O.  K. 

Q.  (By  Mr.  Stevens)  :  Now,  will  you  continue, 
please  ? 

A.  We  asked  him  if  he  would  like  to  discuss 
this  case  with  us  and  he  said  that  he  did. 

Q.  And  was  Mr.  Urban  under  any  ]'estraint  at 
that  time  ?  A.     No,  he  w^as  not. 

Q.  He  was  not  under  any  arrest  or  anything  like 
that?  A.     No.  [326] 

Q.  Will  you  tell  us  what  the  conversation  at 
that  time  was*? 

A.  Yes.  I  personally  advised  him  or  rather  asked 
him  if  he  would  like  to  discuss  this  case  and  he 
said  he  Avould.  I  told  him  he  didn't  have  to  if  he 
didn't  want  to  because  anything  that  he  may  say 
could  be  used  agaiiLst  him  and  he  said  no,  that  he 
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wanted  to  discuss  the  case  in  its  entirety.  He  ad- 
vised us  that  on  the  morning-  of  January  21st  be- 
tween five  and  seven  a.m.,  he  had  gone  to  tlie 
Players  Club  at  Fairbanks  to  get  the  girl  that  was 
living  with  him  by  the  name  of  Cathey,  and  she 
didn't  want  to  come  back  to  the  club  with  him  so 
he  said  he  took  her  by  the  arm  and  put  her  in  the 
cab  and  took  her  back  out  to  the  Alibi  Club  w^here 
they  had  been  staying.  He  advised  that  they  had 
been  staying  together  since  last  September  or  Octo- 
ber. He  stated  at  that  time  that  when  she  had  moved 
in  with  him  that  she  was  without  funds  and  he  had 
paid  her 

Mr.  Taylor:     Just  a  moment,  please. 

Mr.  Stevens :     Go  ahead. 

Mr.  Taylor:     Start  that  statement  over,  will  you? 

Mr.  Mayfield :     In  its  entirety  ? 

Mr.  Taylor:     No,  just  that  last  part. 

Mr.  Mayfield :  When  she  had  moved  in  with  him 
last  October,  September  or  October,  she  was  with- 
out funds. 

Mr.  Stevens :  Your  Honor,  the  testimony  of  Mr. 
Mayfield  [327]  is  not  going  to  take  too  long.  Could 
we  close  all  these  window^s  for  this  time? 

The  Court:  We  can  certainly  close  the  windows 
on  this  wall. 

Mr.  Stevens :  I  think  the  record  should  show  that 
these  interruptions  are  coming  from  extraneous 
noises  from  outside. 

Mr.  Mayfield:  Mr.  Urban  advised  he  had  gone 
down  to  this  downtown  rooming  house  or  hotel  and 
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paid  her  back  room  or  what  money  she  owed.  He 
advised  us  that  he  had  jjromised  her  half-interest 
in  the  chib  if  she  would  stay  there  and  w^ork  with 
him  and  he  had  said  that  she  had  lived  in  the  Alibi 
Club  along  with  him  during  this  time;  said  when 
they  came  in  out  of  the  cab  this  morning  of  January 
21st  that  they  went  to  the  bar  and  had  a  drink  and 
while  they  were  drinking  she  foil  off  the  stool  and 
hit  her  head  on  the  floor  and  made  the  remark  that 
it  sounded  like  a  cannon.  So  he  got  a  towel  and 
cleaned  her  up  and  put  her  to  bed.  She  w^anted 
something  to  eat  but  he  only  gave  her  some  fruit 
juices  and  put  her,  no,  I  take  that  back.  When 
they  came  in,  had  that  drink,  she  said  that  she  was 
going  back  out  that  night,  that  morning,  and  he 
said  no,  you  are  not,  so  she  slammed  the  door  and 
left.  He  didn't  see  her,  he  said  again  until  Saturda}^ 
morning  between  seven  and  eight  o'clock  and  when 
she  came  in  and  at  that  time  she  was  all  beat  up  and 
'was  covered  with  blood.  He  said  she  was  wearing 
brown  slacks  [328]  and  a  red  coat  and  she  wanted 
Mr.  Urban  to  buy  her  a  drink,  so  they  w^ent  to  the 
bar  and  had  the  drink  and  that  is  when  she  fell 
off  the  stool  and  her  head  hit  the  floor  and  he  made 
the  remark  that  it  sounded  like  a  cannon  and  that 
was  when  he  had  got  a  towel  and  cleaned  her  up  and 
put  her  to  bed  and  gave  her  some  orange  juice.  Hej 
had  asked  her,  he  told  us  he  had  asked  her  at  that 
time  who  beat  her  up  and  she  ad^sdsed  that  sh( 
would  fight  her  own  battles.  He  asked  if  he  couldn'1 
take  her  to  a  doctor  or  call  one  and  she  said  no.l 
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She  refused,  but  about,  he  said  about  between  seven 
and  eight  o'clock  Saturday  evening  he  did  call  a 
doctor  and  had  a  doctor  come  out  to  the  Alibi  Club 
to  sew  up  her  lip  and  the  doctor  had  asked  her  then 
who  had  beat  her  up  and  she  said  that  she  would 
fight  her  own  battles.  He  said  that  he  didn't  keep 
the  club  open  during  her  recuperation.  She  would 
be  up  from  time  to  time  attempting  to  cook  some 
meals  but  he  would  prepare  fruit  juices  and  see 
that  she  had  something  to  eat.  He  said  he  did  go  to 
town  from  time  to  time  to  get  some  fruit  juices 
and  milk  for  her,  said  on  January  the  30th  in  the  eve- 
ning she  was  up  attempting  to  get  a  typewriter  or 
had  a  typewriter  and  fallen  and  advised  him  that 
she  had  hurt  her  back  and  asked  if  he  wouldn't 
rub  her  back.  He  said  that  while  he  was  rubbing  her 
back  something  snapped  and  she  advised  him  that 
her  fingers  were  getting  numb  so  he  called  an  am- 
bulance and  an  ambulance  came  and  took  her  to  the 
hospital  in  Fairbanks  and  at  the  hospital  again  he 
asked  [329]  who  had  done  it  and  she  said  that  she 
would  take  care  of  it.  Either  myself  or  Mr.  Wirtli 
asked  him  at  the  time  if  he  was  not  the  one  that 
had  beat  up  Cathey  and  he  said,  no,  and  that  he 
could  prove  it.  I  asked  Mr.  Urban  if  he  would  like 
to  prove  it  and  talk  to  a  polygraph  or  a  lie  detector 
and  he  said  no,  that  he  w^ould  not  talk  to  a  lie 
detector  until  such  time  as  he  had  consulted  his 
attorney.  Mr.  Urban  was  in  the  office  where  v»'e 
had  our  discussion  for  about  an  hour  and  a  half 
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when  he  left  with  Officer  Wirth  of  the  Police  De- 
partment. 

Q.  (By  Mr.  Stevens)  :  Was  this  a  signed  state- 
ment ?  A.     No. 

Q.     Did  you  take  any  notes  of  your  own  ? 

A.    Yes,  I  did. 

Mr.  Stevens:  Thank  you  very  much,  Mr.  May- 
field.  Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  How  long  have  you  been  with  the  Territorial 
Police,  Mr.  Mayfield  1 

A.  Well,  since  they  started  about  a  year  and  a 
half  ago,  Territorial  Police. 

Q.  And  prior  to  that  you  was  with  what  they 
called  the  Alaska  Highway  Patrol? 

A.     Yes,  sir.  [330] 

Q.  And  what  was  the  duration  of  your  entire 
services  with  the  Territory  as  a  police  officer? 

A.     I  believe  April,  1947, 1  started. 

Q.  About  eight  years  then,  a  little  better  than 
eight  years  3'ou  have  been  on  the  force? 

A.     Yes,  sir. 

Q.  Now,  at  the  time  that  yon  asked  Mr.  Urban 
if  he  would  take  a  polygraph  test  did  you  have  a 
polygraph  machine  at  the  Territorial  Headquarters?^ 

A.     No,  sir. 

Q.     Now,  did  you  consult  your  notes,  Mr.  May-] 
field,  before  you  came  to  testify  at  this  time  ? 
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A.     Yes,  sir. 

Q.     How  long  previous  to  testifying  I 

A.  I  consulted  them  just  before  coming  into  the 
court  room. 

Q.  And  how  long  did  you  go  over  those  notes, 
liow^  long  did  you  spend  on  them,  you  might  call  re- 
freshing your  memory  ? 

A.     Oh,  about  thirty  minutes,  I  imagine. 

Q.  Now,  how  does  it  happen  to  be  that  Mr.  Urban 
was  at  the  Territorial  Police  Office  on  February  th(^ 
4th? 

A.  Officers  Wirth  and  Officer  Goodfellow  and  he 
were  in  the  office  when  I  came  in. 

Q.  You  don't  know  how  he  happened  to  be 
brought  there  then  ?  [331] 

A.  They  had  asked  me  if  I  would  like  to  sit  in 
and  discuss  this  matter  with  them. 

Q,  Was  that  before  they  went  up  to  the  Alibi 
Club  and  got  him  or  before,  or  after  they  had 
]:>rought  him  down  there  ? 

A.  I  don't  believe  they  advised  me  until  such 
time  they  had  contacted  Mr.  Urban.   I  am  not  sure. 

Q.  And  you  stated  that  all  you  did  was  ask  him 
if  he  wished  to  make  a  statement  about  the  case,  is 
that  right?  A.     I  asked  him  that,  yes. 

Q.  And  he  had  no  hesitation  about  making  a 
statement  in  the  case?  A.     No,  sir. 

Q.  Now,  you  say  Officer  Goodfellow  and  Mr. 
Wirth  of  the  city  police  were  there  ? 

A.     Yes,  sir. 

Q.     Now,  you  say  that  was  on  January  the  21st 


324  Leon  D.  Urhmi  vs. 

(Testimony  of  E.  L.  Mayfield.) 

that  Mr.,  that  the,  that  Mr.  Urban  said  he  had  gone 
to  the  Players  Club  ?  A.     Yes,  sir. 

Q.     Are  you  sure  that  it  was  not  the  22nd? 

A.  My  notes  reflected  it  was  the  morning  of  Jan- 
uary the  21st. 

Q.  If  Sergeant  Wirth  and  Mr.  Goodfellow  both 
advised  it  was  the  22nd  wouldn't  you  say  they  were 
wrong  ? 

A.  I  can  only  testify  from  what  my  notes  re- 
veal. [332] 

Q.     Not  from  your  memory  then  ? 

A.     No,  I  couldn't. 

Q.     Mot  from  your  memory  ? 

A.     I  couldn't  remember  that  long,  no. 

Q.  I  see.  Now,  how  long  did  he  say  he  had  been 
at  the  Players  Club?  A.     He  didn't  state. 

Q.  Did  he  make  any  particular  reference  to  any 
acts  that  took  place  there  or  anything  that  he  had 
done? 

A.  Yes,  T  just  stated  that  he  had  gone  there  to 
take  Cathey  home  with  him  and  said  that  she  re- 
fused to  go  or  said  she  didn't  want  to  go  and  he  had 
taken  here  by  the  arm  and  they  got  a  cab  and  went 
out  to  the  Alibi. 

Q.  Did  he  tell  you  that  Miss  Cathey  had  called 
him  from  the  Players  Club  to  come  and  get  her? 

A.     I  don't  recall  he  had  told  her  that. 

0.     Did  vour  notes  reflect  that?  A.     No. 

Q.  And  did  he  say  how  long  he  had  been  at  the 
Players  Club?  A.     No. 

Q.     Did  you  ask  him?  A.     I  don't  recall. 
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Q.  And  did  he  say  anything  to  you  about  buying 
a  drink  or  two  at  the  Players  Club?  [333] 

A.     Not  that  I  recall. 

Q.  Well,  you  remember  whether  Mr.  Wirth  or 
Goodfellow  asked  him  those  questions  while  you 
were  there  ? 

A.     If  they  did  I  didn't  put  them  in  my  notes? 

Q.  Now,  in  your  questioning,  Mr.  Mayfield,  just 
what  was  you  trying  to  ascertain;  was  you  trying 
to  get  what  happened  that  morning,  what  he  had 
done  between  the  time  he  went  to  the  Players  Club? 

A.  He  advised  us  that  he  wanted  to  tell  us  the 
entire  incident  that  led  us  to  this  Cathey's  death  and 
it  was  a  voluntary  statement  as  far  as  we  were  con- 
cerned. 

Q.  Did  you  interpose  any  questions  to  Mr. 
Urban  ? 

A.  Probably  from  time  to  time  we  had  asked 
some. 

Q.  So  far  as  you  remember  you  didn't  interpose 
any  questions  as  to  what  happened  in  the  Players 
Club?  A.     T  don't  recall. 

Q.  And  then  what  time  did  he  say  that  he  and 
Miss  Cathey  went  back  to  the  Alibi  Club? 

A.     Fi'om  the  Players  Club  ? 

Q.     Yes. 

A.  He  said  that  he  had  called  at  the  Players 
Club  between  ^\e  and  seven  a.m. 

Q.  And  I  don't  believe  you  quite  got  your  an- 
swer that  time.  You  say  what  between  five  and 
seven?  [334] 
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A.  He  said  he  had  called  at  the  Players  Club 
1:>etween  five  and  seven  a.m.  to  take  her  home. 

Q.  And  then  I  believe  you  also  stated  something 
about  when  he  took  her  home  that  she  sat  down  at 
the  bar  and  fell  off  the  stool  ? 

A.  Yes,  I  did.  I  made  a  correction  on  that.  I" 
would,  they  had  a  drink  and  then  she  said  she  was 
going  to  leave  and  that  is  when  she  left  and  slammed 
the  door. 

Q.  She  did  not  then,  he  didn't  say  she  sat  down 
on  the  stool  when  they  went  in  from  after  getting, 
arriving  back  from  the  Players  Club  ? 

A.  They  may  have  set  on  the  stool  to  have  that 
drink  before  she  left. 

Q.  There  was  nobody  fell  off  any  stool  at  that 
time?  A.     He  didn't  state  there  was. 

Q.     Your  memory  played  tricks  on  you,  did  it? 

A.  When  she  fell  off  the  stool  was  when  she  had 
come  back  Saturday  morning. 

Q.     Now,  what  date  was  Saturday  night? 

A.     January  22nd. 

Q.  And  then  what  time  did  Mr.  Urban  say  that 
you,  or  say  that  she  had  come  back  to  the  Alibi  Club  ? 

A.  It  was  Saturday  morning  between  seven  and 
eight. 

Q.  Saturday  morning  between  seven  and  eight 
o'clock.'' [835]  A.     Yes. 

Q.  Was  that  the  time  that  she  left  the  Alibi  Club 
after  coming  back  from  the  Players? 

A.  She  had  left  the  Alibi  Club  Friday  morning 
and  came  back  Saturday  morning. 
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Q.     What  date  was  Friday  morning  ? 
A.     January  the  21st. 

Q.  Would  you  like  to  consult  you  notes  a  liltic 
bit,  Mr.  Mayfield,  to  see  how  close  you  are  in  you? 
testimony  ?  A.     If  I  may. 

Q.     What?  A.     If  I  may. 

Q.  Well,  wait,  I  will  go  a  little  farther  with  this, 
30  then  he  told  you  that  she  came  back  then  between 
seven  and  eight  o'clock  on  Saturday  morning,  is 
that  right  ?  A.     Yes,  sir. 

Q.  Now,  if  Mr.  Goodfellow  testified  that  she 
came  back  at  two  o'clock,  afternoon  of  the  21st  or 
22nd,  would  you  think  Mr.  Goodfellow  would  be 
testifying  to  something  different  than  you  ? 
A.  I  can  only  testify  to  what  my  notes  reveal. 
Q.  No,  you  are  testifying  as  to  Avhat  Mr.  Urban 
told  you,  are  you  not  ? 

A.  I  am  testifying  what  I  jotted  down  at  the 
time  Mr.  Urban  and  T  liad  our  discussion.  [336] 

Q.  And  if  Mr.  Goodfellow  in  testifying  to  the 
same  conversation — — 

Mr.  Stevens:  I  object  to  that.  Mr.  Goodfellow 
iid  not  testify  to  the  same  conversation,  misstating 
the  evidence. 

Q.  (By  Mr.  Taylor):  Mr.  Mayfield,  if  Mr. 
Goodfellow  was  testifying  to  the  same  conversation 
and  said  she  came  back  at  two  o'clock  in  the  after- 
noon, would  you  say  that  his  testimony  was  wrong? 
Mr.  Stevens:  I  object  to  that  and  ask  that  the 
question  be  stricken  on  the  gi'ound  that  it  is  mis- 
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stating  the  evidence.  Mr.  Goodfellow  did  not  testify 
concerning  the  conversation  which  took  place  at  the 
Teiritoria]  Police  office.  Mr.  Wirth  touched  ufjon 
it,  ])ut  Mr.  Goodfellow  testified  concerning  a  con- 
versation with  Mr.  Urban  at  the  Alibi  Club  on  the 
evening  of  Feliruary  4th. 

The  Court :     Objection  sustained. 

Mr.  Taylor.  If  the  Court  please,  I  would  like  to 
have  that  testimony  before  the  Court  sustains  that 
objection  because  I  am  positive  in  my  own  mind 
that  Mr.  Goodfellow  of  the  Alaska  Police  testified 
to  conversation  at  the  police  headquarters  and  also 
a  conversation  at  the  Alibi  Club.  Mr.  Wirth  also 
testified  to  the  conversation. 

Mr.  Stevens:  I  am  not  challenging  Mr.  Taylor's 
memory,  but  he  has  got  the  police  headquarters 
mixed  up.  Mr.  [337]  Goodfellow  testified  concerning 
a  conversation  at  the  Fairbanks  City  Police  head- 
quarters and  later  that  was  on  the  morning  of  the 
31st  day  of  January,  1955,  and  he  later  testified  con- 
cerning a  conversation  on  the  evening  of  the  4th 
day  of  February,  1955,  at  the  Alibi  Club. 

The  Court :  That  is  what  my  notes  reflect  as  Mr. 
Stevens'  statement,  but  if  Mr.  Taylor  washes  to  go 
through  the  testimony  with  the  rei)orter  I  wish  to 
give  him  an  opportunity  to  do  so. 

Mr.  Taylor:  AVell,  our  notes  show,  your  Honor, 
that  the  testimony  w^as,  but  I  will  ask  him  another 
question  about  the  same  matter  first  and  maybe  we 
will  go  back  and  get  the  records  later  on. 

The  Court :     Ver}'  well. 


I 
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Q.  (By  Mr.  Taylor) :  Mr.  Mayfield,  if  Sergeant 
Wirtli  testified  here  as  to  a  conversation  that  he  had 
with  Mr.  Urban  at  the  police  headquarters  in  your 
presence  on  the  4th  day  of  February,  1955,  and  Mr. 
Wirth  testified  that  Miss  Cathey,  Mr.  Urban  had 
said  that  Miss  Cathey  returned  to  the  Alibi  Club  at 
three  o'clock  in  the  afternoon  of  the  22nd  of  Janu- 
ary, 1955,  would  you  say  that  Sergeant  Wirth  was 
wrong  ? 

A.  Well,  I  can  only  testify  as  to  what  my  notes 
reveal. 

Q.  Oh,  you  are  not  testifying  from  your  memory 
then  of  the  conversation  between  you  then?  [338] 

A.  In  a  sense  it  would  be  because  I  jotted  down 
what  he  had  told  me  on  my  notes  and  I  had  to  re- 
fresh my  memory.  Naturally,  I  couldn't  remember 
those  dates  and  times. 

Q.  Well,  now,  would  you  answer  the  question 
though,  which  would  be  right,  your  testimony  now 
as  to  what  the  conversation  was  or  Sergeant  Wirth 's 
testimony  as  to  what  the  conversation  was  ? 

A.     I  didn't  understand  your  question. 

Q.  You  testified  that  she  returned  at  seven  or 
eight  o'clock  in  the  morning  to  the  Alibi  Club? 

A.     That  is  what  Mr.  Urban 

Q.  Sergeant  Wirth  says  that  Mr.  Urban  says  at 
the  same  conversation  that  she  returned  at  three 
0  'clock  in  the  afternoon  of  the  22nd  ? 

A.  My  testimony  is  that  Mr.  Urban  had  advised 
us  that  she  had  returned  between  seven  and  eight 
o'clock  on  Saturday  morning. 
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Q.  Xow,  Mr.  Mayfield,  isn't  it  a  fact  that  you 
liaA'e  got  that  just  turned  around,  that  she  left  at 
seven  or  eight  o'clock  in  the  morning  and  returned 
at  two  o'clock  that  afternoon,  or  three  o'clock? 

A.     Xo,  no,  I  'm  not. 

Q.     What?  A.     Xo.sir. 

Q.  AVell  Sergeant  Wirth  then  was  incorrect  in 
his  [339]  testimony  if  he  testified  to  that  effect? 

A.     I  can't  tell  you  anything  about  his  testimony. 

Q.     You  what? 

A.     I  couldn't  state  anrthinsr  about  his  testimonv. 

Q.  Well,  you  say  that  your  testimony,  is  it  cor- 
rect testimony  ? 

A.  When  Mr.  Urban  was  giving  us  the  informa- 
tion I  was  jotting  it  down  and  in  rereading  this 
morning  I  testified  exactly  what  my  notes  reveal. 

Q.  Well,  so  then,  if  your  testimony  was  the  testi- 
mony you  took  was  jotted  down  at  that  time  and 
Mr.  Wirth  testified  to  entirely  different  statement 
by  Mr.  Wirth,  evidently  then  Sergeant  Wirth  is 
wrong  or  ^fr.  Turban  I  mean.   Sergeant  Wirth  is 


vrono' 


? 


Mr.  Stevens:  I  believe  that  it  is  argumentative 
and  again  if  Mr.  Taylor  wishes  to  pursue  this  per- 
laps  we  should  read  over  the  testimony  because  ^{v. 
Wirth  and  ^Ir.  Goodfellow  testified  concerning  two 
specific  conversations.  These  are  separate  conver- 
sations. One  at  the  police  station,  another  at  the 
Alibi.  This  is  a  third  (Uie  at  the  Territorial  Police 
station. 


I 
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The  Court:  I  don't  think  the  proper  foundation 
has  been  laid  to  show  this  is  the  identical  conversa- 
tion or  statement  of  the  defendant.  The  witness 
hasn't  said  that  while  he  made  his  notes  and  took 
the  statement  that  Mr.  Goodf ellow  was  [340]  present 
at  all  times. 

Mr.  Taylor:  Oh,  yes,  your  Honor,  the  testimony 
was  that  Mr.  Mayfield,  Sergeant  Goodfellow  and 
Sergeant  Wirth  were  all  present  at  that  time. 

The  Court :     I  wish  to  give  counsel  an  opportunity 
to  go  over  the  testimony  to  be  certain  of  this  point. 
Mr.  Taylor:     Well,  your  Honor,  I  didn't  put  this 
testimony  in.    The  government  brought  it  in  and 
there  was  such  discrepancy  in  it  I  want  to  get  it 
straightened  around,  see  how  it  came  about.   This  is 
the  first  time  it  crept  into  the  evidence  here  that  she 
came  home  at  seven  or  eight  o'clock  in  the  morning. 
The  Court:     I  \\dll  give  counsel  an  opportunit.v 
to  go  into  the  transcript  so  we  will  know  what  ^\'e 
are  doing  here. 
Mr.  Taylor:     Go  into  what,  your  Honor? 
The  Court:     The  transcript. 
Mr.  Taylor:     Yes,  sir. 

The  Court:  So,  members  of  the  jury,  to  know 
Avhat  has  developed  and  we  want  the  matters  to  be 
as  accurate  as  possible  at  this  time  I  am  going  to 
declare  a  recess  and  I  once  more  admonish  you  not 
to  discuss  this  case  with  anyone ;  do  not  permit  any- 
one to  discuss  it  with  you;  and  do  not  listen  to  any 
conversation  concerning  the  subject  of  the  trial;  do 
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not  form  or  express  any  opinion  until  the  case  is 
finally  submitted  to  you.  We  will  take  a  ten  minute 
recess.  [341] 

The  Clerk:     Court  is  recessed  for  ten  minutes. 

(Thereupon,  at  11:00  a.m.,  the  Court  took  a 
recess  until  11:10  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk :     Court  is  reconvened. 

The  Court:  Let  the  record,  j)lease,  show  the 
presence  of  the  defendant  and  his  counsel,  and  the 
government  attorneys. 

Mr.  Taylor:  We  will  stipulate  the  jury  is  all 
present. 

Mr.  Stevens :     We  will  also  stipulate,  your  Honor. 

The  Court:     Very  well.  Proceed. 

E.  L.  MAYFIELD 

the  witness  under  examination  at  the  time  the  recess 
was  taken,  resumed  the  stand  for  further  cross- 
examination. 

By  Mr.  Taylor : 

Q.  Mr.  Mayfield,  during  the  recess  did  you  con- 
sult your  notes  ?  A.     No,  sir. 

Q.     Oh,  you  didn't,  you  didn't  look  them  over. 
Now,  just  one  question  then,  your  testimony  that 
you  have  given  on  direct  and  cross-examination,  was  I 
that  from  your  memory  or  was  it  from  your  notes? 

A.  I  read  my  notes  this  morning  as  I  have  testi-] 
fied  that  I  had,  oh,  about  thirty  minutes  prior  toj 
entering  the  court  room.  [342] 


United  States  of  America  333 

(Testimony  of  E.  L.  Mayfield.) 

Q.  And  before  you  read  the  notes  this  morning, 
did  you  have  a  clear  memory  of  what  had  transpired 
on  February  the  4th  ? 

A.  With  the  exception  of  the  exact  dates  and 
times. 

Mr.  Taylor :     That 's  all. 

Redirect  Examination 
B}^  Mr.  Stevens : 

Q.  You  are  testifying  from  your  memory  as  re- 
freshed by  your  examination  of  your  notes  this 
morning,  is  that  it  ?  A.     Yes,  sir. 

Mr.  Stevens:  Just  a  minute,  your  Honor.  There 
has  been  this  delay  and  I  am  not  sure  what  \Yas 
covered  on  cross-examination  now. 

The  Court :     Very  well. 

Q.  (By  Mr.  Stevens)  :  Were  you  a  witness  at 
the  Alibi  Club,  Mr.  Mayfield,  when  the  conversation 
with  Mr.  Groodfellow  and  Mr.  Wirth  related  here 
took  place  ?  A.     No,  sir. 

Mr.  Stevens :     No  further  questions. 

Mr.  Taylor:     That's  all. 

The  Court :     That's  all,  Mr.  Mayfield. 

Mr.  Mayfield :     Thank  you. 

(Witness  excused.) 

Mr.  Stevens:  Mr.  Hall,  are  there  any  of  the  gov- 
ernment identifications  that  have  not  been  admitted 
that  are  still  [343]  in  the  form  of  being  offered? 
That  was  not  offered  at  this  time.  It  was  overruled. 

The  Clerk:     That  is  all  there  are,  sir.    The  five 
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pictures  were  withdrawn.  The  taxi  record,  the  parka 
and  the  sweater  are  in,  and  the  pair  of  dark  gray 
slacks  and  the  pair  of  just  gray  slacks  are  not  in  and 
didn't  get  in. 

Mr.  Stevens :  We  now  withdraw  those  identifica- 
tions, your  Honor,  on  the  ground  that  we  could  not 
identify  them  sufficiently. 

The  Court :    Any  objection  ? 

Mr.  Tayl or :     No  ob j ection. 

The  Court :     They  may  be  withdrawn. 

The  Clerk :     That  is  all  there  are,  sir. 

Mr.  Stevens :  The  government  rests  at  this  time, 
your  Honor. 

The  Court:  The  government  having  rested,  is 
tho  defendant  ready  to  proceed? 

Mr.  Miller:  If  the  Court  please,  as  I  have  pre- 
viously notified  the  Court  when  Mr.  Stevens  notified 
us  last  night  that  this  was  going  to  be  his  last  wit- 
ness and  we  prepared  for  an,  or  attempted  to  pre- 
pare for  a  motion  but  due  to  the  fact  that  we  have 
only  the  one  set  of  books  in  our  library  and  this  case 
is  hinged  on  certain  cases  Mr.  Stevens  also  looking 
at  some  of  those  cases,  there  were  several  of  the 
books  that  w(^  couldn't  get.  For  that  reason,  I  would 
like  the  Court  to  give  us  some  [344]  time  to  check 
those  books,  check  those  particular  cases  before  wi 
make  our  motion  and  we  would  like  to  make  a  motion^ 
out  of  the  hearing  of  the  jury. 

Tho  Court:  How  much  time  would  you  like,  Mr. 
Miller  I 

Mr.  ^Miller:     AVell,  due  to  the  fact  that  we  workec 
through  lunch  yesterday  I  would  sort  of  request 
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that  we  don't  have  to  work  through  it  again  today. 
I  would  like  to  have,  to  make  the  motion  until  three 
o'clock.  Would  that  be  all  right  with  the  Court? 
There  are  about  eight  or  ten  cases  that  I  have  that 
I  do  not  have  the  books  on  and  by  checking  those 
and  checking  the  cases  that  will  be  referred  to  we 
will  probably  bring  around  twenty-five  or  thirty 
cases  that  would  have  to  be  checked  into. 

The  Court:  I  don't  want  to  rush  counsel  either 
for  the  defense  or  for  the  government,  and  if  I  were 
to  grant  that  request  until  three  o'clock  I  presume 
that  argument  would  take  some  time  in  view  of  the 
statement  of  counsel.  I  am  thinking  of  the  jury.  This 
is  Friday.  Tomorrow  is  Saturday  and  Armed  Forces 
Day. 

Mr.  Miller:  I  understand,  too,  Mr.  Stevens  has 
another  simple  matter  to  argue  tomorrow.  I  take  it 
by  the  Court's  statement  that  you  are  considering 
releasing  the  jury  until  Monday  morning,  is  that 
what  you 

The  Court :  I  was  wondering  whether  that  would 
be  advisable.  [345] 

Mr.  Miller:  That  will  be  satisfactory  with  us, 
your  Honor.  The  reason  that  I  asked  until  three 
was  because  I  didn't  want  to  work  during  lunch  and 
I  certainly  ]jlan  to  stay  at  it  steady,  and  the  extra 
two  hours  would  be  of  benefit  and  the  research  and 
have  the  hearing  say  at  four  o'clock  instead  of  three. 

The  Court:  Does  the  government  have  any  ob- 
jection to  releasing  the  juiy  until  Monday  morning 
with  the  proper  admonition? 

Mr.  Stevens:     We  can't  see  that  we  would  have 
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any  valid  objection.  We  have  an  objection,  but  it 
is  the  objection  to  the  loss  of  continuity  of  the  trial. 
J^ut  I  believe  the  statement  of  counsel  is  correct.  I 
Jiavo  had  the  majority  of  these  books  and  he  has 
not  been  able  to  see  them.  We  would  be  willing  to 
agree  that  the  testimony  begin  again  at  ten  o'clock 
Monday  morning  and  dispose  of  this  motion  this 
afternoon.  We  intend  to  dispose  of  the  motion  this 
afternoon  ? 

Tlie  Court:  That  is  what  I  understand.  It  will 
take  some  time  to  present  it.  The  afternoon  will  be 
pretty  well  gone  by  the  time,  and  the  Court  doesn't 
like  to  break  the  continuity  of  a  trial  either,  but  we 
are  caught  in  these  circumstances.  There  being  no 
objection  on  the  part  of  the  defendant  or  the  govern- 
ment we  will  do  that,  and  so  members  of  the  jury, 
once  again  it  is  my  duty  to  admonish  you  and  of 
course,  it  is  your  serious  duty  not  to  discuss  the 
subject  matter  of  [346]  this  trial  with  anybody;  do 
not  permit  anyone  to  discuss  it  with  you;  do  not 
listen  to  any  conversation  concerning  the  subject  of 
this  trial ;  and  do  not  form  or  express  any  opinion 
thereon  until  the  case  is  finally  submitted  to  you. 
And  you  are  excused  until  ten  o'clock  Monday  morn- 
ing. 

The  Court  then  mil  hear  the  defendant's  motion 
at  three  o  'clock  and  the  Court  will  recess  until  1 :30. 

Til  c  CI  erk :     Court  is  recessed  until  1 :30. 

(Thereupon,  at  11:20  a.m.,  the  trial  of  this 
cause  was  recessed  until  3 :00  p.m.,  at  which  time 
the  Court  I'econvened  and  the  trial  of  this  cause 
was  resumed.) 
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The  Clerk :     Court  is  reconvened. 

Mr.  Stevens:     I  will  see  if  counsel  is  here. 

The  Clerk :  Your  Honor,  Mr.  Taylor 's  office  says 
they  are  on  their  way  over  here,  sir. 

The  Court:  Mr.  Stevens,  I  didn't  realize  until 
a  few  minutes  ago  that  we  have  a  case  fixed  for  to- 
morrow, a  civil  case. 

Mr.  Stevens :     Yes,  sir. 

The  Court:  And  Mr.  Johnson,  I  believe,  is  the 
attorney  involved  other  than  you  ? 

Mr.  Stevens :     That  is  correct. 

The  Court :  It  is  Armed  Forces  Day  and  a  revievv' 
of  the  troops  tomorrow  and  I  was  wondering  if  we 
could  start  at  nine  and  go  from  nine  until  eleven, 
or  how  long  do  you  think  [347]  that  case  is  going 
to  take. 

Mr.  Stevens:  That  case  is  going  to  be  submitted 
on  vdiat  approximates  an  agreed  state  of  facts.  The 
arguments  will  be  on  law.  I  would  be  under  the  im- 
pression that  the  case  could  be  submitted  on  briefs. 
If  we  could  have  a  short  term  at  nine  on  the  admis- 
sion of  stipulated  evidence.  We  would  be  very  will- 
ing to  start  at  nine  because  we  intend  to  join  in  the 
parade,  too. 

The  Court:  Well,  maybe  Mrs.  Wann  could  call 
Mr.  Johnson.  Would  you  think  it  would  be  satisfac- 
tory to  start  at  nine  and  we  would  be  through  in 
plenty  of  time'?  See  if  that  is  agreeable  with  Mr. 
Johnson.  Mrs.  Wann  informs  me  that  nine  o  'clock  is 
agreeable  with  Mr.  Johnson. 

Mr.  Stevens :     Fine,  your  Honor.  The  Court  mia'ht 
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want  to  read  the  i:>revious  decision  in  the  Patton 
case  on  appeal. 

The  Court :     Has  that  heen  cited  or  not  ? 

Mr.  Stevens :  It  should  be  in  the  file,  your  Honor, 
as  the  case  went  up  on  an  appeal  from 

The  Court:  Oh,  you  mean  in  this  case  it  went  up 
and  back  again? 

Mr.  Stevens :     Yes,  your  Honor. 

The  Court :     Oh,  I  want  to  read  that. 

Mr.  Taylor:     Sorry,  your  Honor.    I  got  held  up. 

The  Court:  Do  you  wish  to  wait  for  Mr.  Miller, 
Mr.  Taylor?  [348] 

Mr.  Taylor:  Mr.  Miller  has  got  some  work  over 
there  and  I  told  him  I  would  take  care  of  this. 

The  Court:  Very  well.  Let  the  record  show  the 
presence  of  the  defendant  and  his  counsel,  Mr.  Tay- 
lor ;  the  government  attorney,  Mr.  Stevens. 

Mr.  Stevens:  Before  Mr.  Taylor  begins,  your 
Honor,  I  wonder  if  the  Court  would  permit  us  to 
state  into  the  record  and  have  Mr.  Taylor  agree  with 
us  that  the  identifications  which  are  the,  or  the  ex- 
hibits which  are  the  large  pictures,  the  enlarged 
pictures  have  not  been  shown  to  the  jury  as  yet 
although  they  have  been  admitted  in  evidence.  We 
have  been  very  careful  not  to  demonstrate  those  to 
the  jury  until  the  close  of  our  evidence  and  I  believe 
Mr.  Taylor  would  agree  with  that. 

Mr.  Taylor:  T  am  not  going  to  agree  wdth  that, 
your  Honor,  because  so  far  as  I  know  the  pictures 
have  never  been  put  in  evidence,  the  big  pictures. 

Mr.  Stevens :     Well 

Mr.  Tavlor:     T  sav  I  am  not  aware  of  it  and  I 
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was  waiting  for  them  to  be,  attempt  to  be  introduced 
because  I  was  going  to  object  to  them,  your  Honor, 
and  I  am  still  objecting  to  them  because  if  they 
were  ])ut  in  they  were  put  in  without  my  knowledge. 
The  Court:  I  miderstood  they  were  in,  put  in 
over  and  above  your  objection,  if  I  recall  it.  [349] 
Mr.  Stevens:  The  objection  is  in  the  record. 
What  we  want  is  an  agreement  that  we  have  not 
shown  those  pictures  to  the  jury  prior  to  the  close 
of  our  case.   I  believe  that  is  a  correct  statement. 

Mr.  Taylor:  Your  Honor,  I  objected  to  the  pic- 
tures taken  out  at  the  Alibi  Club.  I  have  no  objec- 
tions to  the  contact  pictures,  the  ones  taken  from  the 
film.  I  have  some  law  on  the  introduction  of  the 
blown-up  pictures  that  I  thought  when  it  came  up 
yesterday  that  the  only  ones  that  went  in  was  the 
small  pictures  which  I  can't  see  any  use  for. 

The  Court:  That  would  be  a  matter  of  record, 
but  what  Mr.  Stevens  is  attempting  to  do  at  this  time 
is  to  see  if  counsel  will  stipulate  that  the  large  en- 
larged photos,  whether  they  have  been  in  evidence 
or  not,  have  not  been  shown  to  the  jury.  That  is 
what  he  is  interested  in. 

Mr.  Taylor:  Oh,  I  know  they  haven't  been  shown 
to  the  jury.  Yes,  your  Honor. 

Mr.  Stevens :     Thank  you,  Mr.  Taylor. 

Mr.  Taylor:  I  would  certainly  at  this  time  move, 
if  they  have  been  introduced  in  evidence,  I  would  at 
this  time  move  that  they  be  withdrawn  and  stricken 
as  incompetent,  irrelevant  and  immaterial;  and 
highly  prejudicial  to  this  defendant.  They  unduly 
accriituate,    according    to    the    photographer,    the 
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bruises  and  contusions  and  would  probably  cause 
prejudice  and  I  was  waiting  for  them  to  be  offered, 
your  Honor,  so  I  could  [350]  make  proper  objections 
to  them  g'oing  in. 

The  Court:  AVell,  the  Court's  memory  of  that  is 
somewhat  ditferent,  but  as  I  say,  that  is  a  matter  of 
record. 

Mr.  Stevens :     Thank  you. 

The  Court:  Now,  Mr.  Taylor,  I  understand  that 
the  government  ha^dng  rested  and  in  the  absence  of 
the  jury,  the  defendant  wishes  to  make  a  motion. 

Mr.  Taylor :     Yes,  your  Honor. 

The  Court :     And  what  mil  that  motion  be  ? 

Mr.  Taylor:  Well,  my  first  motion,  your  Honor, 
is  a,  on  behalf  of  the  defendant  and  we  move  that 
the  Court,  for  an  order  entering  a  judgment  of  ac- 
quittal of  the  crime  of  murder  in  the  first  degree  as 
charged  in  the  indictment  upon  the  grounds  that 
there  has  been  a  total  failure  to  prove  the  essential 
elements  of  the  crime  charged,  to  mt,  that  the 
defendant  purposely  or  with  deliberated  and  premedi- 
tated malice  or  by  means  of  poisoning  or  perpetrat- 
ing or  attempting  to  perpetrate  a  felony  killed 
Myrtle  Cathey. 

And  we  make  the  further  motion,  your  Honor,  of 
a  judgment  for  acquittal  of  this  defendant  and  a  si-: 
for  an  order  entei'ing  a  judgment  of  acquittal  of  the 
crime  of  murder  in  the  second  degree  as  an  included 
crime  in  the  indictment  herein  on  the  grounds  that 
there  has  been  a  total  failure  of  proof  of  the  essential 
elements  of  murder  in  the  second  degree,  to  vdi,  that 
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the  defendant  purposely  and  maliciously  killed 
Myrtle  Catliey.  [351] 

We  make  a  further  motion,  your  Honor,  that  the 
defendant  move  the  Court  for  the  Court  entering  a 
judgment  of  acquittal  for  the  crime  of  manslaughter 
as  an  included  offense  in  the  indictment  herein  upon 
the  grounds  that  there  has  been  a  total  failure  of 
proof  of  the  unlawful  killing  of  Myrtle  Cathey  by 
the  defendant. 

And  in  support  of  those  motions,  your  Honor,  I 
have  considerable  lavr  T  would  like  to  call  to  the 
Court's  attention.  Law  Vs^hich  is,  I  think  has  been 
enthralling  in  this  particular  case  especially  in  view 
of  the  fact  that  the  cited  cases  were  all  in  which  the 
defendant  has  sho\^m  a  more  or  less  malignant  heart 
and  v/as  intent  ujjon  inflicting  further  violence  upon 
the  deceased. 

Now,  we  have  the  case  of  McAndrews  v.  State 

The  Court :  Your  authorities  you  offer  in  suppoii: 
of  the  three  motions,  is  that  right  ? 

Mr.  Taylor:  Most  of  these,  your  Honor,  cases 
goinp;  to  the  first  and  second  motions,  both  which 
require  ])remeditation  and  malice  and  intent  and 
now  case  of  McAndrews  v.  State,  that  is  a  case  set 
forth  in  24  American  Law  Reports,  656.  That  is  the 
main  cas(\ 

The  Court :     That  page  again,  please,  24  A.L.R.  ? 

Mr.  Taylor :  Yeah,  24  A.L.R.,  656,  and  that  is  also 
208  Pacific  486.  Now,  in  that  case,  if  the  Court 
please,  the  [352]  Supreme  Court  of  the  State  of 
Colorado  held  that  malice  aforethought  either  ex- 
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pi-ess  or  implied  must  appear  from  the  evidence  in 
order  to  warrant  a  conviction  for  any  degree  of 
murder.  Now,  and  the  Court  also  held  with  approval 
the  case  of  Commonwealth  v.  Fox.  That  was  a  Massa- 
chusetts case,  7  Gray  585,  and  in  practically  all  cases 
concerning  a  type  of  case  of  this,  in  which  there  has 
been  no  evidence  of  malice  or  intention  or  premedi- 
tation, the  Commonwealth  v.  Fox  is  cited  as  one  of 
the  leading  cases.  Now,  the  Sui^reme  Court  of  Massa- 
chusetts in  that  case  said  if  the  death  should  ensue 
from  an  attack  made  with  hands  and  feet  only,  on 
a  person  of  mature  years,  in  full  health  and  strength, 
the  law  will  not  imply  malice  because  ordinarily 
death  would  not  be  cause  b}^  the  use  of  such  means. 

I  think  the  Court  arrived  at  that  decision  out  of 
the  thousands,  or  hundreds  of  thousands  of  cases  in 
which  physical  violence  is  inflicted  by  the  hands  and 
the  feet  death  very,  very  rarily  occurs.  If  it  does 
occur,  it  is  possibly  by  some  reason  of  an  unknown 
weakness  or  failure  of  the  party  charged  such  as  a 
case  I  knew  one  time,  two  boys  were  having  a  fight. 
I  was  there.  One  hit  the  other  and  he  fell  back  and 
died,  killed.  And  it  was  found  that  the,  that  this  one 
boy  he  played  with  had  a  paper  thin  skull,  very 
tliin  skull  and  with  the  ordinary  skull  would  have 
withstood  the  blow. 

And  in  that  there  is  a  num])er  of  cases  in  Illinois, 
l\o])le  V.  Mighell,  98  Northeastern  at  236;  People 
V.  Lurie,  [353]  115  Northeastern  130;  People  v. 
Pileski,  128  Northeastern  at  801.  And  the  Supreme 
Court  of  Illinois  in  each  of  those  cases  they  held 
that  malice  or  intent  cannot  be  implied  where  the 
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homicide  is  committed  by  means  not  likely  to  pro- 
duce deatli  and  in  Crenshaw  v.  People,  which  is  131 
N'ortheast  at  576,  which  is  another  leading  case,  your 
Honor,  and  I  think  that  appears  in  Volume  15  of 
A.L.R.  and  T  don't  remember  whether  I  got,  T  kn(^w 
it  is  15  A.L.R. ,  but  T  am  trying  to  find  the  page  nuiu- 
ber.  And  tliey  stated  that  no  inference  of  an  intent  tc 
kill  is  warranted  from  the  striking  of  a  person  on 
the  head  with  the  fist,  although  death  results,  so  as 
to  constitute  murder. 

Now,  your  Honor,  in  this  case,  if  we  analyze  the 
evidence  that  has  ])een  produced  so  far  we  have  no 
evidence  of  any  intent  whatsoever  on  the  part  of 
the  defendant  to  bring  about  the  death  of  Myrtle 
Cathey.  Tn  fact,  your  Honor,  that  there  is  no  evi- 
dence of  this  defendant  striking  Myrtle  Cathey  in 
such  a  manner  as  to  inflict  even  minor  wounds  or 
contusions.  AW  the  testimony  in  this  case,  your 
Honor,  is  based  u])on  the  testimony,  or  on  the  evi- 
dence of  highway  patrolmen,  city  policemen,  as  to 
what  this  defendant  said.  They  offer  that  evidence, 
your  Honor,  and  that  evidence  is  indicative  of  inno- 
cence. It  shows  no  intent  to  kill.  It  shows  that  there 
was  no  assault  upon  Cathey.  It  does  not  show  a 
malignant  heart  or  an  evil  disposition  to  do  harm  to 
her.  Your  Honor,  it  shows  just  exactly  the  opposite. 
It  showed  a  desire  to  shield  her  from  [354]  these 
things  and  that  when  this,  when  the  deceased  re- 
turned home,  his  whole  efforts  for  a  period  of  nine 
days  thereafter,  your  Honor,  was  given  to  the  aid 
and  h(^l|)  of  this  gii'l.  He  called  a  doctor  when  she 
refused  to  go  to  the  hospital.  He  called  a  cab  to  take 
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her  to  the  liospital  and  she  says,  no,  she  was  not 
going,  and  the  testimony  of  the  officers  is  here  that 
when  they  tried  to  find  out  or  when  they,  when  Mr. 
Urban  tried  to  find  out  who  had  beat  her  and  struck 
lier  and  put  her  in  that  condition  she  said  she  would 
settle  her  own  beefs  herself. 

Now,  she  didn't  go  to  the  hos])ital  the  first  time 
so  Mr.  Urban  had  a  doctor  come  and  he  examined 
her  and  he  sewed  up  her  lips,  which  had  received 
some  cuts,  and  from  thereafter,  Mr.  Urban  done  the 
g'l'eater  part  of  the  cooking  although  later  the  de- 
ceased was  able  to  get  up  and  about,  answered  the 
phone  in  connection  with  his  business  as  dealing  in 
surplus  property  and  showed  a  very  marked  im- 
provement in  her  health  until  the  31st  day  of  Janu- 
ary, 1955 :  that  on  that  date  Mr.  Urban  had  brought 
home  some  hamburger  and  she  had  cooked  a  ham- 
burger with  gravy  and  he  ate  along  late  in  the 
afternoon. 

Mr.  Stevens :  Where  is  that  in  the  evidence,  your 
Honor  ? 

The  Court :     I  don 't  know. 

Mr.  Taylor:  And  then  along  in  the  evening  she 
l)ecame  ill.  It  was  an  illness  that  alarmed  the  de- 
fendant and  he  immediately  called  the  doctor  and 
after  the  doctor  arrived  [355]  he  called  the  ambu- 
lance and  they  took  her  to  the  hospital  and  he  went 
along.  And  he  stayed  there  until  after  the  death  of  '" 
the  deceased  at  possibly  one-thirty  in  the  morning, 

Xow,  the  doctor  came  to  the  house  or  came  to  the 
Alibi  Chil)  and  into  the  a])artment  or  the  bedroom 
which  is  off  of  the  dance  hall  at  the  Alibi  Club  and 
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the  doctor  evidently  vras  alarmed  at  her,  at  the  ex- 
tent of  her  illness  and  he  ordered  her  to  the  hospital 
and  that  is  how  she  happened  to  go  over  there.  Im- 
mediately follomng  her  death  Mr.  Urban  went  to 
the  police  station  to  giA'e  the  officers  the  address  of 
her  folks  and  done  everything  he  could.  He  cooper- 
ated with  the  authorities  and  gave  them  the  true 
state  of  facts.  He  had  promised  Miss  Cathey  at  one 
time  that  he  would  tell  one  story,  that  was  before 
she  died  for  a  particular  reason.  After  she  died  w^hy 
Mr.  Url^an  v;as  relieved  from  that  promise  and  he 
told  the  officers  what  the  true  state  of  facts  were. 
And  to  that,  to  this  day  he  has  cooperated.  He  has 
not  tried  to  evade  in  anyway  his  duties  toward  the 
people  or  towards  Miss  Cathey. 

Xovr.  vre  have  the  testimony  of  a  cab  driver,  a  Mr. 
Jennings  who  appeared  here.  That  is  the  only  testi- 
mony, your  Honor,  of  a  blow  being  struck  by  Mr. 
Urban  on  Miss  Cathey,  and  under  the  circumstances, 
im])robability.  your  Honor,  of  that  story  should  be 
api)arent  to  the  Court:  I  know  it  was  apparent  to 
the  spectators  and  it  w^as  \eTj  apparent  to  myself. 
Xow,  [356]  either  this  cab  driver  has  Mr.  Urban 
bringing  out  this  lady  from  the  Players  Club  which 
Avas,  which  was  located  on  Gaffiney  Way.  She  was 
quite  intoxicated.  In  fact,  intoxicated  to  such  an 
extent  that  the  cab  driver  had  to  help  Mr.  Urban 
to  get  her  across  the  seat  to  the  left-hand  side  of  the 
cab.  In  getting  over  there  she  bumped  her  head 
over  against  the  wall,  against  the  side  of  the  cab. 
Kow,  the  cab  driver  pulled  out.  He  said  it  was  dark 
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at  the  time,  and  I  think  we  can  take  judicial  notice 
that  it  ^Yas  dark,  the  fact  that  it  was  around  four- 
thirty  in  the  morninj^  on  January  of  1955.  And  that 
he  drove  to  the  Alibi  Chib  approximately  a  mile  from 
the  Players  Club.  He  says  it  took  five  minutes  to 
drive  that  mile  and  if  that  is  the  time  that  he  took, 
your  Honor,  I  think  it  is  the  slowest  taxi  trip  that 
anybody  has  ever  had  in  the  town  of  Fairbanks  at 
four-thirty  in  the  morning  when  there  is  no  traffic 
that  he  had  to  take  five  minutes  to  drive  one  mile. 
And  during  that  mile,  and  then  he  finally  got  it  down 
and  he  said,  well,  maybe  it  was  three  minutes,  but  in 
that  time  while  the  cab  was  going  this  mile  Mr. 
Urban  evidently  for  some  reason  we  know  nothing 
about,  had  shoved  Miss  Cathey  down  on  the  floor, 
although  it  took  two  men  to  slide  her  across  the  seat. 
Mr.  Jennings  has  Mr.  Urban,  Miss  Cathey  back  up 
on  the  seat  before  they  got  out  to  their  destination, 
got  her  up  there  and  then  slapped  her  a  couple  of 
times.  He  said  he  slapped  her.  He  said  he  [357] 
heard  something  but  he  said  he  didn't  see  a  thing. 
Xow,  your  Honor,  T  believe  that  evidence  is  of  such 
a  nature  that  the  Court  cannot  seriously  consider 
Jennings '  testimony. 

Now  that  is  the  only  testimony  of  any  force  of 
any  kind  or  nature  that  was  exerted  toward  Miss 
Cathey  by  Mr.  Urban.  The  only  testimony,  and  then 
Jennings  said  when  he  got  out  of  the  car  this  man 
dragged  her  by  her  hair  to  the  door  of  the  Alibi  Club. 
Tf  the  Court  please,  we  know  that  if  Miss  Cathey 
weighed  one  hundred  sixty  pounds  and  was  dragged 
bv  tlie  hair  of  her  head  out  of  that  cab  and  over  to 
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the  door  of  that  Alibi  Club,  there  would  have  been 
considerable  hair  missing  from  her  head  or  her  head 
would  have  been  in  such  an  inflamed,  blood  clotted 
condition  from  the  i)ul]  that  had  been  exerted  on 
the  head  that  it  would  have  certainly  been  notice- 
able to  the  doctor  who  testified  that  he  made  an 
examination  of  the  entire  skull,  the  outer  part  of 
the  skull  and  that  there  was  no  marks  of  any  vio- 
lence on  the  head  but  still  this  man  had  dragged  a 
hundred  sixty  pound  woman  out  of  the  cab  and 
dragged  her  across  over  to  the  door  of  the  Alibi  Club 
and  still  at  that  didn't  muss  her  hair  up,  your  Honor. 
That  is  about  the  most  preposterous  statement  I 
have  heard  in  this  courtroom  for  a  long  time.  A 
man  testified  to  those  particular  matters. 

Now,  our  first  concern,  your  Honor,  is  to  boil 
this  case  down  to  its  essential  elements,  eliminate 
those  which  are  [358]  not  necessary  here  and  first, 
the  fact  that  the,  that  our  judgment  for  acquittal 
of  the  crime  of  murder  in  the  first  degree  should 
l3e,  or  that  is  the  judgment  of  acquittal  should  be 
entered  herein  as  under  the  law  and  the  evidence  there 
is  no  proof  whatsoever  of  malice  or  intent  or  any 
premeditation  which  is  so  essential  to  the  proof  of 
murder  in  the  first  degree. 

Now,  in  the,  as  to  the  second  degree,  your  Honor, 
we  feel  that  should  likewise  be,  judgment  of  acquit- 
tal should  be  entered  upon  the  ground  that  there  is 
no  malice  or  no  intent  which  are  essential  to  prove 
murder  in  the  second  degree. 

Now  the  only  thing  that  Mr.  Stevens  said  you  are 
goiiic^-  to  prove  malice  was  the  fact  that  he  got  an 
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old  man,  I  think  he  was  about  half-baked  from  the 
way  he  testified  to,  said  he  was  the  iceman,  said  he 
walked  in  there  one  time  and  he  went  up  to  the  bar. 
Miss  Cathey  was  sitting  there  and  he  struck  her. 
Well,  now,  did  he  strike  her?  Oh,  he  back-handed 
her.  She  went  off  the  stool,  but  got  up,  come  around 
and  set  on  the  other  side  of  Mr.  Urban.  And  that 
happened  a  month  before  this  supposed  crime  hap- 
pened and  that  is  the  sole  incident  that  they  are 
basing  their  malice  on.  There  was  no  malice.  There 
was  no  hard  feelings.  Miss  Cathey  was  not  fright- 
ened. She  got  up,  come  right  around,  set  on  the  stool 
along  side  of  him  so  there  we  have  no  intent,  no 
malice  to  prove  it ;  no  malice  or  intent  proved  to  sub- 
stantiate the  charge  of  murder  in  the  second  degree 
which  is  included  in  the  indictment.  [359] 

Now,  your  Honor,  and  I  think  that  those  are  the 
things  that  the  Supreme  Court  and  the  Courts  of 
the  United  States  have  held  are  necessary  to  prove, 
any  of  those  should  he  proved  if  you  are  going  to 
show  that  only  hands  were  used  in  an  attack;  that 
you  cannot  prove  malice  nor  can  you  prove  intent 
by  the  fact  that  only  those  means  of  injury  were 
used.  The  cases,  your  Honor,  are  universal.  I  have 
not  found  a  dissenting  case;  except  in  the  cases 
where  a  man  beat  a  person  for  forty  minutes  unmer- 
cifully beat  them  until  he  died  they  had  never  ceased, 
they  said  that  principal  of  law  did  not  apply  because 
it  did  show  a  malignant  heart.  It  showed  an  evil 
disposition,  and  that  the  person  was  intent  upon  kill- 
ing and,  yovir  Honor,  in  this  case  of  McAndrews, 
People  V.   McAndrews,   which  is   a  Colorado  case, 
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in  that  case  there  was  an  unprovoked  attack  upon  a 
man  of  fifty-live,  fifty-six  years  old  by  a  younger 
person  and  it  continued  quite  some  time,  but  the 
Supreme  Court  said  they  were  not  going  to  establish 
a  long-time  precedent  and  say  that  a  person  using 
onl}^  their  hands  in  an  attack  could  be  judged  guilty 
of  fii'st  or  second  degree  murder,  and  the  most  it 
could  be  would  be  involuntary  manslaughter  because 
they  were  using  a  means  of  violence,  your  Honor, 
which  in  thousands,  hundreds  of  thousands  of  cases 
only  produced  minor  injuries  or  maybe  more  or  less 
major  injuries  but  never  any  contemplation  of  death 
from  them.  Now  that  principal,  your  Honor,  applies 
here  so  we  have  no  malice ;  we  have  no  [360]  intent ; 
because  we  don't  even  know,  your  Honor,  whether 
the  hands  were  used  here.  We  know  there  was  no 
weapon  used.  Thej^  haven't  shown  a  thing  what 
weapon  was  used.  So  we  feel,  your  Honor,  that  the 
first,  that  tlie  first  degree  and  the  second  degree 
should  certainly  ]w  throwed  out ;  that  this  verdict  of 
acquittal  should  be  made  in  this  case. 

Now,  your  Honor,  there  was  one  case  I  would  like 
to  call  the  Court's  attention  to,  and  that  is  the  case 
of  Thomas  v.  Commonwealth,  86  Southwestern,  694. 
In  that  case  a  man  threatened  to  kill  a  woman  that  he 
was  living  with,  and  he  hit  her  with  his  fists  and 
knocked  her  down;  he  kicked  her  in  the  stomach :  he 
kicked  her  in  the  face;  he  kicked  her  in  the  head; 
and  from  that  kicking  and  that  striking  with  his 
fists  the  woman  died.  He  was  convicted  but  the  Su- 
preme Court  of  Kentucky  reversed  it  and  remandcnl 
it  for  the  reason  that  the  Court  did  not  give  the 
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])ro])er  instructions  in  the  case  and  tliey  set  out  the 
instruction  that  should  be  given,  your  Honor,  and 
tliat  instruction  has  been  quoted  in  a  number  of  these 
other  cases  as  the  instruction  that  should  be  given  in 
cases  of  this  type  where  only  the  hands  and  feet  are 
used  in  an  attack.  Said  the  Court  should  have  in- 
structed the  jury  as  follows :  "In  this  case  the  injuries 
were  inflicted  b}^  the  hands  and  feet  of  the  appellant. 
These  are  not  deadly  weai)ons,  within  the  meaning 
of  the  law;  and,  when  death  results  unintentionally 
from  [361]  their  use  in  an  assault,  the  result  is  not 
murder,  but  involuntary  manslaughter."  Now,  in 
the  Illinois  cases,  your  Honor,  that  I  have  cited, 
Colorado  cases,  and  the  Massachusetts  case,  that  is 
still  the  law  of  the  land.  The  striking  with  the  fists, 
your  Honor,  at  this  time  would  at  the  most  be  invol- 
untary manslaughter  if  they  have  proven  that  she 
was  struck  with  her  fists.  But  in  this  case,  your 
Honor,  there  is  no  proof  of  a  striking.  There  is  a 
statement  that  this  girl  left  home  at  seven  o'clock  in 
the  morning  and  came  back  at  two  o'clock  in  the 
afternoon  and  came  back  badly  beaten  up  and  bloody 
and  I  think  from  the  evidence,  your  Honor,  that 
shows  that  this  woman  was  evidently  down  and  was 
being  kicked  and  struck  around  the  back  of  the  head, 
the  fact  from  Avhere  the  blood  came  from,  bled  into 
the  hood  of  the  parka,  your  Honor,  and  the  only  way 
it  could  have  bled  into  the  hood  of  the  parka,  your 
Honor,  is  if  she  was  down  and  would  have  been 
beaten  or  being  kicked  while  she  was  down.  I  don't 
see  any  other  explanation  for  all  the  blood,  the  major 
part  of  the  blood  loss  by  Miss  Cathey  was  in  the  back 
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of  the  hood.  If  the  hood  was  on  and  the  hood  \Yas 
lianging-  down  the  back,  your  Honor,  it  is  impossible 
to  see  how  any  blood  would  be  on  it. 

I  think  we  can  reconstruct  that,  and  she  was  down 
and  concealing  her  face  in  the  hood  when  she  was 
being  beaten  around  the  head  and  the  many  marks  of 
kicking  by  small  shoes,  [362]  marks  all  over  her  body, 
I  think  the  Court  has  looked  at  those  pictures  and 
the  only  thing  we  can  arrive  at,  youv  Honor,  is  the 
fact  that  she  had  been  subjected  to  a  heavy  attack, 
that  she  had  been  down  and  that  she  had  been  kicked 
around  the  legs  and  the  shins.  Those  black  marks, 
a  man  slajoping  a  woman  around  like  that  is  not 
going  to  leave  that  type  of  bruises  on,  your  Honor. 
80  I  think,  your  Honor,  in  this  case  that  those  mat- 
ters should  be  taken  into  consideration  and  that  the 
proper  law  be  applied  to  this  case  and  that  the  first 
degree  and  second  degree  should  be  in  those  cases 
verdicts  of  acquittal  oi*  judgment  of  acquittal  should 
])e  granted. 

Now,  your  Honor,  in  State  v.  Wilson,  142  Pacific 
Second  at  Page  60,  was  a  case  in  which  there  was  a 
fight  between  two  men.  People  heard  the  fight  and 
saw  the  defendant  strike  the  deceased  as  they  went 
through  a  door.  The  deceased  died  as  a  result  of  a 
basal  skull  fracture.  No  witnesses  saw  the  fight.  X(^ 
witno^sses  testified  as  to  what  caused  the  injuries  mid 
the  A])pellate  Court,  your  Honor,  reversed  the  con- 
viction. Now,  in  this  case,  your  Honor,  we  have  no 
evidence  of  what  caused  the  death  of  Cath(y.  The 
doctor  says  he  don't  know.  He  says  there  might  liaAe 
been  a  ))leeding  from  those  capillaries,  veins  of  the 
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brain  for  up  to  one  month.  He  says  it  might  have 
been  a  spontaeous  cerebral  hemorrhage  occur  at  any 
time.  He  said  it  might  have  been  caused  by  the  blows 
from  behind  the  ears  [363]  but  there  was  no  fracture 
of  the  skull  although  he  made  a  very  close  inspection 
of  that.  It  might  be  that  the  blows  were  such  as  to 
cause  a  sharp  movement  of  the  head  and  such  as 
a  prize  fighter,  he  gets  hit  a  hard  blow  with  the 
glove.  The  doctors  claim  it  is  not  the  blow  itself,  the 
snapping  back  of  the  brain  within  the  brain  sac  that 
causes  it,  so  that  could  happen,  but  it  could  just  as 
easily,  your  Honor,  have  been  a  cerebral  hemorrhage. 
And  it  could  just  as  easily  have  been  a  slow  drain 
into  the  l^rain  for  a  period  of  one  month  according 
to  Doctor  Anderson,  who  was  the  doctor  called  by  the 
prosecuting  attorney.  He  says  he  had  no  means  of 
knowing  or  would  he  hazard  a  guess  of  what  Miss 
Cathey  was  hit  with.  So,  your  Honor,  I  think  that 
the  case  of  State  v.  Wilson,  142  Pacific  Second,  680, 
certainly  should  be  given  the  same  consideration  as 
the  cases  1  have  heretofore  cited  as  to  why  a  first  and 
second  degree  murder  should  be,  that  they,  that  this 
defendant  should  be  granted  a  verdict  of  acquittal. 
Now  in  People  y.  Munn,  that  is  3  Pacific  at  651, 
the  Court,  the  Supreme  Court  said  that  if  the  means 
employed  be  not  dangerous  to  live  or  in  other  words 
if  the  blows  causing  the  death  are  inflicted  with  the 
fists  and  there  are  no  aggravating  circumstances 
of  malice  aforethought,  which  must  exist  to  make 
the  crime  murder,  and  then  there  was  State  v. 
Cobo,  that  is  GO  Pacific  Second,  952,  and  People  v. 
PaluK^r,  87  Noi-theast  Second  at  391.  And  that  case, 
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your  Honor,  was  [364]  cited  in  every  reporter  sys- 
tem in  the  library  that  the  crime  could  be  no  more 
than  involuntary  manslaughter.  Now,  in  State  v. 
Hughes,  which  is  125  Southwestern  Second  at  Page 
66  the  Court  said  in  that  case,  motive  is  not  an 
essential  element  of  felonious  homicide  but  in  case 
if  circumstantial  evidence  becomes  important.  Now, 
your  Honor,  in  our  laws  certain  elements  are  set 
out  to,  certain  essential  elements  for,  to  constitute 
first  degree  and  second  degree  murder.  Now,  first 
degree  murder  they  said,  whoever  being  of  sound 
memory  and  discretion  purposely  and  either  of  de- 
liberate and  premeditated  malice  or  by  means  of 
poison  or  perpetrating,  attempting  to  perpetrate 
any  rape,  arson,  robbery,  kills  another  is  guilt}'' 
of  murder  in  the  first  degree.  Now,  your  Honor, 
in  the  case  at  bar,  one  of  those  elements  present, 
not  one.  I  defy  the  District  Attorney  to  show  one 
of  those  elements  that  have  been  proven  in  this 
case. 

Now,  in  Section  65-4-3  defines  second  degree  mur- 
der. It  says  that  whoever  purposely  and  maliciously 
kills  another  is  guilty  of  murder  in  the  second  de- 
gree, shall  be  imprisoned  in  the  penitentiary  not 
less  than  fifteen  years.  Purposely.  Now,  the  law 
says,  your  Honor,  that  a  blow  struck  by  a  person 
with  his  first  does  not  constitute  purposely.  It  is 
involuntary.  They  are  using  something  that  is  not 
considered  as  a  dangerous  weapon  and  as  used  pos- 
sibly a  means  of  punishment  but  not  with  any  in- 
tention of  causing  death  so  that  in  this  case,  your 
Honor,  [365]  we  do  not  have  any  of  the  elements 
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either  of  first  degree  or  second  degree  murder  be- 
cause you  cannot  guess  malice  nor  can  you  guess 
intent.  There  must  be  an  intent  and  the  law  says 
there  cannot  be  an  intent  where  the  fists  are  used. 
And  they  each  go  farther  where  the  fists  and  feet 
are  used  it  is  not  sufficient  to  charge,  to  effect  a  first 
or  second  degree  murder.  And  then  it  says  in  regard 
to  manslaughter  that  whoever  unlawfully  kills  an- 
other except  as  provided  in  the  last  three  sections 
is  guilty  of  manslaughter,  shall  be  imprisoned  in 
the  penitentiary  not  more  than  twenty  nor  less  than 
one  year. 

Your  Honor,  in  this  case  as  I  have  stated  before, 
there  is  not  one  scmtilla  of  evidence  that  this  de- 
fendant struck  Myrtle  Cathey,  struck  her  to  the 
point  that  she  would  be  bruised  from  head  to  foot; 
that  she  would  be  rendered  unconscious  and  that  she 
would  only  linger  for  a  period  of  nine  days  and 
then  pass  away.  Does  the  Court  think  for  one  mo- 
ment that  traveling  for  three  minutes  from  the 
Players  Club  to  the  Alibi  club,  a  period  of  less  than 
one  mile,  your  Honor,  I  will  say  that  is  seven-tenths 
of  one  mile.  I  measured  it  last  night.  That  all  of 
those  bruises  could  have  been  on  Myrtle  Cathey? 
Absolutely  impossible;  couldn't  have  been  done.  So 
that  brings  us  back  to  the  case  of  People  v.  Brad- 
shaw,  McAndrews  case  in  which  the  Court — and  the 
Thomas  case,  Thomas  v.  Commonwealth  which  I 
have  cited  before.  [366] 

Under  the  facts  of  this  case,  this  defendant  cer- 
tainlv  cannot  be  held  to  answer  for  the  crime  of 
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murder  in  the  first  or  murder  in  the  second  degree 
and  even  at  this  time,  your  Honor,  as  the  govern- 
ment has  rested  there  is  a  total  failure  of  proof 
to  show  that  this  defendant  committed  one  overt 
act  and  unlawfully  killed  Myrtle  Cathey.  Your 
Honor,  we  feel  that  the,  that  the  Court  should  give 
a  judgment  of  acquittal  on  the  indictment  entirely. 
Murder  in  the  first  degree  and  the  included  offenses. 
We  feel  there  is  no  evidence  to  substantiate  in 
allowing  this  case  to  go  to  the  jury.  All  the  evi- 
dence that  has  been  put  on  there  is  evidence  of  what 
Mr.  Urban  has  said.  That  is  all  they  got,  and  he  cer- 
tainly hasn't  said  he  beat  Myrtle  Cathey  and  we 
have  to  take  into  consideration  these  things  are 
what  we  know,  what  we  learn  in  the  everyday  pur- 
suit of  life  as  to  what  can  be  done  and  what  cannot 
be  done,  and  we  must  realize  that  what  the  condition 
of,  that  Miss  Cathey  was  when  she  came  home  on 
the  afternoon  of  the  22nd  day  of  January,  1955, 
could  certainly  have  not  been  inflicted  in  a  taxicab 
which  is  run  for  three  minutes  from  the  Players 
Club  to  the  Alibi  Club  in  South  Fairbanks.  Abso- 
lutely impossible.  We  feel,  your  Honor,  that  the 
three  motions  in  this  case,  your  Honor,  should  be 
granted. 

The  Court:     Mr.   Stevens,   shall  we  take  a  ten 
minute  recess? 

Mr.  Stevens :     Thank  you,  your  Honor. 

The    Court:    We    will    take    a    ten    minute    re- 
cess. [367] 

The  Clerk:     Court  is  recessed  for  ten  minutes. 
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(Thereupon,  at  4:05  p.m.,  the  Court  took  a 
recess  until  4:15  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk:     Court  is  reconvened. 

The  Court:  Let  the  record  show  the  presence 
of  the  defendant  and  his  counsel.  Mr.  Stevens,  you 
may  proceed. 

Mr.  Taylor:     Yes,  your  Honor. 

Mr.  Stevens :  Your  Honor,  the  motions  for  judg- 
ment of  acquittal  we  think  strike  the  first  two 
de^^reos  of  the  charge  are  included  in  the  charge, 
the  first  and  second  degrees  of  murder  more  than 
the  charge  of  manslaughter  which  is  necessarily 
included  in  the  indictment.  We  would  call  to  the 
Court's  attention  that  the  requirements  of  first  de- 
gree murder  under  our  statute  require,  set  forth 
that  the  government  must  prove  that  the  act  was 
purposely  committed  and  we  interpret  that  to  mean 
that  it  was  intentionally  committed;  that  is,  the 
defendant  did  an  act,  an  intentional  act  which  would 
produce  death  or  great  bodily  harm.  That  is  the 
type  of  specific  intent  and  we  believe  that  purposely 
implies  the  specific  intent  necessary  for  conviction 
of  murder  in  either  degree. 

Also  present  in  both  degrees  of  murder  is  the 
element  of  malice  and  we  don't  believe  that  the 
question  of  malice,  the  definition  of  malice  is  any 
clear,  more  clearly  set  forth  than  it  is  in  the  case 
of  Collazo  V.  United  States,  196  Federal  [368]  Sec- 
ond, at  Page  573.  This  is  a  District  of  Columbia 
case,  a  rather  w^ell-known  case  involving  the  attempt 
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to  the  life  of  President  Truman.  And  on  Page  577 
of  that  case  the  Court  charged  as  to  the  first  count 
of  malice,  as  to  the  first  count  malice  is  an  essential 
element  of  murder  in  the  first  degree  and  murder  in 
the  second  degree.  ''The  term  malice  in  this  connec- 
tion does  not  necessarily  involve  hatred  or  personal 
ill  will  or  revenge,  which  is  the  meaning  given  to 
the  term  in  other  uses,  although  its  meaning  in  the 
law  includes  such  meaning.  The  term  malice  is  much 
broader  in  its  legal  definition.  The  legal  definition 
of  'malice'  is  the  intentional  doing,  not  the  acci- 
dental doing,  of  any  wrongful  act  to  the  injury  of 
another  without  legal  justification  or  excuse,  and 
unattended  by  circumstances  which  reduce  the  act 
to  manslaughter.  The  legal  definition  comprehends 
a  heart  regardless  of  social  duty,  a  mind  bent  on 
mischief,  a  generally  depraved,  wicked  and  malic- 
ious spirit." 

We  believe  that  that  definition  would  apply  to 
our  statute  and  that  both  that  requirement  w^ould 
apply  to  lioth  degrees  of  murder  in  our  case  also. 

There  is  also  present  in  the  first  degree  statute 
the  requirement  of  deliberated  and  premeditated 
malice  and  in  the  Johnson  case,  which  I  am  certain 
the  Court  must  be  familiar  with  or  probably  is 
familiar  with  involving  an  appeal  from  this  divison, 
the  Ninth  Circuit  Court  case  has  interpreted  [369] 
this  requirement  to  mean  that  ih^  defendant  must 
have  formed  and  reflected  upon  a  preconceived  plan 
to  effect  his  intent  and  it  went  on  to  state  that  the, 
this    process    requires    at    least    appreciable   time. 
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although  no  particular  period  of  time  is  necessary 
for  that  deliberation  and  premeditation. 

Now  in  regard  to  first  degree  murder,  we  believe 
that  the  evidence  in  this  case  is  sufficient  to  go  to  the 
jury  to  permit  them  to  determine  whether  or  not  the 
requirements  of  our  statute  have  been  satisfied.  The 
intent  necessary  is  the  intent  to  do  great  bodily 
harm  or  th(^  intent  to  kill.  I  do  not  believe  it  is 
necessary  to  prove  a  specific  intent  to  kill  so  long 
as  a  specific  intent  to  do  great  bodily  harm,  from 
which  death  would  ordinarily  result  is  established. 
Now,  in  this  case  we  had  a  beating  of  a  woman  who 
was  admittedly  in  a  very  intoxicated  condition.  The 
defendant  is  a  man  of  considerable  size  and  weight, 
very  heavy  build.  It  is  true  that  the  women  was  of 
a  build  above  average,  but  she  was  still  a  woman  and 
in  her  condition  according  to  the  doctor,  the  blow's 
that  were  struck  were  the  cause  of  the  death,  cause 
of  her  death.  We  believe  that  blows  struck  in  that, 
struck  against  a  woman  in  that  state  together  with 
the  attitude  of  the  defendant  as  shown  by  his  con- 
duct in  the  Players  Club,  his  conduct  in  the  cab,  and 
his  conduct  in  dragging  the  woman  from  the  Club, 
or  from  the  cab  into  the  club  by  the  hair  is  sufficient 
in  order  for  the  jury  to  find  that  the  specific  intent 
did  exist  to  this  case.  [370] 

The  question  of  premeditation  and  deliberation 
necessary  only  for  first  degree  w^e  believe  also  should 
l)e  submitted  to  the  jury.  In  this  case  the  defendant 
went  to  the  club  to  find  his  woman  or  mistress.  The 
evidence  shows  that  she  was  sitting  at  the  bar  with 
some  G.I.'s  and  that  he  asked  her  to  come  home  and 
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she  would  not  come  home.  He  pulled  her  off  the 
stool.  There  is  some  evidence  to  show  that  as  a  re- 
sult of  this  pulling-  or  result  of  her  condition  she 
was  on  the  floor  at  least  for  a  short  period  of  time 
and  the  the  defendant  took  her  forcibly  from  the 
bar.  He  also  called  her  a  bitch  at  that  time  as  ho 
pulled  her  off  the  stool.  As  far  as  the  time  element 
is  concerned,  the  time  element  between  the  time 
when  he  took  her  from  the  club,  took  her  off  the 
stool,  took  her  to  the  car,  took  her  to  the  cab,  put 
her  in  the  cab,  pushed  her  across  the  cab  seat,  got 
in,  began  beating  her,  again  after  he  got  out  he  took 
the  time  to  walk  up  to  the  door  of  the  club  and 
came  back  to  the  cab  again  and  then  gi-abbed  her  by 
the  hair  and  pulled  her  into  the  Club.  All  that  time 
is  sufficient  time  for  the  jury  to  find  that  he  did  in 
fact  intend  to  commit  grevious  bodily  harm  on  this 
woman  and  that  he  reflected  upon  it,  at  least  that 
he  had  time  to  reflect  upon  it.  It  is  a  question  for 
the  jury  as  to  whether  he  formed  the  plan  and 
whether  he  deliberated  upon  it,  if  there  is  sufficient 
e\'idence  from  which  they  could  find  that  such  is 
the  case. 

We  would  point  out  the  Court  that  the  [371]  Doc- 
tor's testimony  shows  not  only  were  there  blows  to 
the  face  and  to  the  body,  but  there  were  specific, 
the  Doctor  used  the  word,  discreet  blows,  behind 
each  ear,  a  very  vital  spot  on  the  body  and  one  which 
demonstrated  that  blows  had  been  administered  to 
the  area  of  the  head  known  as  the  mastoid  process 
and  those  were  present  when  the  Doctor  came  in  the 
evening  on  the  22nd  day  of  January,  1955. 
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We  believe  that  there  is  evidence  sufficient  in  this 
record  to  show  and  to  allow  the  jury  to  infer  that 
the  beating  continued  after  the  witness  Jennings 
pulled  away  in  his  cab  and  after  the  defendant 
pulled  the  deceased  into  the  Club  Alibi. 

Xov;,  the  question  of  malice,  as  well  as  the  ques- 
tion of  intent  is  one  that  is  a  difficult  one  in  this 
case,  admittedly.  We  could  call  the  Court's  atten- 
tion to  the  annotation  in  22  A.  L.  R.,  2nd,  at  Page 
854.  It  is  the  annotation  of  Commonwealth  v.  Buz- 
ard  which  appears  at  76  Atlantic  2nd,  Page  394. 
That  is  the  case  of  conviction  of  second  degree  mur- 
der which  was  affirmed  on  similar  facts  as  this,  al- 
though this  was  a  case  of  a  large  powerful  man 
beating  a  small  weak  man,  not  a  man  and  woman 
situation,  but  the  annotation  sets  forth  the  cases 
which  apph'  to  both  the  question  of  inference  of  an 
intent  to  kill  and  the  inference  of  malice.  In  cases 
of  first  and  second  degree  murder,  and  the  govern- 
ment admits  that  ordinarily  neither  the  intent  to 
kill  or  do  grievous  bodily  harm  nor  the  malice  itself 
may  be  inferred  from  a  mere  beating,  but  in  [372] 
almost  every  case  and  in  particular  the  McAn- 
di'ews  case  cited  by  the  defense,  the  Court  is  careful 
to  recognize  that  a  case  can  exist  in  which  mere 
beating  alone  is  sufficient  to  substantiate  a  convic- 
tion on  either  degree  of  murder.  For  instance,  this 
en  so  cited  by  the  defense.  People  v.  Crenshaw,  which 
is  131  Xortheast  at  Page  576.  It  is  also  annotated  at 
15  A.  Ti.  P.,  671,  closes  with  the  statement,  "there 
might  bo  a  cas(^  in  which  the  disparity  and  size  and 
strength  oF  tb.e  pavties  might  be  so  great  that  a  blow 
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delivered,  with  the  bare  fists  might  reasonably  be  ex- 
pected to  result  in  dangerous  or  fatal  consequences, 
but  there  was  no  difference  in  the  two  men  in  this 
case  that  a  blow  by  the  fist  of  the  larger  man  would 
probably  cause  death."  The  McAndrews  case  is  to 
the  same  effect  and  in  Milosevich  v.  People,  199 
Pacific  2nd,  Page  895,  the  Supreme  Court  of  Colo- 
rado affirmed  a  conviction  of  second  degree  murder 
on  cases  which  are  very,  on  facts  which  are  very 
similar  to  this  case.  In  that  case  the  defendant  had 
awakened  the  local  doctor  and  told  them  that  his 
mistress  was  sick  and  by  the  time  the  doctor  got  to 
the  residence  he  found  her  dead.  She  was  in  a  beaten 
condition  and  there  w^as  blood  in  evidence.  There  was 
also  the  situation  that  her  fingers  were  lacerated  by 
forcible  removal  of  the  rings  and  the  Court  affirmed 
a  conviction  of  second  degree  murder  on  that  evi- 
dence and  it  stated  on  page  897  that  "the  McAn- 
drews case  is  likewise  against  Paul.  It  recognizes 
that  bodily  assault  alone,  without  the  [373]  use  of 
nwj  weapon  or  instrument,  may,  under  such  circum- 
stances as  here  appear,  support  a  verdict  of  murder, 
and  that  the  conclusion  is  for  the  jury." 

The  Court :  Mr.  Stevens,  may  I  have  that  citation 
again,  please? 

Mr.  Stevens :     That  is  199  Pacific  2nd,  897. 

The  Court:     Thank  you. 

Mr.  vStevens:  The  general  rule  then  is  that 
neither  intent  to  kill  or  do  great  bodily  harm  or 
malice  can  be  inferred  from  a  mere  assault  and  bat- 
ters If,  however,  there  are  other  circumstances 
wliicli  sliow  (\xceptional  violence  and  brutalitv  and 
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from  which  malice  can  be  implied,  both  the  intent 
and  malice  may  be  inferred  by  the  jury  from  the 
circumstances. 

And  this  annotation  sets  forth  cases  from  Ala- 
bama, Arkansas,  California,  many  states  wherein 
convictions  on  first  and  second  degree  murder  aris- 
ing out  of  instances  in  which  no  dangerous  weapon 
had  been  used  were  affirmed.  And  that  is  true  as  to 
])oth  malice  and  intent  according  to  this  annotation 
in  the  cases  cited  there,  both  of  these  may  be  in- 
ferred by  the  jury  from  a  proper  case  and  the 
question  then  is  whether  this  is  the  proper  case  and 
we  believe  that  from  the  testimony  before  the  Court 
brought  forward  by  the  witnesses  there  is  no  ques- 
tion but  that  this  is  a  proper  case  in  which  to  let 
the  jury  decide  the  issues. 

I  would  call  the  Court's  attention  to  the  fact  [374] 
that  Mr.  Jeimings  testimony  is  corroborated  by  Mr. 
Haratos  who  stated  that  as  he  left  the  Players  Club 
going  out  to  see  what  had  happened  to  the  woman 
he  had  bought  the  drink  for  that,  this  Pat,  he  no- 
ticed that  she  was  in  the  back  of  a  cal)  i)ulling  away 
and  someone  was  beating  her  about  the  head.  Now, 
Mr.  Jennings  is  the  driver  of  that  cab. 

Mr.  Taylor:  If  the  Court  please,  I  would  cer- 
tainly like  to  find  out  where  in  the  record  that  ap- 
pears. 

The  Court:  You  may  proceed.  Mr.  Taylor  com- 
mented on  some  evidence  that  the  Court  wasn't 
aware  of  and  I  am  not  aware  of  that  particular 
statement,  but  you  may  proceed. 

Mr.  Stevens:     I  believe  that  that  is  in  the  record. 
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We  have  not  checked  the  official  record,  but  we  can, 
we  checked  our  notes  to  make  sure. 

The  Court :     You  may  proceed. 

Mr.  Stevens:  Now,  as  I  stated,  we  believe  that 
almost  every  case  wherein  a  conviction  has  been  re- 
versed on  either  first  or  second  degree  murder  which 
arises  out  of  a  state  of  facts  in  which  no  dangerous 
weapon  was  used,  it  is  stated  that  a  situation  can 
exist  where  both  malice  and  intent  could  be  implied. 
The  McAndrews  case,  as  qualified  by  this  later 
Colorado  case,  definitely  is  to  that  direction. 

We  also  have  the  case  of  Commonwealth  v.  Lisow- 
ski,  which  is  in  117,  117  Atlantic.  I'm  sorry,  I  don't 
have  the  page.  It  is  a  case  of  first  degree  murder 
which  was  [375]  specifically  upheld  on  a  case  similar 
to  this.  And  both  intent  and  malice  were  inferred 
from  the  facts. 

Now,  second  degree  murder,  should  the  Court  feel 
that  the  case  is  not  sufficient  to  submit  to  the  jury 
on  first  degree  murder,  is  necessarily  included  in 
our  indictment  and  the  requirements  are  the  same 
except  for  the  premeditation  and  deliberation  which 
is  not  required  by  our  statute.  The  issues  are  then 
whether  there  was  intent  to  kill  or  do  great  bodily 
harm  and  whether  there  was  malice  as  defined  by 
the  cases,  and  we  again  state  that  we  believe  this 
Collazo  definition  is  about  the  best  that  we  have  seen. 
NoW'.  there  are  manj^  cases  in  which  second  degree 
murder  arising  out  of  similar  circmnstances  have 
been  affirmed.  The  case  of  Commonwealth  v.  Dora- 
sio,  47  Atlantic  2nd,  125  is  a  case  of  second  degree 
nnirder  arising  out  of  a  beating.  One  man  against 
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another  and  that  case  also  refers  to  McAndrews  v. 
Peoi)]e  and  what  is  probably  the  leading  case  on  the 
subject,  Wells  v.  People,  30  Michigan  16.  It  is  cited 
at  length  in  this  Dorasio  opinion  and  the  conviction 
of  second  degree  murder  was  upheld. 

The  Lisowski  case  that  I  referred  to  is  117  At- 
lantic at  Page  794,  and  this  is  a  case  which  Mr. 
Tajior  obviously  referred  to  where  a  man  beat  his 
wife  for  a  period  of  over  forty  minutes.  That  is  a 
first  degree  murder  conviction.  The  question  arises 
because  the  law  would  normally  infer  or  permit  an 
inference  to  be  raised  from  the  use  of  a  deadly 
weapon  w^hich  [376]  is  calculated  to  produce  death 
and  death  in  fact  results  from  the  use  of  the  weapon 
but  where  there  is  no  dangerous  w^eapon  and 
it  is  admitted  in  all  cases  that  were  cited,  I  take 
it,  that  the  fists  are  not  dangerous  weapons,  then  the 
problem  comes  as  to  whether  or  not  the  fists  were 
used  in  such  a  manner  that  the  defendant  could 
reasonably  have  known  that  death  or  grievous  bodily 
harm  would  be  likely  to  result  from  his  actions, 
i^ow,  if  that  is  the  situation  and  malice  is  also  ])res- 
ent,  the  cases,  at  least  a  case  of  second  degree  mur- 
der for  the  jury  to  decide.  The  case  of  State  v.  Jen- 
sen, a  Utah  case  arising  out  of  a  situation  in  which 
there  was  no  dangerous  weapon  used,  it  is  also  a 
second  degree  murder  conviction.  Most  of  the  au- 
thorities are,  in  this  annotation,  are  referred  to  in  the 
Jensen  case  and  it  is  specifically  pointed  out  in  the 
Jensen  case  the  difference  in  the  size  of  the  parties 
and  the  relative  strength  of  the  parties. 

The  case  of  Commonwealth  vs.  Buzard  is  a  case 
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which  is  annotated  that  we  have  referred  to  the 
Court.  That  is  a  similar  case  in  which  another  sec- 
ond degree  murder  was  affirmed.  Murder  conviction 
was  affirmed.  It  then  becomes  a  question,  in  our 
opinion,  as  to  whetlier  the  facts  as  presented  by  our 
evidence,  justify  the  Court's  finding  that  even 
though  normally  intent  and  malice  cannot  be  in- 
ferred, intent  and  malice  could  be  inferred  from  this 
state  of  facts,  and  w^e  believe  that  the  Court  is  famil- 
iar with  the  evidence ;  that  in  [377]  view  of  the  bru- 
tality which  has  been  revealed  here,  the  size  of  the 
parties  according  to  our  record,  the  estimate  of  the 
doctor  and  of  one  other  witness  was  that  Miss 
Cathey  was  approximately  a  hundred  fift}"  pounds. 
She  was  a  woman  of  approximately  five,  six,  five 
feet,  six  inches.  The  defendant  is  a  man  of  above  six 
feet.  He  is  extremely  heavy  man  and  a  powerfully 
].)uilt  man  and  if  he  committed  the  violence  upon  this 
woman  in  the  taxicab,  just  the  violence  that  was 
described  in  the  taxicab  and  in  leaving  the  taxicab 
by  Mr.  Jennings,  then  he  definitely  exhibited  a 
wicked  and  depraved  spirit  and  as  the  cases  say,  a 
mind  bent  on  mischief  and  regardless  of  social  duty. 
The  cases  also  ])oint  out  and  there  is  one  case  speci- 
fically referred  to  in  this  annotation  where  one  of 
the,  where  the  deceased  was  ill  even  though  the  size 
was  relatively  the  same,  the  deceased  was  ill  and  un- 
able to  defend  himself  and  the  facts  of  this  case  as 
r('V(^aled  by  several  witnesses  show  that  Mrs.  Cathey 
was  definitely  unable  to  defend  herself.  She  was  un- 
able to  get  in  the  cab  by  herself  and  yet  she  received 
this  beating  in  the  back  of  the  cab,  which  was  to 
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such  an  extent  that  she  was  completely  unconscious 
when  she  was  taken  from  the  cab  and  was  bloody. 
>»o\v,  the  23resence  of  the  other  bruises,  which  also 
could  have  caused  her  death,  the  Doctor,  as  I  un- 
derstand his  testimony,  has  testitied  that  in  his 
opinion  several  of  the  blows  would  have  been  [378] 
sufficient  to  cause  death  but  he  believes  that  the 
death  resulted  from  all  of  the  blows  in  this  case  and 
he  would  not  tie  down  the  death  as  to  any  one  of  the 
blows  so  under  the  circumstances  there  definitely  is 
both  malice  and  the  intent  to  do  an  act  which  the 
defendant  knew  should  have,  would  have  resulted 
and  did  in  fact  result  in  death. 

We  feel  that  under  the  state  of  the  facts  and  in 
view  of  the  doctor's  testimony  there  can  be  no  ques- 
tiori  of  the  propriety  of  submitting  this  case  to  the 
jury  on  the  question  of  manslaughter.  The  unlawful 
killing  of  another  according  to  our  statute  and  if 
they  tuid,  if  the  jury  can  find  and  do  find  from  the 
evidence  that  Mr.  Urban  did  give  the  beating  to 
Miss  Cathey  and  that  the  proximate  result  of  that 
beating  was  the  death  of  Miss  Cathey  and  it  was 
definitely  an  unlawful  death  and  an  unlawful  killing, 
so  the  issue  of  manslaughter  and  I  take  it,  it  is  not 
too  heavily  contested  as  to  whether  or  not  the  jury 
should  take  this  case  on  the  question  of  manslaugh- 
ter alone. 

This  annotation  also  has  included  several  cases 
wlierein   conviction   for  manslaughter   was   upheld 
under  similar  facts  and  they  are  included  specifically 
because  the  Courts  in  many  cases  have  stated  that  al- ' 
though  the  jury  found  the  defendant  guilty  of  only 
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manslaughter  the  facts  would  have  warranted  a  con- 
viction of  either  murder  in  the  first  degree  or  the 
second  degree.  [379] 

Now,  there  is  a  serious  question  in  our  mind.  The 
defendant  has  not  raised  the  issue  of  negligent  homi- 
cide. We  did  not  think  it  would  normally  be  involved 
in  a  case  such  as  this.  The  facts  show  that  the  doc- 
tor told  the  defendant  that  he  should  call  him  the 
next  day  if  the  patient  needed  care.  He  did  not  call 
him  for  a  period  of  eight  days.  Over  that  j)eriod  of 
time  we  have  had  witnesses  who  testified  that  she 
was  moaning  and  groaning,  she  was  out  of  her  head 
and  if  the  jury  found  that  the  defendant  was  grossly 
and  wantonly  negligent  we  believe  that  a  negligent 
homicide  conviction  under  our  laws  might  be  proper. 
We  are  not  urging  the  Court  to  submit  that  to  the 
jury,  but  we  state  that  it  could  be  possible. 

We  cite  to  the  Court  the  case  of  Barbeau  v. 
United  States,  at  193  Federal  Second,  493,  T  l:)eg 
your  pardon,  it  is  495,  193  Federal  Second,  a  case 
arising  in  Alaska  reviewed  by  the  Ninth  Circuit, 
^liere  was  a  first  degree  nuirder  indictment  charg- 
ing that  the  defendant  purposely  and  with  deliber- 
ate and  premeditated  malice  killed  one  Paul  Gunny 
by  shooting  him  and  the  evidence  showed  that  the 
discharge  of  the  weapon  might  have  been  an  acci- 
dent and  the  Court  upheld  a  negligence  homicide 
conviction  under  that  indictment. 

Now,  as  again  I  say  we  are  not  urging  the  Court 
to  submit  that  question  to  the  jury,  but  the,  it  could 
be  supported.  We  also  believe  that  the  jury  would 
have  the  right  [380]  to  take  into  consideration  this 
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evidence  concerning  the  previous  time  in  v^hich, 
merely  out  of  an  argument,  the  defendant  back- 
handed this  woman  and  knocked  her  off  the  barstool 
to  show  his  hitent  and  state  of  mind  at  the  time  this 
other  beating  was  administered,  if  it  was  adminis- 
tered. They  can  take  into  consideration  the  fact  that 
he  has  told  repeated  versions  of  the  cause  of  the 
beating  that  Miss  Cathey  got.  He  started  off  by  stat- 
ing one  thing  to  Officer  DeWalt.  He  stated  another 
version  to  the  nurses;  he  stated  another  version  to 
Officer  Byrom  just  previous  to  the  woman's  death. 
He  told  Mr.  Goodfellow  it  was  nothing  but  a  hair- 
pulling  contest  of  a  couple  of  women  and  specifically 
named  the  woman  as  Peggy.  Two  hours  later  he 
didn't  know  the  woman's  name  and  told  Mr.  Wirtli 
a  different  story. 

The  officers  interviewed  him  in  the  Alibi  Club  on 
February  the  4th  and  he  told  them  another  story 
and  he  told  them  that  all  the  stories  he  had  told  be- 
fore that  were  not  true  and  then  on  top  of  that  he 
goes  down  and  tells  Mr.  Mayfield  and  Mr.  Good- 
fellow  and  Mr.  Wirth  a  vstory  which,  although  is 
vvithin  the  same  framework  of  the  one  he  had  just 
told  Mr.  Wirth  and  Mr.  Goodfellow,  is  contradictory 
to  the  extent  that  it  almost  reaches  an  absurdity.  As 
we  count  them  there  are  eight  or  nine  different  ver- 
sions of  the  defendant's  own  story  of  what  hap- 
pen! eel  liere  and  that  in  itself  is  something  the  jury  , 
can  take  into  consideration  to  determine  the  [381]  ' 
defendant's  intent,  his  state  of  mind  and  what  his 
purpose  was  if  he  did  in  fact  administer  the  beating 
to  this  v/oni:"!!.  From  the  law  as  we  see  it,  Ave  believe 
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that  this  case  should  be  submitted  to  the  jury  on  all 
three  degrees,  first  degree  murder,  second  degree 
murder  and  manslaughter,  and  we  request  the  Court 
to  deny  the  defendant's  motion  for  a  judgment  of 
acquittal  as  to  all  three  counts. 

Thank  you. 

The  Court:     Mr.  Taylor 

Mr.  Taylor:  If  the  Court  please,  Mr.  Stevens 
failed  to  call  to  the  Court's  attention  the  fact  that 
the  doctor  in  this  case  said  that  no,  none  of  the  blows 
would  have  caused  death,  the  blows  themselves 
would  not  cause  death,  that  death  resulted  from  a 
hematoma  of  the  brain  which  might,  that  might  have 
started  a  month  before  or  it  might  have  started  after 
the  blows  or  it  might  have  started,  might  have  been 
instantaneous  or  spontaneous  rupture  of  the  capil- 
lary veins  of  the  brain.  So  I  don't  believe,  your 
Honor,  to  take  into  consideration  any  of  those  blows 
because  we  know  that  a  great  many  of  those  blows 
was  inflicted  entirely  apart  from  the  cab,  the  taxi- 
cab.  When  the  doctor  says  that  none  of  these  blows 
would  cause  this  death  and  that  the  only  cause,  that 
the  death  was  from  a  hematoma  of  the  brain,  either 
of  long  duration  or  one  week  or  possibly  spontane- 
ous. 

Now,  we  do,  he  says  we  should  not,  we  are  not 

contesting  the  submission  of  this  case  to  the  jury  on 

manslaughter.  [382]  I  am  strenuously  contesting  it, 

\  your  Honor,  because  there  is  no  evidence  before  this 

I  Court  at  the  j^resent  time  that  this  man  did  brutally 

!  beat  the  defendant,  or  beat  the  deceased;  a  little 

back-liandina:  which  is  more  or  less  iu  the  nature  of 
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a  slight  reprimand  and  occasioned  no  bad  feelings, 
not  impute  malice  to  something  a  month  later  and 
brutality  only  has  to  be,  can  only  be  presumed  in 
this  thing,  your  Honor. 

And  then  also  Mr.  Stevens  has  misconstrued  the 
evidence  in  this  case  also,  that  the  doctor  said  he 
asked  him  to  call  in.  He  did  call  in  three  days  later 
and  told  him  how  the  lady  was  getting  along  and  the 
doctor  phoned  to  Williams  Drug  Company  a  pre- 
scription for  this  man  to  pick  up  and  he  said  he  put 
it  in  Myrtle  Kelly,  or  not  Myrtle  Kelly,  Martha 
Kelly,  which  is  said  is  a  mistake,  it  could  be  easily 
made.  So  then  the  improvement  Avas  such  a  few 
hours  before  her  death  that  he  didn't  have  to  call 
the  doctor.  He  gave  her  fruit  juices.  He  cooked  for 
her,  she  cooked  for  herself  part  of  the  time.  What 
was  the  necessity  of  having  a  doctor?  Also  the  testi- 
mony as  to  what  Mr.  Urban  did  the  night  that  he 
picked  her  up  at  the  Players  Club,  the  fact  that  Miss 
Cathey  called  him  up  to  get  her  and  he  did  come 
down  there  and  get  her  and  then  I  am  quite  amused 
at  Mr.  Stevens'  statement  about  these  various 
stories.  There  was  three  stories  given  about  the  same 
thing  and  Mr.  Urban,  after  Miss  Cathey  gave,  why 
he  gave  those  stories  and  he  told  the  story,  but  we 
want  to  remember,  too,  [383]  that  the  three  officers 
were  sitting  in  the  conference.  Three  of  those  stories 
are  different  because  three  different  versions  of  the 
same  thing  as  told  by  Mr.  Urban  at  one  time,  so  it  is 
the  faulty  memory  of  the  officers  that  has  resulted 
in  the  three  different  stories. 

We  have  no  cause  of  death  here,  your  Honor,  and 
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the  stories  are  mucli  more  plausible  and  much  more 
deserving  of  credibility  than  the  statement  of  Jen- 
nings, the  taxidriver.  Now,  Mr.  Stevens  has  brought 
in  a  number  of  cases  here  and  every  one  of  them  he 
brought  in,  your  Honor,  can  certainly  be  distin- 
guished between  the  cases  that  are  analgous  to  the 
case  before  here  where  just  the  fist  was  used,  and 
he  cites  the  case  with  pride,  I  think  it  is  a  Buzard 
case,  a  Colorado  case.  There  was  a  robbery  con- 
nected with  that  because  the  fingers  showed  the 
forcible  removal  of  rings.  That  was  a  death  that  was 
occasioned  during  a  robbery,  although  maybe  no 
weapon  was  used.  Still  there  was  enough  force  ap- 
plied within  the  robbery  to  cause  the  death  of  the 
woman.  That  case  is  not  in  point,  .your  Honor. 

Also,  he  speaks  about  this  case,  United  States  v. 
Collazo,  the  Puerto  Rican  tried  to  make  an  attack 
on  President  Truman.  They  were  blazing  away  with 
guns  there,  your  Honor.  That  is  not  a  case  analgous 
to  this.  That  has  no  relation  to  this,  and  cases  where 
a  man  has  beat  a  person  for  forty  minutes,  case 
where  a  big  man  beat  a  woman  for  forty  [384]  min- 
utes. 

This  here,  your  Honor,  the  small  disagreement  be- 
tween these  people  for  two  and  a  half  minutes,  three 
minutes,  coming  from  the  Players  Club,  your  Honor, 
to  the  Alibi  Club,  is  certainly  not,  say  it  is  a  pro- 
tracted or  can  you  say  it  is  a  brutal  beating  because 
the  only  thing  that  showed  that  her  nose  was  bleed- 
ing, according  to  Jennings,  when  she  got  out  of  the 
car,  said  it  dripped  down  on  the  red  jacket.  And  cer- 
tainly she  couldn't  have  bled  into  the  hood  of  that 
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jacket,  your  Honor,  going  three  and  a  half  minutes 
and  the  jacket  was  on  her. 

Now,  tliis  nep,ligent  homicide.  This  negligent  cause 
of  death,  not  taking  care  of  Mrs.  Cathey  has  cer- 
tainly been  refuted,  your  Honor.  The  fact  that  he 
did  call  the  doctor,  he  did  provide  her  with  food, 
cooked  her  food,  provided  her  with  fruit  juices  and 
stuff  for  a  period  of  nine  days.  In  fact  he  closed  the 
Inw,  closed  his  business  up  there  for  awhile  so  as  to 
take  care  of  her.  So  we  think,  your  Honor,  that 
malice  and  intent  have  certainly  been  just  not  indi- 
cated by  the  acts  of  this  defendant.  He  has  shown  a 
solicitation  for  the  welfare  of  Miss  Cathey.  He  done 
everything  he  could,  in  fact  he  was  carrying  out  her 
own  wishes  when  he  told  the  story  that,  because  she 
didn't  want  the  actual  cause  of  why  she  was  in  the 
hospital  known,  not  the  actual  cause  of  her  death 
but  after  she  died  then  Mr.  Urban  went  voluntarily 
to  the  officers  and  told  a  story.  That  is  the  one  he 
told  all  [385]  the  officers. 

We  think,  your  Honor,  in  view  of  the  decisions — • 
I  might  say,  your  Honor,  I  have  here  some  notes 
more  or  less  memorandum  cases  if  the  Court  would 
like  to  have  these,  perhaps 

The  Court:     Mr.  Taylor,  w^hat  is  your  theory  as  | 
to  whether  or  not  negligent  homicide  is  an  included 
otf  ense  ? 

Mr.  Taylor:  Well,  I  can't  see  where  it  is  in- 
cluded, your  Honor.  We  don't  have  a  negligent 
homicide  statute  up  here,  because  if  it  is  negligent 
homicide,  your  Honor,  is  is  synonymous  with  man- 
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slaughter.  It  is  equivalent  to  manslaughter  in  other 
states.  It  is  manslaughter  in  itself. 

The  Court :  There  is  a  separate  statute,  I  believe, 
negligent  homicide  statute  in  the  Territory  of 
Alaska,  and  I  am  wondering  whether  it  is  your  po- 
sition that  that  is  an  included  offense? 

Mr.  Taylor:  Oh,  I  don't  think  so,  your  Honor. 
Negligent  homicide  would  be  like  leaving  a  person 
out  in  extreme  cold,  he  couldn't  move  or  something 
that  way,  or  hit  them  with  a  car  doing  a  lawful  act 
ill  a  wreckless  manner.  Here  there  was  no  unlawful 
act  committed.  Would  the  Court  like  this  memo- 
randum'? 

The  Court :  1  would  be  pleased  to  have  you  sub- 
mit it,  and 


Mr.  Stevens:     Is  there  a  copy  for  the  [386]  gov- 
ernmfint  *? 

Mr.  Taylor:     I  will  get  you  one.  I  only  brought 
one  down.  I  will  submit  one. 

The  Court:     Gentlemen,  while  the  Court  at  this 
time   is   inclined  to  believe  that  the  testimony   of 
Jennings  coujjled  with  the  alleged  inconsistent  state- 
ments of  the  defendant  is  sufficient  to  carry  this  mat- 
ter to  the  jury  as  to  the  two  degrees  of  murder  and 
manslaughter,  nevertheless  I  want  to  look  into  the 
matter  more  carefully  and  fully  and  I  will  rule  on  it 
at  live  minutes  of  ten  next  Monday  morning. 
I     Mr.    Stevens:     Thank   you.   Would  your   Honor 
jcare  to  set  a  time  for  the  presentation  of  requested 
j  instructions '? 

!     The  Court:     Well,  I  certainly  would  like  to  and 
jthis  would  be  perhaps  a  good  time.  We  cannot  an- 
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ticipate  how  long-  it  is  going  to  take  the  defendant 
to  j)ut  in  its  case  or  how  much  rebuttal  there  may  be, 
but  I  think  certainly  as  you  gentlemen  as  practicing 
lawyers  know  that  the  sooner  I  can  get  your  re- 
( [nested  instructions  the  better  for  the  Court  and 

^Ir.  Stevens:  We  would  be  prepared  to  submit 
them  by  five  o'clock  Monday  evening,  your  Honor. 
I  believe  that  would  be 

The  Court:  Would  that  give  you  time  enough, 
:Sii\  Taylor? 

Air.  Taylor:  Well,  I  think  that  is  a  little  pre- 
vious, your  Honor.  The  fact  that  we  will  be  putting 
on  the  defense's  [387]  and  I  think  that  will  possibly 
go  over  into  Tuesday.  I  don't  see  how  we  could  pos- 
sibly finish  this  case  Monday. 

The  Court :  Of  course,  I  want  your  requested  in- 
structions before  the  evidence  is  concluded  so  that  I 
can  rule  on  them  prior  to  argument. 

Mr.  Taylor:  Well,  how  about  Monday  at  five 
o'clock? 

The  Court:  Very  well,  assuming  that  the  case  is 
still  going  on  at  that  time. 

]\[r.  Taylor :     Yes,  well,  I  know  it  will  be  Tuesday. 

The  Court:  Very  well,  five  o'clock  next  Monday 
afternoon  then  will  be,  in  fact,  I  will  make  it  five- 
fifteen  will  l)e  the  latest  time  for  receiving  requested 
instructions. 

ATr.  Stevens:     Thank  you,  your  Honor. 

(Thereupon,  at  5:00  p.m.,  the  trial  of  this 
cause  was  adjourned  until  Alay  23,  1955.  nf 
10:00  a.m.) 
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May  23,  1955—9:55  A.M. 

Be  It  Remembered,  that  upon  the  23rd  day  of 
2vlay,  1955,  at  the  hour  of  9 :55  a.m.,  the  trial  of  this 
cause  was  resumed,  the  i)hiintiff  and  the  defendant 
both  represented  by  counsel,  the  Honorable  Vernon 
D.  Forbes,  District  Judge,  presiding : 

The  Court :  Let  the  record  show  the  presence  of 
the  defendant  Leon  D.  Urban,  and  his  counsel. 

Mr.  Taylor:  If  the  Court  please,  I  have  served 
a  motion  upon  the  place  usually  occupied  by  Mr. 
Stevens  and  I  am  filing  with  the  Clerk [388] 

The  Court:  The  Court  at  this  time  denies  the 
motion  of  the  defendant.  The  case  will  proceed  at 
ten  o'clock  and  in  the  meantime  the  Clerk,  please, 
call  the  roll  of  the  venire. 

(Whereupon,  the  (^lerk  of  Court  proceeded  to 
call  the  roll  of  the  veniremen.) 

The  Clerk:  The  Court  wants  me  to  announce  to 
you  jurors  that  he  realizes  that  in  the  summertime 
it  is  difficult  for  some  of  you  to  serve,  you  have  got 
things  to  do  and  everything  else.  However,  we  have 
got  to  have  a  jury  through  the  summer  in  order  to 
try  to  get  the  calendar  cleaned  up,  so  the  Court 
wants  those  that  feel  it  is  imperative  that  they  be 
excused  to  report  to  him  in  chambers  at  the  eleven 
o'clock  recess  and  he  will,  and  he  will  talk  to  >'ou 
then  about  being  excused.  We  know  there  is  some  of 
you  that  feel  that  you  should  get  off  and  need  to  get 
off  so  if  those  that  feel  it  is  imperative  that  they  be 
excused,  see  the  Judge  in  chambers  back  here  at  the 
eleven  o'clock  recess.  And  all  others  are  to  report  at 
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ten  o'clock  on  Thursday,  the  26th  again.  There  will 
be  no  work  for  the  jurors  other  than  the  twelve  on 
this  case  which  ran  longer  than  anybody  thought 
about.  Would  you  please  report,  those  that  aren't 
excused  at  eleven  o'clock,  will  report  on  Thursday 
at  ten  o'clock  and  you  may  now  be  excused?  Inas- 
much as  the  defense  is  starting  its  case  this  morn- 
ing, are  there  an,y  people  here  who  are  witnesses  for 
the  [389]  defendant  in  this  case  or  the  plaintiff,  yes, 
will  1  presume  Mr.  Taylor  they  all  know  that.  There 
is  nobody  here  that  is  a  witness  for  the  defense.  I 
guess  there  aren't  any.  You  want  the  jury  called  in. 

(Thereupon,  the  jury  entered  the  courtroom.) 

The  Court:     Is  the  defense  read.y  to  proceed? 
Mr.  Miller:     Yes,  your  Honor. 
The  Court:     Government  ready? 
Mr.  Stevens :     Yes,  your  Honor. 
The  Court:     Then  the  Clerk  may  call  the  roll  of 
the  jury. 

(Whereupon,  the  Clerk  of  Coui't  proceeded 
to  call  the  roll  of  the  jury.) 

The  Clerk:     They  are  all  present,  your  Honor. 

The  Court :     You  may  proceed. 

Mr.  Taylor:  If  the  Court  please,  I  imposed  a 
motion  this  morning,  left  a  copy  with  Mr.  Stevens 
and  I  \v(ni](l  like  to  argue  that  motion,  your  Honor, 
befoie  we  ])roceed  with  the  case. 

The  Court :  You  wish  to  argue  it  in  the  absence 
of  the  jury? 

Mr.  Taylor:  In  the  absence  of  the  jury,  your 
Honor. 
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The  Court:    Are  you  prepared  at  this  time,  Mr. 

Stevens  ? 

Mr.  Stevens:  No,  your  Honor,  this  was  not 
served  on  me,  it  was  left  on  the  table  in  here.  I  am 
not  prepared.  I  [390]  would  like  to  postpone  the 
argument  until  after  the  noon  period,  if  the  Court 
would  do  that.  I  also  think  that  it  is  a  matter  that 
has  been  ruled  on  twice  already. 

The  Court :  Be  agreeable  to  be  heard  on  that  mo- 
tion at  one-thirty,  Mr  Taylor. 

Mr.  Taylor:  If  the  District  Attorney  will  not 
use  the  so-called  exhibits  in  the  meantime. 

The  Court:  I  don't  know  whether  the  occasion 
will  arise  to  use  them  or  not.  I  don't  suppose  Mr. 
Stevens  knows. 

Mr.  Stevens:  I  have  no  idea  how  long  Mr.  Tay- 
lor's case  will  take,  your  Honor. 

The  Court:  We  will  proceed  and  if  it  becomes 
necessary  or  if  the  government  feels  it  adviseable 
to  use  those  exhibits  during  this  forenoon  the  Court 
will  then  take  up  the  advisability  of  hearing  argu- 
ments on  the  motion  before  they  are  used.  Is  that 
agreeable,  Mr.  Taylor*? 

Mr.  Taylor:     Yes,  sir. 

The  Court:    Very  well.  Proceed. 

:Mr.  Tavlor:     We  will  call  Mr.  Urban. 
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LEON  D.  URBAN 
the  defendant,  called  as  a  witness  in  his  own  behalf, 
was  duly  sworn  and  testified  as  follows. 

Direct  Examination 
By  Mr.  Taylor. 

Q.     Will  you  state  your  name,  please"?  [391] 

A.     Leon  D.  L^rban. 

Q.  And  you  are  the  defendant  in  the  case  now  on 
trial  in  this  Court"?  A.     Yes,  sir. 

Q.     Where  do  you  reside,  Mr.  Urban  ? 

A.     2245  Cushman,  Alibi  Club. 

Q.     And  how  long  have  you  resided  in  Fairbanks? 

A.     A  little  over  three  years. 

Q.     And  prior  to  that,  where  did  you  reside  ? 

A.     I  was  in  Anchorage. 

Q.  And  how  long  have  you  been  in  the  Territory 
all  together  ? 

A.     Well,  off  and  on  about  eight  years. 

Q.  What  part  of  the  states  are  you  from,  Mr. 
Urban? 

A.  Well,  I  spent  right  at  twenty  years  in  Eureka, 
California. 

Q.     Were  you  in  business  in  Eureka,  California  ? 

A.  Yes,  I  run  a  bar  there  for  four  years  for  a 
man  on  a  percentage  l)asis  and  then  I  have  been  in 
different,  hamburger  businesses  and  small  restau- 
rant businesses  myself. 

Q.  And  during  the  recent  war  were  you  in  the 
service  ?  A.    Yes. 

Q.     What  branch  of  the  service  were  you  in? 

A.     I  was  in  the  Army. 
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Q.  And  how  long  did  you  serve  in  the  [392] 
Ami}'  ? 

A.     A  little  over  three  years  all  together. 

Q.     And  where  vvas  that  service? 

A.     South  Pacific. 

Q.  Now,  you  have  stated  you  been  in  Fairbanks 
for  about  three  years,  is  that  right  ? 

A.     Yes,  sir. 

Q.  And  what  has  been  your  occupation  while 
you  were  at  Fairbanks  ? 

A.  Well,  I  come  up  here  in  August,  I  run  the 
Arcade  for  Larry  Starns  and  Mr.  Swank  down  in 
the  bus  depot.  That  is  when  the  new  bus  depot  first 
opened  up. 

Q.  And  how  long  were  you,  did  }^ou  run  the  Ar- 
cade for  Starns? 

A.     Well,  up  until  Christmastime. 

Q.     And  since  then  what  have  you  been  doing? 

A.  Well,  I  own  that  war  surplus  store  on  Third 
Street,  649  Third. 

Q.     What  is  the  number  ?  A.     649  Third. 

Q.  649  Third,  and  when  did  you  open  that  up, 
Mr.  Urban? 

A.     April  the  2nd,  that  is  three  years  ago. 

Q.     And  what  is  that  business  consist  of? 

A.  It  is  Army  surplus  clothing,  used  clothing 
and  furniture  and  just  about  everything. 

Q.  You  have  been  in  that  then  for  a  little  better 
than  [393]  three  years,  is  that  right? 

A.     Yes,  sir. 

Q.     And  do  you  have  any  other  place  of  business  ? 
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A.  Yes,  I  own  the  Alibi  Club  and  I  have  an  auc- 
tion sale  at  23rcl  and  Cushman,  sell  by  auction  out 
there. 

Q.  And  what  type  of  goods  do  you  sell  there,  Mr. 
Urban? 

A.  Well,  everything,  whatever  is  brought  in  we 
buy  it.  Furniture  most  generally  it  is. 

Q.  And  what  kind  of  a  building,  if  any,  do  jo\i 
have  for  that  purpose? 

A.     Well,  I  have  a  building  twenty-six  by  fifty. 

Q.  And  what  type  of  material  do  you,  or  goods 
do  you  sell? 

A.  ¥/ell,  just  about  everything  you  can  mention. 
Lots  of  things  I  don't  even  know  what  it  is  they 
bring  out  to  sell.  There  is  everything  there  from 
clothing  to  cars. 

Q.  Is  that,  is  that  goods  that  you  buy  from  the 
Army  at  sui-plus,  at  sale  ? 

A.  Some  is  bought  from  Army;  some  is  brought 
in  by  individual  peojole.  Everybody  brings  their 

Q.  And  how  long  have  you  been  running  that 
part  of  the  business? 

A.  Oh,  a  little  over  a  year,  last,  about  May  the 
2nd  was  the  first  Monday  in  May,  I  believe,  I  opened 
last  year  a  sale.  [394] 

Q.  Now,  you  say  that  you  are,  have  a  place  of 
business  called  the  Alibi  Club  ?  A.     Yes,  sir. 

Q.  What  is  the  nature  of  that  business,  Mr. 
Urban  ? 

A.     Well,  it  is  out  of  town  business,  it  is  a  bar. 

Q.     And  where  is  that  located? 
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A.     It  is  2245  Cushman. 

Q.     And  what  kind  of  a  building  is  that? 

A.  Well,  it  is  a  square  frame  building,  it  is 
twenty-eight  by  twenty-eight  on  the  outside. 

Q.     Twenty-eight  by  what? 

A.  Twenty-eight  by  twenty-eight,  I  believe  that 
is  what  they  say  it  is  on  the  outside. 

Q.     And  you  have  a  bar  in  there? 

A.     Yes,  sir. 

Q.  What  other  rooms  do  you  have  on  that,  is  it 
a  one-story  building  ?  A.     Yes,  sir. 

Q.  What  other  rooms,  if  any,  do  you  have  on  the 
ground  floor? 

A.  Well,  there  is  a  small  room  we  used  to  use  for 
a  storeroom  and  last  winter  we  did  use  it  for  a  sleep- 
ing room. 

Q.  And  is  that  open  directly  onto  the  bar,  the 
door  to  that? 

A.  Well,  you  come  in  to  the  left  and  there  is  a 
little  [395]  room  where  there  is  a  dance,  whatever 
you  want  to  call,  where  there  is  two  tables  and 
chairs  that  you  can  set  and  then  there  is  a  small 
room,  a  door  off  to  it. 

Q.  And  that  is  equipped  as  a  sleeping  quarters 
then,  Mr.  Urban  ?  A.     It  is  now,  sir. 

Q.     And  do  you  have  any  other  house  or  building 
I  on  your  property  there  ? 

I       A.     Yes,  there  is  a  log  building  in  the  back  of  the 
I  same  building.  We  have  two  bedrooms  in  there.  We 
I  have  the  rest  of  the  building  we  use  it  to  store  fur- 
niture and  shoe  packs  and  Army  surplus,  what  have. 
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Q.  Who,  are  you  the  sole  licensee  on  the  license 
for  the  Alibi,  Mr.  Urban? 

A.  1  have,  Myrtle  Cathey  is  a  partner  on  the 
business,  the  bar  business. 

Q.  And  liow  long  has  she  been,  or  was  she  a  part- 
ner in  the  that  business? 

A.  I  put  her,  her  name  on  the  license  and  she 
bought  in  there  in  October,  I  believe  it  was  the  28th. 
Dixie  could  tell  you.  He  is  the  one  who  drawed  the 
papers  up,  November  the  28th,  I  believe  it  was. 

Q.  November  the  28th.  How  long  have  you 
known  Myrtle  Cathey  ? 

A.  Well,  I  met  her  along  the  last  of  August,  I 
believe  [396]  last  summer  when  she  come  up  here 
from  Long  Beach. 

Q.  And  to  3^our  knowledge,  was  that  her  first 
trip  to  Alaska? 

A.  No,  sir,  she  told  me  afterwards  she  had  been 
in  Anchorage. 

Q.  And  then  in  August  she  came  to  Fairbanks, 
is  that  right? 

A.  A^ell,  she  come  up  from  southern  California. 
I  don't  know  just  exactly  the  date  because  I  didn't 
meet  her  when  she  first  come  up. 

Q.     Now,  was  she  a  full  partner  in  the  x\libi  Club? 

A.  A^"el1,  she  never  did  get  the  bills  paid  off.  She 
agreed  to  pay  so  much  but  I  furnished  the  money 
for  the  license  and  everything.  She  never  did  get  it 
paid. 

O.     But  she  still  did A.     Yes. 

Q.     Did  she  work  in  the  Alibi  Club? 
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A.     She  tended  bar. 

Q.     And  she  work  a  regular  shift  there? 

A.  Yes,  she  opened  up  every  evening  and  some- 
times she  worked  nine  or  ten  hours.  Sometimes  she 
worked  clear  through  till  morning.  She  had  a  mar- 
velous personality  and  a  very  good  bartender. 

Q.     Did,  did  Miss  Cathey  drink  .^  A.     Yes. 

Q.  What  would  you  say  as  to  whether  she  was  a 
light  [397]  drinker  or  heavy  drinker'? 

A.  Well,  she  could  drink  a  fifth  of  whiskey  at 
any  time  in  a  matter  of  a  shift.  She  took  a  drink 
w^henever  anybody  bought  her  one  and  she  wanted 
one  she  just  poured  herself  one. 

Q.     Would  she  become  intoxicated"? 

A.  Yes,  she  did  get  drunk  very  often.  That  was 
our  main 

Q.  And  would  she  stay  there  and  tend  bar  when 
she  was  intoxicated"? 

A.  No,  when  she  would  get  drunk  she  would 
want  to  leave  then.  She  would  want  to  go  see  what 
the  rest  of  the  world  was  doing. 

Q.     She  w^anted  what 

A.  She  wanted  to  see  what  the  rest  of  the  world 
was  doing.  She  wanted  to  get  out  and  see  w^hat  was 
going  on. 

Q.  And  how  many  occasions  did  she  take  off  that 
way,  Mv.  Urban? 

A.  Well,  a  couple  of  times  a  week  she  got  to 
drinking  or  she  would  get  to  worrying  and  then  she 
would  go  ahead  and  drink  and  then  she  would  want 
to  go  out. 
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Q.     And  about  how  long  would  she  be  absent? 

A.  Well,  sometimes  she  wouldn't  get  home  mitil 
next  evening.  Sometimes  she  would  be  too  drunk  to 
work  and  then  I  would  work  or  just  close  the  place 
up. 

Q.  Did  you  have  any  other  bartender  [398]  em- 
})]oyed'? 

A.  Well,  for  awhile  I  had  a  man  by  the  name  of 
Tom  Deerington.  That  was  before  Christmas. 

Q.  Now,  on  these  trips,  these  absences  from  the 
place,  did  Miss  Cathey  ever  get  into  any  trouble 
Avhile  she  was  out  on  those  drimks? 

A.  Yes,  different  times  she  has  come  home  with 
her  arms  all  black  and  blue  and  last  time  she 

Q.  Just  a  moment.  What  was  her  nature  when 
she  would  get  intoxicated*? 

A.     Well,  she  was  kind  of  mean. 

Q.     By  mean  what 

A.  Well,  just  kind  of  short  tempered.  She  would 
want  to  stay  out  and  just  keep  roaming  aromid. 
That  is  when  she  never  wanted  to  go  home.  Business 
never  amounted  to  anything  to  her  when  she  was  in 
them  moods. 

Q.  Now,  Mr.  Urban,  Avhile  she  was  working  there 
do  you  know  of  any  occasions  you  say  you  know  of 
occasions  when  she  come  homo  bruised  up,  do  you 
know  wlio  ])ruised  her  up? 

A.  No,  she  would  never  say.  You  could  ask  her 
hoAv  it  happened.  She  would  say,  well,  that  is  my 
troubles,  I  will  take  care  of  mv  own  troubles. 
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Q.  Now,  calling  your  attention  to  one  instance, 
did  3^ou  ever  know  of  her  getting  in  trouble  with  a 
carpenter  ?  A.     Yes. 

Q.  What  was  that  trouble  and  when  did  it  hap- 
pen? [399]  A.     Well 

Mr.  Stevens:  I  object  to  further  answer  on  this 
unless  it  is  brought  out  how  he  got  the  information. 
If  it  is  hearsay  derived  from  the  deceased  I  am 
going  to  object  to  it. 

The  Court:  I  think  your  objection  is  well  taken. 
Sustained. 

Q.  (By  Mr.  Taylor)  :  Who  did  you  learn  about 
that  trouble  from?  A.     The  man  himself. 

Mr.  Stevens:  I  object  to  any  further  conversa- 
tion. The  man  would  be  the  best  witness. 

Q.  (By  Mr.  Taylor)  :  And  you  know  the  man's 
name?  A.     No,  I  don't,  sir. 

Q.  And  what,  if  anything,  did  Miss  Cathey  say 
about  it? 

Mr.  Stevens:  I  object  to  that.  That  would  be 
hearsay,  your  Honor. 

The  Court:     Sustained. 

Mr.  Urban:     Well,  when  the  man 

Mr.  Stevens:  Just  a  minute,  Mr.  Urban,  that 
was  sustained. 

Q.  (By  Mr.  Taylor)  :  Now,  Mr.  Urban,  I  will 
ask  a  question  did,  just  state  whether  or  not  that 
you  had  to  pay  the  carpenter  some  money  to  square 
tlie  trouble?  [400]  A.     Yes,  sir. 

Q.     How  much  you  give  him? 

A.     Sixty  dollars. 
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Q.  And  what  was  Miss  Cathey's  condition  when 
she  came  home  that  time  ?  A.     She  was  drunk. 

Q.  Did  she  show  any  evidences  of  being  in  a  fight 
or  an  altercation? 

A.  Yes,  her  arms,  aromid  her  chest  was  all 
black  and  blue. 

Q.  And  when  did  that  take,  when  did  that  occur,  j 
Curly?  A.     Just  before  Christmas.  ', 

Q.  Now,  what  room  of  any  of  these  that  you  have  • 
described  was  occupied  by  Miss  Cathey  while  she  , 
was  working  in  your  place? 

A.  The  one  in  the  bar,  the  one  right  off  the  bar 
in  the  Alibi  Club. 

Q.  And  where  in  relation  to  the  Alibi  Club  was 
your  other  two  bedrooms'?  ■ 

A.  Just  behind  the  building,  about  twenty  feet 
back  is  all. 

Q.     And  how  would  you  get  to  those  rooms'? 

A.  Well,  you  could  either  walk  out  the  back  of 
the  Alibi  Club  or  out  front  and  go  around  to  the,  or 
go  through  the  sale  building.  Either  way  you  wanted 
to  go. 

Q.  Sales  building,  was  that  what  you  referred 
to  as  [401]  warehouse  awhile  ago  ?  A.     Yes. 

Q.  Now,  calling  your  attention  to  the  22nd  day 
of  January,  1955,  would  you  state  whether  or  not 
^liss  Cathey  worked  her  shift  that  day  1 

A.     Yes,   she  worked  until  around  twelve,   that 
would  be  the  21st  that  she  worked  up  imtil  about 
twelve,  the  22nd  the  next  morning  would  be.  She  i 
worked  awhile  that  evening. 
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Q.  That  would  be  on  the  evening  of  the  21st  she 
worked  ?  A.     Yes. 

Q.     And  how  late  did  she  work? 

A.  Oh,  she  w^orked  until  around  twelve,  twelve- 
thirty  I  guess. 

Q.     And  who  relieved  her?  A.     I  did. 

Q.     And  about  that  same  time?  A.     Yes. 

Q.  And  what,  if  anything,  did  Miss  Cathey  do  at 
that  time  ? 

A.  Well,  she  changed  clothes  and  she  went  out. 
She  said  she  was  going  out,  out  to  the  Players  Club 
and  have  a  drink  or  a  couple  of  places  and  have  a 
few  drinks  and  she  left  afoot. 

Q.     Who,  if  anybody,  did  she  leave  with  ? 

A.  She  left  a  walking.  She  always  walked  [402] 
a  lot. 

Q.  Just  a  moment  till  this  put-put  gets  out  of 
here.  Y\^hat  was  your  answ^er  to  that  question? 

A.     I  believe  she  walked  that  morning. 

Q.  And  that  belief  based  upon  fact  she  didn't  call 
a  cab?  A.     Well,  she  didn't  use  the  phone. 

Q.  And  how  late  did  you  work  your  shift  then. 
Curly? 

A.  Wei],  about  two  o'clock  she  called  me  up  and 
wanted  me  to  come  to  the  Players  Club. 

Q.     About  what  time  ? 

A.  About  two  that  was  the  first  phone  call.  Then 
around  three  o'clock  she  called  again  and  said  well, 
come  on  down  and  have  a  drink  and  we  will  go 
home,  so  I  had  some  customers  and  couldn't  get  out 
rif^^]it  then  so  around  a  quarter  after  three  or  some- 
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thing  like  that  I  left  and  Sherry,  I  don't  know  her 

last  name.  I  know  her  in  California. 

Q.     That  was  a  lady  that  testified  here? 

A.     Yes. 

Q.     A  little  hard  of  hearing?  A.     Yes. 

Q.     Go  ahead. 

A.  So  she  said  well,  I  will  take  you  down,  Curly. 
She  was  driving  a  pick-up,  so  we  got  in  the  pick-up. 
We  stopped  at  the  Youngs,  that  is  the  Nugget  Bar. 
We  bought  a  drink  there  so  we  went  down  to  the 
Players  Club.  We  went  in  the  Players  [403]  Club 
and  Mrs.  Cathey  was  there  and  there  was  some  other 
man  and  a  lady  sitting  there  and  I  don't  know, 
about  five  or  six  or  seven  people,  maybe  eight  count- 
ing the  bartender.  So  I  bought  a  drink  for  every- 
body there. 

Q.     Where  was  you  sitting,  Mr.  Urban? 

A.  Well,  Sherry  was  sitting  next  to  Pat  and  I 
was  on  the  other  side  of  her,  on  the  right-hand  side 
of  the  bar  as  you  go  in. 

Q.     And  did  you  talk  to  Pat  ?  A.     Yes. 

Q.  How  was  your  relationship  with  her  at  that 
time,  amicable  or  otherwise  ? 

A.  O.  K.  Everything  was  all  right.  She  was  talk- 
ing. She  said 

Q.  Then  after  buying  that  drink  you  say  you 
bought  for  the  house?  A.     Yes,  sir. 

Q.     You  remember  how  much  it  cost  you? 

A.  Well,  fact  is  I  bought  two  drinks  all  together 
and  I  had  four  dollars  left  so  it  was  about  eight 
dollars  a  round,  I  believe. 
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Q.     You  had  four  dollars  left  out  of  what  ? 

A.     Out  of  a  twenty-dollar  bill. 

Q.  Out  of  a  twenty-dollar  bill  it  would  be  eight 
dollars  a  round,  is  that  right?  [404] 

A.     That's  right. 

Q.  And  could  you  state  with  any  certainty  how 
long  you  remained  at  the  Players  Club? 

A.     No,  I  couldn't,  sir,  not  right  exact  time. 

Q.  And  then  you  know  you  went  down  there 
after  three  o'clock  then,  is  that  right? 

A.     That's  right. 

Q.  And  you  had  the  two  drinks  and  what  did  you 
do  then? 

A.  Well,  I  said  Pat,  I  said,  let's  go  home.  First 
she  said  well,  I  will  have  ni}^  drink  and  then  we  will 
go.  So  I  said  come  on  Pat,  let's  go  home,  it  is  time 
to  go  to  l^ed.  Wei],  I  got  her  by  the  arm  and  she  got 
off  the  stool  and  we  went  out  and  got  in  the  cab. 

Q.     What  was  her  condition  at  that  time.  Curly? 

A.     Well,  she,  about  half  drunk. 

Q.     And 

A.  It  is  pretty  hard  to  tell  on  her  just  how  drunk 
she  was. 

Q.     Did  she  resist  going  to  the  car? 

A.  No,  she  was  staggering.  I  did  have  ahold  of 
her  but  she  wasn't  fighting  or  anything  to  get  back 
until  w^e  got  to  the  cab.  Then  she  said  oh,  I  don't 
want  to  go  home  now,  so  I  put  her  in  the  cab. 

Q,  Now,  did  you  see  her  fall  down  in  the  Players 
Club?  A.     No,  sir.  [405] 
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Q.     Did  she  fall  down?  A.     No,  sir. 

Q.     Not  while  you  were  there? 

A.     Not  Avhile  I  was  there. 

Q.     Do  you  know  who  was  driving  the  cab? 

A.  No,  I  don't  know  for  sure  who  it  was.  I  never 
paid  any  attention  to  the  cab  driver.  When  I  wanted 
a  cab,  it  was  parked  I  just  got  in  it. 

Q.  You  heard  a  Mr.  Jennings  testify  as  to  he 
picked  you  up  at  the  Players  Club  ? 

A.     Yes,  sir. 

Q.     And  when,  who  got  in  the  cab  first? 

A.     Pat. 

Q.     And  which  way  was  the  cab  heading? 

A.  Well,  it  would  be  heading  toward,  into  the 
Players  Club,  would  be  north,  I  guess. 

Q.     And  what  side  of  the  cab  did  she  get  into? 

A.     The  opposite  side  of  the  driver's  side. 

Q.     And  which  side  did  you  get  into? 

A.     The  same  side. 

Q.  And  then  when  you  got  in  did  Pat  natural!}' 
had  to  slide  over,  is  that  right?  A.     Yes. 

Q.  Now,  what  help  if  any  did  you  give  her  get- 
ting into  the  cab?  [406] 

A.  Well,  I  opened  the  door  and  she  got  in,  but 
she  was  trying  to  get  out  the  other  side. 

Q.     She  was  trying  to  get  out  the  other  side? 

A.     Yes,  sir. 

Q.     And  what  did  you  do? 

A.     Grabbed  ahold  of  her. 

Q.     And  then  wliat  happened? 
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A.  Well,  I  told  the  cab  driver  to  take  us  to  the 
Alibi  Club. 

Q.     And 

A.  So  there  were  a  few  words  on  the  way  home, 
])ut  that  is  about  all. 

Q.  What  acts  of  physical  violence,  if  any,  took 
place '? 

A.  Just  none  only  I  had  her  b}"  the  arms,  I  had 
her  by  one  arm  and  she  tried  to  open  the  door  and  I 
grabbed  her  b}^  the  other  arm.  There  might  have 
been  a  few  words  from  both  sides. 

Q.  Now,  Curly,  do  you  know  how  far  it  is  from 
the  Players  Club  to  the  Alibi  Club? 

A.  No,  I  don't  know  to  tell  you  truthfully,  I 
don't  know.  It  is  ten  blocks  or  something.  Was  that 
on  13th? 

Q.  Do  you  remember  riding  in  a  car  a  few  nights 
ago  in  which  the  distance  was  measured  from  the 
Alibi  Club? 

A.  Yes,  I  do,  but  I  never,  I  forgot  the  measure- 
ments myself.  [407] 

j     Q.     Now,  you  did  know  them  at  the  time? 
I     A.     Who  I  rode  with? 

I     Q.     No,  do  you  know,  did  you  know  the  distance 
ithat  show^ed  on  the  speedometer? 
I     A.     Yes,  I  remember  the  two  men  I  rode  with 
1  checked  and  I,  it  slip])ed  my  mind  the  exact,  because 
I  remember  he  said  it  was  eighteen  feet  over  a  half 

mile  or  a  quarter  of  a  mile  or 

;     Q.     Well,    for   the   purpose   of   refreshing   your 
imemory,  was  it  seven-tenths  of  a  mile  ? 
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A.     I  believe  so. 

Q.  And  now  when  you  got  into  the  car  did  you 
immediately  leave  for  the  Alibi  Club  ?  A.     Yes. 

Q.  How  long  did  it  take,  did  it  take  you  to  drive 
— wait,  I  will  ask  you,  just  withdraw  that  question. 
What  would  you  say  as  to  the  traffic  on  the  roads  at 
that  time  of  the  morning? 

A.  Well,  I  don't  believe  there  would  be  much 
traffic  that  time  of  the  morning. 

Q.     Did  you  see  any  traffic  at  all  on  the  way? 

A.     No,  I  didn't. 

Q.  And  how^  long  did  it  take  you  to  go  from 
there,  from  the  Players  Club  to  the  Alibi  Club  ? 

A.  I  don't  know  how  long  it  took  us,  but  most 
generally  [408]  it  don't  take  over  two  or  three  min- 
utes the  way  most  of  them  cab  drivers  drive  that 
time  of  the  morning. 

Q.  Would  you  say  then,  Mr.  Urban,  that  the 
testimony  given  by  a  cab  driver  named  Jennings, 
who  said  it  was  a  mile  and  a  half  from  the  Players 
Club  to  the  Alibi  Club  was  wrong  ? 

Mr.  Stevens:     I  object  to  that.  I  don't  believe  j 
there  is  anything  in  the  record  that  says  a  mile  and 
a  half. 

]\[r.  Taylor:  Mile  and  a  half  he  testified  to,  look 
at  the  record. 

The  Court :  I  have  no  way  of  knowing.  I  have  no 
way  of  cliecking.  He  may  answer. 

V.V.  Urban :  I  believe  he  was  wrong.  It  would 
bo  out  of  the  city  limits  if  it  was. 

Q.     (By  Mr.  Taylor) :     You  think  he  was  wrong 
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when  he  said  it  would  take  five  minutes  to  drive  that 

distance?  A.     Yes. 

Q.     Have  you  driven  it  many  times,  Mr.  Urban? 

A.     Yes. 

Q.  That  time  of  the  morning  when  traffic  is 
light? 

A.  Yes.  It  was  twenty  or  thirty  below  along 
about  that  time.  Not  many  people  out  then. 

Q.     What  was  the  weather  that  night? 

A.  I  don't  remember  for  sure.  It  was  around 
twenty  or  colder.  It  had  been  pretty  cold  along  about 
that  time.  [409] 

Q.     Was  there  any  snow  on  the  ground,  Curly? 

A.     Yes. 

Q.  And  when  you  got  to  the  Ali])i  Club  what  did 
you  do  ? 

A.  I  got  out  of  the  cab  and  opened  the  door  of 
the  Alil)i  Clul)  because  it  freezes  shut.  You  always 
have  to  shove  on  it  pretty  hard  to  get  it  open.  So 
I  vs'ent  back  and  got  ahold  of  Miss  Cathey  by  the 
arm  and  we  went  in. 

Q.  Where  was  she  while  you  went  to  the  door 
to  get  it  open?  A.     Sitting  in  the  cab. 

Q.  Was  there  any  lights  on  at,  in  front  of  the 
Alibi  Club  at  that  time  ?  A.     No. 

Q.     Did  you  turn  any  lights  on  at  the  front? 

A.     No. 

Q.  And  how  did  you  take  ahold  of  Miss  Cathey 
when  you  went  back  to  the  car? 

A.  I  got  her  by  the  arm  and  when  she  got  out 
I  pnt  my  arm  around  her  and  got  ahold  of  her  arm, 


394  Leon  D.  Urhan  vs. 

(Testimony  of  Leon  D.  Urban.) 

underneath  tlie  parka  there  and  we  went  in  the  bar. 

She  said,  oh,  I  don't  want  to  go  home  now. 

Q.  Just  a  moment,  we  just  want  to  get  througli 
the  door  now.   Who  closed  the  door? 

A.     I  did. 

Q.  And  what,  if  anything,  did  the  cab  driver 
do  in  [410]  regard  to  helping  her? 

A.     Nothing.  J 

Q.  And  when  did  they,  how  long  after  he  got  to 
the  Alibi  Club  was  it  before  he  left? 

A.  Well,  he  left  right  then.  It  was  only  a  matter 
of  seconds  to  open  the  door. 

Q.     As  soon  as  you  got  Miss  Cathey  out  he  left  ? 

A.  Yes.  I  think  he  l:)acked  out  before  we  had 
even  got  in  the  door,  he  was  backed  out  of  the  place. 

Q.  So  you  state  then  there  was  no  light  on,  no 
outside  light  on  then  burning  in  the  Alibi  Club? 

A.     That's  right. 

Q.     What  kind  of  a  night  was  it,  was  it  a  dark  , 
night  or  moonlight? 

A.     It  is  always  dark  along  in  January. 

Q.  How  long  have  you  known  the  taxidriver 
that  testified  here  the  other  day,  Mr.  Jennings? 

A.  Well,  I  never  really  knew  him  personally. 
I  saw  him  in  the  place  like  all  cab  drivers  he  used 
to  come  in  different  times. 

Q.     And  did  you  know  him  personally? 

A.     No,  sir. 

Q.     AYhen  did  you  first  see  him? 

A.  Well,  different  times  Mrs  Cathey  called  for 
him. 
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Q.  How  a])out,  how  many  times  had  she  called 
for  him  ?  [411] 

A.  Wei],  I  couldn't  say  to  that,  but  she  rode 
cal)  twenty  an  awful  lot. 

Q.  You  say  she  rode  with  him  quite  a  number 
of  times,  was  that  personal  calls  for  Jennings? 

A.     Yes. 

Q.  Do  you  know  where  she  would  go  when  she 
went  out  with  Jennings  in  a  taxical)  ? 

A.  AYell,  different  places.  One  instance  the  Bird- 
land  I  remember,  down  at  the  Chinese  Gardens.  I 
don't  know  what  they  call  it,  the  Northland  now. 
Chinese  Gardens,  I  know  she  used  to  go  there  a  lot. 

Q.  Would,  when  she  would  go  with  him  that 
time  was  it  just  a  trip  to  a  certain  place? 

A.  Well,  sometimes  he  would  make  a  phone  call 
out  there  and  call  for  her  and  she  would  talk  and 
she  would  walk  out  and  meet  him  outside.  I  don't 
know  what  went  from  there. 

Q.     You  know  what  some  of  those  trips  were  for  ? 

A.  Well,  there  is  always  a  man  looking  for  a 
woman  in  the  middle  of  the  night. 

Q.     And  that  when  Jennings  would  call  her? 

A.  That's  right.  That  cab  is  known  for  that. 
You  can  go  all  over  town  and  ask. 

Q.  And  if  Miss  Cathey  was  sober  would  she  go 
with  him  I  A.     No.  [412] 

Q.     Only  when  she  was  drunk,  is  that  right? 

A.  Well,  she  was  worth  more.  She  was  a  good 
bartender  when  she  was  sober.  When  she  was  drink- 
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ing  better  off  to  let  her  p;o  where  slie  wanted  to  get 

rid  of  her. 

Q.  Yon  say  she  had  a  fine  personality  for  tend- 
ing bar?  A.     The  best. 

Q.     How  old  was  Miss  Cathey? 

A.  Aronnd  twenty-eight,  I  ])elieve  she  would 
have  l)een  twenty-nine  in  March  I  believe  was  her 
birthday. 

Q.  And  abont  what  was  her  weight,  if  you 
know  ? 

A.  Well,  a  couple  of  days  before  she  was,  be- 
fore she  got  beat  up  she  went  and  bought  a  weight 
book.  I  know  she  got  weighed.  She  was  going  to  go 
on  a  diet.  She  was  a  big  eater.  She  was  always 
going  to  go  on  a  diet,  l)ut  she  would  say,  well,  I 
mil  have  one  more  meal  first.  She  never  did  get 
on  a  diet. 

Q.  What  was  her  weight  when  she  got  the  weight 
book,  do  you  know? 

A.  A  hundred  sixty-eight.  Cost  me  a  penny.  I 
weighed  two-forty. 

Q.  Now,  after  you  and  Miss  Cathy  walked  into 
the  Alibi  Club,  what  happened? 

A.  Well,  I  went  in  behind  the  bar.  We  had,  oh, 
a  drink  and  then  we  probably  had  four  or  five  more. 
We  sat  there  for  a  hour  or  so  and  talked.  Finally 
she  got  up  and  said,  well  [413]  I  am  going  to  leave. 
I  want  to  go  out  tonight.  I  am  going  to  make  a 
night  of  it,  maybe  I  can  make  some  money,  so  she 
just  went  out  and  slammed  the  door. 

Q.     And  what  did  you  do? 
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A.  Well,  I  cleaned  np  the  bar,  washc^d  the  bar 
glasses,  went  in  and  went  to  bed. 

Q.  Abont  what  time,  to  the  best  of  3'oni'  recol- 
lection was  it,  you  went  to  bed? 

A.  Well,  I  couldn't  say.  It  was  probably  ]^-e- 
tween  six  and  seven  o'clock,  somethings  like  that. 

Q.  And  about  what  time  was  it  that  she  left  the 
place  ? 

A.  Well,  a  fe^v  minutes  before  that  time,  rigiit 
in  there.  It  took  only  about  five  minutes  to  clean 
the  bar.  I  just  washed  the  glasses  up  w^e  had  there. 
I  also  put  them  away  at  night. 

Q.     Where  did  you  go,  to  go  to  bed? 
A.     In  the  Alibi.    I  just  went  in  there  and  went 
to  bed.   There  was  heat  on  in  there. 
Q.     You  say  you  had  the  heat  on? 
I      A.     Well,  there  is  always  heat  there. 

Q.     Now,  what  kind  of  a  door  is  there  on  the 
little  room  where  you  went  in   and  went  to   bed, 
ICurley? 

I  A.  Well,  it  is  just  a  little  room,  a  little  door 
I  with  glass  in  it  and  I  used  it  for  a  storeroom  and 
(people  used  to  look  in  there,  so  there  some  paint 
on  sale,  auction  sale,  so  I  [414]  ju;-;t  \A'('nt  in  .••.nd 
I  got  a  bottle  of  black  paint  and  poured  it  on  a  rag, 
[rubbed  it  on  the  glass.  It  still  comes  off,  never  has 
!  dried  up. 

I     Q.     What,  was  that  for  the  purpose  so  nobody 
jcould  look  into  that  ])cdroom  ? 
I     A.     That's  ]'ight. 
,1     Q.     When  did  you  put  that  paint  on? 
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A.  I  opened  the  bar  April  the  28th,  a  year  ago. 
T  pnt  it  on  in  May  after  I  was  open  a  few  days. 

Q.     How  is  that  paint  at  the  present  time? 

A.  Wei],  it  still  comes  off  if  you  put  your 
fingers  on  it. 

Q.  When  was  the  last  you  savr  any  paint  rubbed 
off  of  that? 

A.  Mr.  Taylor  used  a  Kleenex,  just  put  it  on 
there  and  it  comes  off. 

Q.  Now,  how  long-  did  you  remain  in  bed  that 
morning  after  you  cleaned  up  the  bar? 

A.  Oh,  I  guess  it  was  one-thirty  or  two  o'clock. 
I  heard  a,  heard  somebod}^  pounding  on  the  front 
door  and  turning  the  knob,  so  I  got  up  and  pulled 
my  pants  on  and  went  to  the  door.  It  was  Mrs. 
Cathey. 

Q.     What  was  her  condition? 

A.  Well,  she  had  blood  on  the  front  of  her  all 
down  the  side  of  her  face  was  all  bruised,  that  is 
where  the  swelling  [J:15]  wasn't  too  bad  yet.  This 
eye  was  black,  it  wasn't  black,  it  was  red.  Her  lips 
was  cut,  cut  ])retty  deep  here  and  her  mouth  was 
cut,  but  she  wasn't  bleeding  then.  Dry  ])lood  on 
her  face  and  hands. 

Q.     You  say  she  had  stopped  bleeding? 

A.     Yes,  sir. 

Q.  Now,  at  the  time  that  you  got  out  of  the  cal) 
at  when  you  went  from  the  Players  Clul:)  to  the 
Alibi,  Curly,  did  you  see  any  blood  on  any  garments 
of  Miss  Cathey? 

A.     No,  Init  T  do  believe  she  had  a  little  drop  of 
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nose  ]3leed  because  her  nose  bled.    It  would  stop 

(juite  often,  blood  come  from  her  nose. 

Q.     Do  you  know  what  caused  that  nosebleed? 

A.  Well,  she  either  bumped  the  cab  or  bumped 
me  trying  to  get  out  of  the  cab.  I  wouldn't  say  for 
sure. 

Q.  And  did  you  see  some  of  that  blood  upon  the, 
this  exhibit  here,  these  clothes? 

A.  Yes,  there  could  have  l^een  a  little  on  the  in- 
side where  she,  I  believe  she  had  it  open  going  home 
because  she  sat  in  the  bar  with  it  open.  I  don't 
believe  she  zipped  it  up. 

Q.     On  the  inside? 

A.  Well,  there  wasn't  very  much  blood  on  it. 
Going  home  I  think  she  had  a  Kleenex  in  hei'  [416] 
hand. 

Q.  Now,  when  she  came  in  then  was  she  w^earing 
that  garment?  A.     Yes. 

Q.  And  you  say  that  she,  her  face  was  l)ruised 
a  bit?  A.     Yes. 

Q.  And  otherwise  what  was  her  condition  as  to 
sobriety  or  drunkenness? 

A.  She  was  about  half  tight,  and  you  could  see 
her  arms  were  bruised,  when  she  took  her  coat  off. 

Q.     She  what? 

A.     Wheu  she  took  her  coat  off.  She  always  took 
'  her  coat  off  when  slie  come  iu  the  bar,  it  was  warui 
j  in  there.    She  had  a  sweater  ou,  I  believe. 
j      Q.     Was  she  wearing  a   skirt  oi-  slacks? 

A.     Slacks. 
1     Q.    What?  A.     Slacks. 
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Q.     Notice  any  blood  on  the  slacks? 

A.     No,  I  never  saw  any. 

Q.     Notice  any  blood  on  the  sweater  ? 

A.     I  never  paid  any  attention,  Mr.  Taylor. 

Q.  Now,  after  she  came  in  then,  two  did  you 
sayf 

A.  Well,  it  could  have  been  a  little  later,  little 
earlier,  I  don't  remember  the  time. 

Q.     Did  you  look  at  the  time,  Curly?  [417] 

A.     No,  I  didn't. 

Q.  Now,  at  any  of  these  episodes  that  you  have 
been  testifying  to,  did  you  pay  any  particular  at- 
tention to  the  time,  look  at  the  clock  or  anything 
that  way? 

A.  No,  I  don't,  I  carried  a  watch  for  years, 
never  knew  the  time.  I  alw^ays  asked  somebody. 
Time,  ne^er  pay  much  attention  to  that. 

Q.  Now,  what  did  you  do  or  what  did  Miss 
Cathey  do  after  she  came  in? 

A.  Well,  she  come  in,  I  believe  she  w^ent  through 
her  pockets  and  she  said,  you  old  bastard  or  some- 
thing, give  me  a  drink.  She  was  always  pretty 
jolly  anyway,  she  says,  I  am  a  cash  customer,  I 
want  to  buy  a  drink,  so  she  went  through  her  pock- 
ets, she  could  only  find  fifty  cents.  She  said,  I  am 
a  cash  customer  now,  give  me  a  little  drink,  so  I 
poured  her  a  drink  and  she  might  have  had  two. 
and  then  she  fell  off  the  bar  stool  backwards. 

Q.     How  was  she  sitting  on  the  bar  stool? 

A.     Well,  she  always  sat  up  with  her  legs  under' 
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on  al]  the  bar  stools,  or  leaned  back  on  them.  She 
was  a  very  active  person,  never  sat  still.  She,  when 
she  sat  in  a  chair  she  either  had  her  foot  on  it  or 
she  wonld  sit  up  with  her  feet  on  top  of  the  bar 
stool.  She  had  ahold  the  bar,  she  reared  back,  I 
guess  her  hands  slipped  or  something.  She  fell 
off  backwards  and  hit  her  head  on  the  floor.  [418] 

Q.     What  kind  of  a  floor  was  it? 

A.     It  was  a  wood  floor. 

Q.     What  kind  of  a  sound  did  it  make? 

A.     It  popped  pretty  loud. 

Q.     You  mean  it  made  a  loud  noise? 

A.     Yes,  it  might  have  been  just  a  reaction. 

Q.  That  the  word  you  used  in  describing  the  ej)!- 
sode  to  the  highway  cops? 

A.     I  might  have  said  popped  like  a  cannon. 

Q.     What? 

A.  I  might  have  told  Sergeant  Wirth  it  popped 
like  a  cannon.  I  am  not  exactly  sure  about  that, 
said  it  popped,  make  a  lot  of  noise. 

Q.  Where  by  a  lot  of  noise  would  you  clap  your 
hands  just  illustrate  how  much  noise? 

A.  About  like  that,  like  your  head  would  hit 
the  floor  hard. 

Mr.  Taylor:     And  would  the  record  show  that  he 
clap})ed  his  hands  to  illustrate  the  noise. 
;      Q.     (By  Mr.   Taylor):     So  that   was   about   the 
I  fact  you  thought  it  was  loud  because  her  head  hit 
i  the  floor,  is  that  right  ? 
S     A.     Well,  that  time  of  dav  it  is  still  around  anv- 
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wa}^,    there   is    no    noise    around    and    naturall}'    it 

would  make  it  sound  louder.  [419] 

Q.     What  did  you  do  then? 

A.  Well,  I  picked  her  up,  took  her  in  and  put 
her  to  bed,  took  her  clothes  off. 

Q.     What,  what  clothes  did  you  take  off  of  her? 

A.  I  just  pulled  her  slacks  off  and  her  parka.  I 
l^elieve  her  parka  was  off,  I  won't  say  for  sure. 

Q.     You  took  the  parka  off  when  she  come  in? 

A.  I  believe  she  took  it  off  when  she  come  in.  I 
won 't 

Q.  And  then  that  was  in  the  little  l^edroom  off 
the  room,  next  to  the  bar,  is  that  right? 

A.     Yes,  sir. 

Q.     And  then  what  occurred? 

A.  Well,  I  said  to  her,  I  said,  she  was  all  right 
then,  she  began  to  talk,  you  know,  kind  of  stunned 
her  or  something  when  she  fell  off  the  stool. 

Q.     She  started  to  what? 

A.  I  got  her  clothes  off  she  began  to  grumble 
and  say,  well,  I  am  all  right  now,  so  I  went  and 
got  her  a  cold  drink,  I  believe  it  was  orange  and 
grapefruit.  We  always  kept  that  there.  She  drank 
a  lot  of  that.  I  said,  Pat,  how  did  it  happen.  Oh, 
she  said,  I  will  take  care  of  my  own  beefs,  don't 
bother  me.  I  said,  well,  we  are  going-  to  have  to  call 
the  doctor,  I  said,  now  are  you  going  to  tell  that 
doctor  when  he  comes.  She  said,  I  will  tell  him 
some  woman  beat  me  up.  That  [420]  is  the  way  she 
was  about  everything.  That's  all,  let's  get  through 
with  it. 
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Q.     And  she  told  jow  that  she  wonld  take  care 
of  her  own  ])eefs,  what  did  yon  do? 

A.     I  called  a  cab,  called 

Q.     What  cab  driver,  if  any,  came? 

A.  Beasley,  a  fellow  by  the  name  of  Beasley, 
drives  for  Vet's  Cab. 

Q.  And  then  abont  w^hat  time  was  that,  Mr. 
Urban,  that  yon  made  that  call? 

A.     Aronnd  four  o'clock,  I  imagine. 

Q.     In  the  afternoon?  A.     Yes. 

Q.  And  w^hen  you  removed  her  clothing,  what 
did  you  notice  the  condition  of  her  body? 

A.  Yes,  there  was  bruises  all  over,  red  marks 
there  was  then. 

Q.  Was  that  the  reason  you  asked  her  what  had 
happened  ? 

A.     Yes,  I  asked  her  on  her  face  first. 

Q.  Did  you  ever  learn  from  her  who  had  beat 
her  ?  A.     No. 

Q.  Did  you  ever  learn  from  her  whether  it  was 
a  man  or  a  woman?  A.     No. 

Q.  NoAv  then,  you  say  Mr.  Beasley  came,  is  that 
right?  [421]  A.     Yes,  sir. 

Q.  Was  any  further  conversation  regarding  her 
injuries  at  that  time? 

A.  Well,  we  tried  to  pet  her,  get  her  to  go  in  a 
cab  with  us  to  the  hospital.  She  wouldn't  go.  She 
was  sitting  aside  of  the  bed  and  Beasley  said,  well, 
I  will  call  a  doctor  and  he  will  come  out  to  the  base 
and  he  used  to  talk  to  her  a  lot,  just  visit  because 
he  don't  drink  much  and  him  and  I  knew  each 
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otJier.  He  would  make  an  errand,  run  the  cab  out 
and  just  talk  to  her  so  she  said  she  didn't  want  no 
doctor.  She  didn't  need  a  doctor,  so  he  said,  well, 
I  will  call,  I  forget  the  doctor's  name  that  he  was 
going  to  cal],  Init  his  office  is  over  by  the  North- 
Vvard  Building. 

Q.     AYas  that  Doctor  Weston?  J 

A.  Weston,  that's  right.  She  said,  leave  that 
phone  alone  and  don't  call  no  doctor.  I  will  take 
care  of  my  owu  doctor.  She  said,  I  don't  need  a 
doctor.  I  said,  well  the  cab  driver  is  here,  Pat,  we 
had  better  go.  No,  she  said,  why  don't  you  get  uie 
a  box  of  aspirns,  some  juice  and  a  box  of  sanitary 
napkins,  so  that  is  where  I  w^ent.  T  had  him  bring 
me  to  the  Red  Cross  drug  store  down  here  so  I 
picked  up  the  aspirns,  sanitary  napkins  and  I 
stopped  at  the  J  &  A  grocery  store  and  picked  u]) 
two  of  them  big  cans  of  orange  and  grapefruit  juice, 
two  or  three,  I  believe. 

Q.     Was  Miss  Cathey  fond  of  fruit  juices !  [422] 

A.  Yes,  she  drank  a  quart  a  day.  She  used  lots 
of  it  for  a  chaser  and  stuff,  too. 

Q.     And  you  stated  a  few  moments  ago  that  she  j 
was  a  very  heavy  eater?  A.     Y^es. 

Q.  Now,  how  did  you  go  to  town  that  time, 
Curly? 

A.  In  the  same  cab.  Mr.  Beasley  that  I  called 
out  to  take  her  to  the  hospital. 

Q.     Where  did  you  call  the  doctor  from? 

A.  Well,  the  Alibi  Club  after  the  cab  driver 
brought  me  back. 
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Q.     And  did  a  doctor  come? 

A.     Later  on  in  the  evening. 

Q.     What  time? 

A.  I  don't  remember,  seven  or  eight  o'clock, 
^^omething'  like  that. 

Q.     And  what  doctor  finally  showed  np? 

A.     Doctor   Anderson. 

Q.     What?  A.     Doctor  Anderson. 

Q.     And  what,  if  anything,  did  he  do? 

A.  Well,  in  the  meantime  before  the  doctor 
come,  while  we  was  out  after  the  aspirns  and  the 
sanitary  napkins,  she  had  got  filled  up  on  whiskey, 
in  the  meantime. 

Q.     She  did  what?  [423] 

A.  Had  filled  herself  up  on  whiskey.  She  had 
got  out  to  the  bar  and  took  three  or  four  more 
glasses  of  the,  whatever  bottle  was  left  on  the  ])ar. 

Q.     When  did  that  happen? 

A.     That  was  when  we  were  gone  in  the  cab. 

Q.     She  was  there   alone  ?  A.     Yes. 

Q.     How  long  were  you  gone?   * 

A.  Ten  or  fifteen  minutes,  not  very  long,  ten 
minutes,  probably. 

Q.  So  what  was  her  condition  then  when  you 
got  back  A.     She  was  drunk. 

Q.     And  how  long  after  you  got  ])ack  was  it  ])e- 
ifore  Doctor  Anderson  arrived? 
;     A.     When  I  got  back,  that  is  when  I  called  the 
j  doctor.    She  was  already  drunk  and  laying  on  the 
I  bed  so  I  just  went  and  called  the  doctor. 
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Q.  And  then  how  long-  was  it  after  you  called 
before  he  arrived  *? 

.V.     I  imagine  an  honr  and  a  half  or  so. 

Q.     Who  bought  the  doctor  to  the  house? 

A.     He  come  in  his  owm  car,  I  guess. 

Mr.  Taylor:  He  came  in  his  own  car.  Could  we 
have  the  recess,  your  Honor?  d 

The  Court:  Very  well.  It  is  eleven  o'clock. 
Members  [424]  of  the  jury,  once  more  I  admonish 
you  not  to  discuss  the  subject  of  this  trial  with  any- 
one ;  do  not  permit  anyone  to  discuss  it  with  you ; 
and  do  not  listen  to  any  conversation  concerning 
the  subject  of  the  trial;  and  do  not  form  or  express 
any  opinion  until  the  case  is  finally  submitted  to 
you.   Take  a  ten  minute  recess. 

The  Clerk:     Court  is  recessed  for  ten  minutes. 

(Thereupon,  at  11:00  a.m.,  the  Court  took  a 
recess  until   11 :15   a.m.,   at  which  time   it  re-  | 
convened  and  the  trial   of  this  cause  was  re- 
siuned.) 

The  Clerk:  Court  is  reconvened. 

The  Court:  The  parties  wish  polling  of  the 
jury? 

'Mr.  Taylor:  We  will  stipulate  that  the  jury  are 
all  present. 

^\r.  Stt^vons:  We  will  stipulate  also,  your  Honor. 

The  Court:  Y(^ry  well,  you  may  pi'oceed. 
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the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resnmed  the  stand  for  furtlier  direct  exami- 
nation. 

By  Mr.  Taylor: 

Q.  Mr.  U]'ban,  I  am  going*  to  revert  back  a  little 
hit.  I  want  to  try  to  keep  everything  np  to  the, 
bring  it  all  forward  at  the  same  time  and  T  just 
overlooked  asking  yon  one  question.  Now,  when 
you  got,  you  and  Miss  Cathey  ariived  at  the  Alibi 
Club  in  the  car  driven  by  a  man  named  Jennings, 
after  you  [425]  opened  the  door,  why  did  you  go 
back  to  the  car  and  take  her  out  of  the  cab"? 

A.     Well,  she  didn't  want  to  go  home  right  then. 

Q.  And  for  that  reason  you  did  take  her  out  of 
the  cab? 

I  A.  I  just  got  her  by  the  arm.  She  slid  out,  I 
put  my  arm  around  her,  the  other  arm  and  wi^nt 
on  in. 

Q.  Also  you  heard  Mr.  Jeimings  testify  that 
I  you  had  slapped  Miss  Cathey  while  you  was  in  the 
jcab?  A.     I  did  not. 

'    Q.     What? 

A.     I  did  not.   Well,  I  didn't  slap  her. 

Q.  Did  you  throw  her  down  on  the  floorboard 
and  step  on  her? 

j  A.  No,  sir,  she  was  too  big  to  go  between  them 
[if  you  want  to  measure.  I  don't  believe  she  would 
pll  in  between  there  like  the  cab  driver  tells.  She 
i^vore  a  fifteen  and  a  half  shirt. 

Q.     A  big  woman? 
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A.     Yes,  wore  an  eij^hteen  jacket. 

Q.  Now,  after  Doctor  Anderson  got  there,  who 
els(>  was  ])resent?  A.     That  is  all. 

Q.     What?  A.     Just  the  Doctor. 

Q.     And  you  ?  [426]  A.     Myself. 

Q.     And  wliat  did  he  do? 

A.  Well,  he  looked  her  over  and  he  looked  her 
lip  over  and  he  took  a  needle  and  ])ut  some  stuff 
in  it. 

Q.     Just  a  moment,  let  this  put-put. 

A.  He  gave  her  a  shot  in  the  lip,  whatever-  you 
want  to  call  it,  first. 

Q.     AA^ait  a  minute.  Now,  start  that  over. 

A.  Well,  he  just  looked  her  over  and  he  took 
some  stuff  and  he  cleaned  her  lij)  and  her  mouth 
all  over,  cotton,  alcohol,  whatever  he  uses,  and  that 
is  when  she  said  leave  me  alone  now,  don't  bother 
me. 

Q.  Just  a  moment.  Is  the  jury  hearing  that? 
O.  K.,  continue. 

A.  So  then  the  doctor  g'ot  his  needle  and  he 
give  her  a  shot  in  the  lip  and  got  a  needle  and  he  ^ 
looked  through  and  he  didn't  have  no  thread  with 
him,  so  I  had  a  spool  of  thread  there  on  the  little, 
well,  it  is  a  little  cabinet,  so  he  took  a  piece  of  that 
and  put  it  in  disinfectant  and  sewed  her  lip  up. 
I  don't  rinnember  if  he  put  three  or  four,  three  little 
stitches  liere.  T  believe,  and  then  on  the  inside  he 
l)ut  a  few  there.  I  wouldn't  swear  how  man3%  so 
then  when  he  got  that  sewed  up,  while  he  was  doing 
that  she  said  leave  me  alone  now,  don't  bother  mv. 
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go  awa}^  So  then  we  got  all  through,  he  took  and 
looked  her  all  over,  looked  her  over  for  different 
things  [427]  and  looked  at  her  feet  and  then  he 
give  her  a  shot  of  penicillin  in  the  rear,  on  her  hip, 
on  the  hip  or  the  leg.  Well,  he  said,  if  she  is  not 
a]]  right  give  me  a  ring  and  so  the  next  morning 
slie  is  up  and  around  and  then,  oh,  I  believe 
Wednesday  I  called  for  some,  called  in  and  she 
wanted  some  sleeping  pills.  She  said  she  might 
need  one,  she  had  one  left,  so  I  called  him  and  I 
went  down  to  Williams.  I  was  waiting  when  the 
I)hone  call  come  in.  I  picked  the  sleeping  pills  up, 
I  left  them  lay  on  the  front  of  the  cash  register  so 
I  was  out  at  the  base  that  day,  hauling  some,  I 
bought  some  beds  and  mattresses  out  there  and 
some  tables,  so  we  hauled  them  in.  I  brought  them 
in  and  when  I  went  in  I  seen  she  had  been  in  this 
bottle.  She  never  touched  the  one  sleeping  pill  she 
had  in  her  room,  so  she  took  one  out  of  the 

Q.     What  bottle  you  refer  to? 

A.     The  one  I  got  from  Williams  at  the  drug 
store. 

Q.     I  Avill  hand  you  Plaintiff's 

The  Clerk:     Defendant's,  it  ought  to  be 


Q.  (By  Mr.  Taylor):  Sure  looks  like  Plain- 
tiff's, l)ut  I  will  call  it  Defendant's  Identification 
A,  and  ask  you  if  you  have  seen  that  before? 

A.  Yes,  I  signed  for  it  out  there,  when  I  picked 
them  up  I  signed  my  name  on  it. 

Q.     Sign  where?  [428] 

-\.     At  the  drug  store  where  you  get  it. 
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Q.     Williams    Drug    Store?  A.     Yes. 

Q.     Is  that  the  Doctor,  then? 

A.  Yes,  the  Doctor  made  a  mistake.  AYhen  he 
Avas  out,  sewed  her  lip  up,  he  asked  me  her  name 
and  I  told  him  her  name  was  Myrtle  Cathey,  and 
when  I  called  in  I  know  he  made  a  mistake  here  the 
same  as  he  did  when  he  went  to  the  hospital  that 
night.  He  didn't  write  it  down,  so  when  he  called 
at  the  hospital  to  take  here  to  the  hospital  that 
night  he  made,  he  still  called  it  Myrtle  Kelly  or 
whateA^er  this,  that  is  the  way  it  was  registered  at 
the  hospital,  so  I  went  and  told  them  her  name  was 
Myrtle  Cathey  and  then  at  the  hospital  they  started 
to  spell  the  "k"  and  I  said,  no,  it  is  c-a-t-h-e-y. 

Q.     That  is  the  prescription? 

A.     Yes,  I  picked  it  up. 

Q.  Prescription  that  you  picked  up  at  Williams 
Drug  for  Miss  Cathey?  A.     Yes. 

Mr.  Taylor:     If  the  Court  please,  we  would  like 
to  have  this  introduced  in  eAddenee  as  Defendant's  \ 
Exhibit  No.  1.  That  is  what  I  am  moving,  that  it  be 
admitted  in  evidence. 

Mr.  Stevens:     No  objection. 

The  Court:     It  will  be  received. 

The  Clerk:     Defendant's  Exhibit  No.  1.  [429] 

(Defendant's  Identification  A  was  received 
in  evidence  as  Defendant's  Exhibit  No.  1.) 

Q.  (By  Mr.  Taylor):  And  what  day  was  that 
after  the  doctor  had  been  at  the  Alibi  Club  to  see 
her? 
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A.  Well,  I  believe  that  was  Wednesday.  I  won't 
swear  to  it,  but  I  know  he  wrote  it  down  there  on 
the  ])ook  out  there  when  I  signed  my  name.  We 
could  check  exactly  what  day  and  the  next  day  is 
the  day  that  she  took  the  stitches  out  of  her  lip. 

Q.  How  long  was  that  after  she  had  received 
these  bruises'? 

A.  Well,  the  doctor  had  sewed  them  up  on  Sat- 
urday. That  would  be  the  22nd,  and  he  said  when- 
ever the  stitches  got  loose,  if  we  didn't  take  them 
out  come  on  over  and  call  him,  he  would  take  them  out. 
She  stood  at  the  bar  and  cut  them  out  with  her  toe- 
nail clippers  and  took  the,  either  two  or  three  out 
of  her,  pulled  them  out  and  she  couldn't  get  this 
one  out  down  here  so  she  held  her  lip  down  and  I 
cut  it  out.   She  pulled  it  out  herself. 

Q.     That  was  at  the  bar  mirror,  is  that  right? 
A.     Yeah. 

Q.  Now,  during  that  time  from  the  doctor  came 
until  you  took  those  stitches  out,  what  was  her  con- 
dition, Curly*? 

^      A.     Well,  she  was  all  bruised  up.    She  would  get 

up  and  the  first  two  or  three  days  she  did  drink  a 

lot  of  whiskey  around  there.    I  give   her  a   Tom 

!  Collins,  anything  she  wanted,  [430]  or  she  made  it 

I  herself.    She  would  get  up  because  I  wasn't  there 

jail  the  time.    The,  it  only  takes  about  an  hour  to 

;run  with  the  pick-up  to,  out  to  Ladd  and  bring  back 

isome  beds  and  stuff  and  then  I  would  go  in  and  see 

I  how  she  was  and  she  was  always  sitting  up  around 

there,  and  she  read  some  there.    Her  one  eye  was 
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practically  closed  but  she  could  see  all  right  out  of 
it.  The  next  da}"  it  was  all  right,  it  was  swelled 
shut,  but  she  could  still  see  and  she  cooked  with  an 
electric  frying  pan  there  all  the  time,  anything  she 
wanted  to  eat.  The  first  day  we  had  stewed  chicken 
there,  I  fixed  some  chicken  up. 

Q.     Who  fixed  the  chicken  ? 

A.  Well,  I  oiled  it  all  up  and  she  come  out  to 
the  bar  there  and  I  and  her  sat  there  and  had 
boiled  chicken  and  we  had  some  noodles  in  it. 

Q.  xVnd  was  that  from  the  day  after,  was  that 
started  Sunday,  was  it? 

A.     Well.  I  took  that,  started  it  Sunday  night. 

Q.     Was  that  when  you  had  the  stewed  chicken? 

A.  Well,  it  would  be  Monday  morning,  about 
four  o'clock  we  had. 

Q.     And  then  thereafter  who  did  the   cooking? 

A.  Well,  different  times  she  fried  herself  egs'^. 
bacon,  stuff  like  that,  whatever  she  wanted.  Some- 
times she  just  had  milk  with  toast  in  it.  She  would 
take  browned  toast,  put  it  in  the  milk.  She  liked  .' 
es^g  on  top  of  that.  She  always  [431]  eats  some- 
thing like  that. 

Q.     Where  did  she  get  this  food  stuff.  Curly? 

A.  •  We  always  kept  food  at  the  Alibi.  We  always 
do. 

Q.     Did  you  do  any  cooking?  A.     Oh,  yes. 

Q.     And  was  she  able  to  walk  around  and 

A.  Yes,  she  went  to  the  toilet  and  everything 
herself,  and  around  and  I  think   it   was   Monday 
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afternoon  I  was  at  the  base  when  she  was  up  and 

around  and  then  she  took  the  dried  blood  was  up 

in  her  nose,  she  picked  that  all  out  and  everything. 

That  was  Monday  I  guess  she  done  that. 
Q.     And  did  she  do  any  other  work  besides   a 

little  cooking  for  herself? 

A.     No,  that  is  about  all  she  done  around  there. 

I  guess  she  did,  she  soaked  her  panties  and  brassiere 

out  there  one  day. 
Q.     She  did  what  I 

A.     She  soaked  her  panties  and  stuff  out,  washed 
I  them  out  in  the  sink  in  the  ladies  rest  room  there. 
Q.     And  did  you  keep  the  bed,  the  Alibi  Clulj 
I  open  during  that  time? 

A.  Well,  I  opened  up  Friday  evening  for  a  little 
Avhile  and  Saturday  evening  for  a  little  while  be- 
I  cause  there  VN'as  people  coming  around  on  the  sale, 
I  collect  their  money  for  the  sale  before  and  we 
hadn't  had  a  sale  for  al)out  ten  days  or  [432]  two 
weeks  and  dilferent  people  would  call  so  I  just  let 
!them  in,  served  a  few  drinks.  I  guess  I  was  open 
{Friday  night  ajjout  three  hours.  There  ain't  nuich 
!going  on  in  the  wintertime  like  that.  If  you  opened 
jup  at  five  and  closed  at  nine  you  would  get  about  all 
the  business  you  would  get  anyway. 
I  Q.  During  that  time  following  her  injuries  did 
phe  do  anything  in  regard  to  the  surplus  business? 
;  x\.  Well,  she  answered  the  phone.  Regardless  of 
jWhen  the  phone  would  ring  she  would  get  up  and 
^inswer  it.  She  always  answered  the  phone.  There 
ts  an  extension  phone  on  out  in  the  sale  building- 
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and  one  in  the  ])ar,  all  on  the  same  mimber.  She 
nnist  have  answeved  the  phone  at  least  twenty  or 
thirty  times  a  week.  A^on  conld  go  out  and  sit  there 
any  day  in  the  afternoon  and  it  will  ring  four  or 
f\\e  times  wanting  to  know  if  you  got  a  bed,  or  if 
you  would  sell  a  chair,  or  if  you  would  look  at  fur- 
niture. There  is  all  kinds  of  things  they  would  call 
for. 

Q.  Were  those  calls  then,  Curly,  from  prospec- 
tive customers? 

A.  Yes,  some  was  wanting  to  sell  and  she  just 
wrote  the  phone  number.  I  never  even  called  any- 
body back.  We  are  not  buying  in  the  wintertime. 
The  lady  that  works  down  at  the  store,  she  called 
out  there  two  or  three  times  a  day. 

Q.     What  lady  is  thaf? 

A.  Marian  Hathaway.  I  can't  pronounce  her 
last  name.  [433]  She  has  a  German  name,  but  I 
know  she  has  taked  to  her. 

Q.     Marian  what? 

A.     I  can't,  I  can't  pronounce 

Q.     Would  it  be  Hetherington. 

A.     Hetherington. 

Q.     AVhere  does  she  work? 

A.  She  works  for  me  down  at  the  surplus  store 
on  Thii'd  Street. 

Q.  Did  she  have  calls  to  make  to  you  at  the 
Alibi  Club^  A.     Yes. 

Q.  During  the  period  that  you  were  hauling  in 
stuff  from  the  base,  do  you  know  whether  or  not 
Miss  Cathey  answered  the  phone? 
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A.  She,  yes,  Ijecause  one  clay  I  eonie  in  and  Pat 
told  me  to  call  the  store,  that  they  wanted  me  down 
there.  I  don't  remember  jnst  what  it  was  now. 
Wanted  to  know  if  we  had  some  large  parkas  ont 
in  the  warehonse  out  there. 

Q.  Now,  did  you  have  any  occasion  to  call  Doc- 
tor Anderson  other  than  to  get  the  prescription  for 
Defendant's  Exhibit  1? 

A.  Yes,  on  Sunday  she  wanted  me  to  rub  her 
back  and  she  was  laying  on  top  of  the  sheets.  No 
covers  over  her.  The  room  was  w^arm  so  she  said, 
Pop,  rub  my  back,  so  I  was  humoring  her  a  little  bit 
so  T  got  ahold  of  some  of  that  dermatol,  that  white, 
something  like  linament,  it  is  a  kind  of  a  new  [434] 
stulf  out  and  rubbed  her  ])ack  good.  She  had  it 
there  for  her  hands.  She  always  used  it  on  her 
hands,  keep  the  water  from  making  her  hands 
crack.  She  used  it  there.  The  bottle  is  still  out  at 
the  place.  So  I  am  rubbing  her  back,  she  said, 
pull  me  down  on  the  bed,  so  I  pulled  her  down  on 
the  bed.  She  said,  I  want  to  look  up  a  little  higher 
at  the  ceiling.  She  was  very  active.  So  I  pulled  Iiej' 
back  down  a  little  further  and  I  started  to  rub  a 
little  bit,  about  in  the  middle  of  the  back,  and  she 
said,  look  'a  there.  She  rared  up  and  pulled  her 
head  up,  said  I  want  to  look  higher,  pull  me  down 
some  more.  That  is  when  she  pulled  her  neck  up  and 
it  popped. 

Q.     What  kind  of  a  noise  did  that  make  ? 

A.  It  made  a  terrible  noise,  just  pop  like  that. 
Might  have  been  a  vertebrae  or  something. 
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Q.  Could  you  tell  from  what  })art  of  her  Ijody 
that  noise  came  from? 

A.  No,  Init  she  said,  I  don't  feel  ^"ood.  That  is 
when  she  said,  I  don't  feel  good  then.  That  is  when 
I  called  Doctor  Anderson.  I  said  you  come  right 
away,  there  is  something  wrong  with  her,  so  when 
lie  got  there  he  looked  over,  she  was  breathing  kind 
of  hard.  He  give  her  a  shot  in  the  arm,  I  don't 
know  what  he  gave  her,  so  she  went  right  to  sleep. 
He  said  well,  she  will  be  all  right,  call  the  ambu- 
lance. Better  call  the  ambulance,  so  I,  I  don't  know 
if  I  called  the  ambulance  or  he  did.  I  remember  I 
got  on  the  phone,  or  I  [435]  didn't,  I  didn't  know 
the  ambulance  phone,  I  looked  there  by  the  police 
calls  and  got  it.  I  guess  T  called,  so  just  as  the  am- 
bulance drove  up  the  Doctor  vvas  leaving,  so  we  took 
her  to  the  hospital  and  went  over  to  the,  I  rode  in 
the  ambulance  to  the  hospital  so  we  went  in  there 
and  I  imagine  in  thirty  minutes  or  so  before  they 
evei'  got  her  to  a  ])ed.  So  they  got  her  in  the  room 
there,  I  believe  it  was  305,  so  then  they  j)ut  a  bottle, 
dripped  there  for  her.  I  was  holding  her  arm.  I 
held  her  arm  all  through  it. 

Q.     What  kind  of  a  bottle  was  that? 

A.  Kind  of  a  blue  looking  water  in  a  bottle,  put 
it  in  her  arm  with  a  needle.  So  I  held  her  arm  so 
she  was  kind  of  choking  and  I  went  and  got  the 
nurse.  So  Mrs.  Bray  come  and  they  In'ought  a  ma- 
chine they  used  to  pump  her  throat  out  with.  They 
couldn't  get  no  rubber  on  the  end,  worked  on  that 
trying  to  get  it  together,  I  and  her.  She  finally  got 
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a  piece  of  ru])ber  on  it  so  they  could  put  it  do^Yn  in 

her  throat,  pump  her  throat  out  so  she  left. 

Q.  Just  a  moment.  Bid  you  see  what,  whether 
they  got  anything  out  of  her  throat  or  not  ? 

A.  Yes,  they  piunped  blood  and  saliva,  thick 
stuff  out  of  it.  In  the  morning  when  she  woke  up 
her  throat  would  ])e  full  of  saliva.  She  would  have 
to  cough  and  spit  until  she  got  it  out.  Always  thick 
pieces  come  out  of  there.  [436] 

Q.  See  any  blood  in  that  phlem  the  time  she 
went  to  the  hospital? 

A.  Xo,  I  never  notices.  She  always  put  it  in 
Kleenex. 

Q.  They  get,  how  mucli  of  that  phlem  did  they 
get  out  of  her  throat  ? 

A.  Well,  she  pumped  quite  a  bit,  it  goes  in  a  big 
jar.  I  didn't  have  no  idea  how  much.  Then  Mrs. 
Bray  was  busy,  I  think  that  was  the  fourth  baby 
born  while  she  was  there,  third  or  fourth,  so  another 
lady  come  by  and  I  said,  this  lady  is  choking  so  she 
turned  that  little  button  and  pumped  her  throat  out 
again,  so  Mrs.  Bray  come  back  agaiu  done  it  her- 
self and  then  there  was  a  little  nurse,  I  believe  it 
Avas  the  little  nurse  on  the  stand,  I  dou't  know  her 
name. 

Q.  That  Miss  Oswald,  the  young  lady  that  testi- 
fied here  ? 

A.  I  believe  she  pumped  her  when  she  come  on 
shift  then.  It  was  either  her  or  the  other  girl  at 
the  desk,  because  three  zero  five  was  right  close  and 
I  went  over  and  asked  her,  I  said,  Pat  is  chokino- 
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again,  and  they  went  back  in  and  pumped  her  throat 

four  times.     She   kept   choking  up.     She   couldn't 

breathe. 

Q.     Was  the  doctor  there  during  that  time? 

A.  No,  they  called  for  the  doctor.  I  asked  again, 
has  the  doctor  showed  up,  so  I  said  I  will  call 
again,  Mr.  Urban.  I  know  they  called  the  doctor 
two  or  three  times.  I  won't  swear  because  I  was 
there  when  she  called  the  second  time.  [437] 

Q.     How  long  before  the  doctor  got  there? 

A.  Well,  she  passed  away  and  it  must  have  been 
twenty  or  thirty  minutes  before  the  doctor  got  there. 
I  wouldn't  say.  It  was  quite  awhile.  It  seemed  a  long 
time  to  me. 

Q.     You  remember  the  hour  Miss  Cathey  died? 

A.     Well,  it  was  a  little  after  one  o'clock. 

Q.  And  was  the  doctor  there  at  the  time  of  her 
death  ?  A.     No. 

Q.  And  he  had  requested  to  put  her  in  the  hos- 
pital ?  A.     Yes. 

Q.  Now,  Mr.  Urban,  at  the  time  that  Miss  Cathey 
went  down  to  the  hospital  or  at  that  time  the  am- 
bulance took  her  down,  what  was  the  condition  of 
her  face? 

A.  Well,  it  wasn't  made  up  or  anything,  but  it 
was,  her  face  was  clean.  There  was  no  dried  blood 
in  her  mouth  or  anything.  There  might  have  been  a 
scab  underneath  here  on  her  lip  where  it  was  damp. 

Q.  Mr.  Urban,  I  will  hand  you  photo  No.  1  of 
Plaintiff's  Exhibit  G  and  ask  you  to  state,  take  a 
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look  at  that  and  ask  if  that  is  a  picture  of  Miss 

Cathey?  A.     Yes. 

Q.  And  the  time  Miss  Cathey  went  to  the  hos- 
pital, what  was  the  condition  of  her  mouth? 

A.  Well,  it  was  all  right.  There  was  no  dried 
blood  on  [438]  it.  This  here  blood  on  the  bottom  of 
her  lip  was  on  it,  kept  a  wiping  it  off  at  the  hospital. 
I  wiped  it  off  there  with,  I  borrowed  a  Kleenex 
from  that  little  lady  next  to  us  that  was  in  the 
hospital. 

Q.  That  blood  that  shows  on  that  picture  then 
was  blood  that  was  brought  up  by  the  suction  ma- 
chine? A.     Yes,  it  can't  be  the  old  blood. 

Q.  Did  you  see  Mrs.  Cathey  after  she  passed 
away?  A.     No,  I  didn't. 

Q.  Bid  you  see  her  before  she  was  taken  to  the 
funeral  parlor? 

A.  Well,  I  was  in  the  room  when  the  nurse 
asked  me  if  she  had  any  religion.  That  is  when  she 
passed  away.  That  is  the  last  I  saw  her. 

Q.     Did  3^ou  go  to  the  fmieral  home? 

A.     No. 

Q.  And  so  that  blood  was  on  her  face  then  when 
she  left  the  hospital? 

A.  Well,  I  don't  know.  When,  when  they  was 
pumping  her  throat  out  they  brought  up  blood  and 
saliva.  It  was  on  her  mouth.  She  had  stuff  come  up. 
I  was  wiping  that  spit  and  stuff  away  when  they 
was  pumping  her  throat. 

Q.  You  stated  none  of  that  discoloration  was  on 
hoT  when  she  went  to  the  hospital? 


420  Leo7i  D.  Urban  vs. 

(Testimony  of  Leon  D.  Urban.) 

A.  No,  no  dried  blood  at  all.  There  might  have 
been  a  [439]  scab  on  her  lip  where  she  was  sewed  up. 

Q.  Now,  after  Miss  Cathey  passed  away,  what,  if 
anything,  did  you  do '? 

A.  Well,  the  doctor  was,  when  he  come  then  I 
said,  well,  I  should  wire  her  mother,  it  is  down  in 
Montana,  Ijut  I  didn't  know  the  towii  or  her  name 
and  so  he  put  down  on  a  slip  passed  away  certain 
time  and  I  sent,  I  had  to  get  a  cab  and  I  went  home 
and  got  a  letter  she  had  got  from  her  mother,  so 
she  never  wrote  to  her  mother  probably  about  once 
a  month,  sometimes  not.  She  only  got  a  couple  of 
letters  from  her  mother  while  she  was  out  there.  She 
would,  she  wrote,  different  people  all  the  time  but 
she  only  wrote  to  her  folks  once  in  awhile,  so  I 
brought  the  letter  back  to  get  the  address,  Dagmar, 
Montana  is  where  her  mother  lived. 

Q.     Where  did  you  take  that  letter? 

A.  Well,  I  give  it  to  the  police  station  and  then 
I  sent  a  wire  to  her  mother. 

Q.  Did  you  have  any  talk  with  the  officers  at  the 
hospital  or  at  the  police  station? 

A.     Yes,  with  Goodf  ellow. 

Q.     Where  did  you  have  that  conversation? 

A.  Well,  him  and  the  nurse  was  there,  so  he 
called  me  out  and,  the  nurse  called  me  out,  said  they 
would  like  to  have  a  statement.  Well,  he  said,  how 
did  she  get  beat  ui3.  I  said,  well,  all  I  know  is  a 
woman,  a  woman  or  something,  woman  [440]  beat 
her  up.  T  only  knew  what  ^Irs.  Cathey  had  asked 
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me  to  tell  so  that  is  all  I  told  them.  I  believe  Mrs. 

Bray  was  there  all  the  time,  too. 

Q.     Following  that  what  did  you  do '? 

A.  I  went,  when  I  went  to  the  police  station  then 
Sergeant  Wirth  and  Goodfellow  was  there  and  they 
asked  me  and  I  told  them.  First  Mr.  Goodfellow  up 
there  he  said,  well,  do  you  think  she  will  sign  a 
statement.  I  told  her  I  didn't  believe  she  would  be- 
cause she  already  said  she  wouldn't  sign  any  state- 
ment out  to  the  place  there  when  I  was  going  to  call 
the  doctor  and  I  wanted  to  find  out  who  had  done  it. 
She  was  always  afraid  of  asking,  of  something  com- 
ing against  her  name  on  the  license,  too,  and  her 
folks  find  it  out.  So  then  Sergeant  Wirth  and  Good- 
fellow asked  me  at  the  police  station  and  I  told  them 
all  I  knew  about  it.  That's  all  I  told  them,  that  she 
had  said  that  and  then  I  just  went  on  home  and  went 
to  bed. 

Q.     What  time  was  that  about? 

A.  Oh,  it  was  probably  three-thirty  in  the  morn- 
ing, three  o'clock. 

Q.  And  then  did  you  have  any  fui'ther  talks  with 
any  of  the  officers? 

A.     Yes,  on  the  4th  of  February. 

Q.     Who  did  you  have  the  talk  with  and  where? 

A.  Sergeant  Wirth  and  Goodfellow  come  out  to 
the  bar.  [441] 

Q.    AVhat  time  of  the  day  was  that? 

A.  That  was  in  the  evening  around  six  o'clock 
or  something.  I  don't  remember,  wouldn't  say  what 
time  it  was  because  I  am  not  certain,  so  I  talked  to 
them  in  the  back  room. 
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Q.  Did  they  ask  you  what  this,  tell  you  what  this 
statement  was  for'^ 

A.  Well,  they  asked  me  if  I  wanted  to  give  a 
statement  or  to  help  them  out  in  anyway  to  see  if 
they  could  find  out  who  done  it  or  anything,  and  I 
told  them  I  would  be  glad  to  helj),  anything  I  could 
do. 

Q.     What  did  you  tell  them? 

A.  Well,  I  just  told  them  what  I  presumed, 
thought  it  was  right.  I  mean 

Q.  Did  you  tell  them  the  same  story  you  told 
Goodfellow  in  the  hospital? 

A.  No,  I  told  them  that  I  wasn't  sure  but  what  I 
knew  about  it,  I  wanted  to  tell  them  what  I  knew 
about  it.  I  did  change  in  a  way,  or  I  added  onto  it 
from,  Mrs.  Cathey  had  asked  me  to  go  and  say  that 
about  woman  beating  her  and  she  never  would  say 
if  a  woman  or  a  man  did  beat  her. 

Q.     And  is  that  all  you  told  these  officers? 

A.     I  told  them  about  taking  her  home. 

Q.  And  what  time  did  you  tell  them  that  she  had 
left  after  you  took  her  home  from  the  Players  Club? 

A.  Oh,  I  guess  around  seven  o  'clock  or  something 
like  [442]  that  in  the  morning,  might  have  been  six- 
thirty,  I  won't 

Q.  Did  you  tell  both  the  officers  that  you  left 
there  around  six-thirty,  seven  o'clock? 

A.    Yes. 

Q.  To  the  best  of  your  recollection  were  they 
too;otlior  v.beii  von  talked  to  tlioni?  A.     Yes. 
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Q.  Did  you  have  a  private  conference  with,  or 
conversation  with  Wirth  % 

A.  Well,  I  just,  Mr.  Goodfellow  asked  him,  I 
said  I  w^ould  rather  talk  to  Sergeant  Wirth  than  I 
would  to  you.  He  seemed  kind  of  sarcastic.  That  is 
why  I  talked  to  Sergeant  Wirth  just  a  second.  Ser- 
geant Wirth  asked  me,  they  asked  me  first  if  I 
would  go  to  the  highway  partol  office  and  see  Lieu- 
tenant Maytield,  I  believe  he  is  a  Lieutenant,  so  that 
is  when  I  asked  this  Sergeant  Wirth.  Talked  to  him 
then  at  the  Alibi  Clul)  just  a  second.  T  told  him  I 
would  go  dowai  if  he  was  going  along,  so  I  rode  down 
with  Sergeant  Wirth. 

Q.  Did  they  state  why  they  wanted  you  to  go  to 
the  Territorial  Police  Office'? 

A.  Well,  they  said  they  just  wanted  to  find  out 
if  anything  I  knew^  would  help  them. 

Q.  And  you  had  already  told  everything  you 
knew,  had  you?  [443]  A.     That's  right. 

Q.     Then  you  went  down  to  the  police  office? 

A.     Yes,  sir. 

Q.     Did  they  state  that  you  were  under  arrest  ? 

A.     No,  sir. 

Q.  Did  they  state  that  anything  that  you  say 
might  be  used  against  you? 

A.  Well,  he  did  say  that  so  I  told  them  what  I 
knew.  That's  all  I  can  say. 

Q.  You  had  no  objection  then  to  telling  every- 
thing you  knew  about  the  matter?  A.     No,  sir. 

Q.  And  who  was  present  when  you  got  to  the 
Territorial  Police  office? 
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A.  Well,  Mayfield  was  there  and  Sergeant  Wirth 
and  Goodfellow.  That's  all. 

Q.     And  what  if  anything  did  you  tell  them  there  ? 

A.  Well,  I  just  told  them  there  how  he  got  home, 
but  I  told  them  I  would  have  to  sec  my  attorney.  He 
asked  me  if  I  would  take  one  of  them  tests.  I  don't 
know  anything.  I  never  saw  one  of  them.  I  don't 
know  what  he  is  talking  about. 

Q.  So  did  .you  tell  Mr.  Mayfield  that  this  hap- 
pened on  the  21st  of  January  that  the,  that  she  got 
hurt  on  the  21st  of  January? 

A.     No,  I  didn't.  [444] 

Q.  Also  did  you  tell  him  that  Miss  Cathey  had 
returned  to  your,  to  the  Alibi  Club  at  seven  o'clock 
in  the  morning'?  A.     No,  sir. 

Q.  And  how  long  were  you  there  that  night,  Mr. 
Urban? 

A.     Oh,  about  twenty  minutes,  I  imagine. 

Q.     And  did  you  have  any  further  conversation? 

A.     No,  Sergeant  Wirth  took  me  home. 

Q.     Did  you  ever  hit  Miss  Cathey?  A.     No. 

Q.     Have  you  ever  slapped  her? 

A.  Well,  we  have  had  scuffling  match  one  in 
awhile,  not  much.  She  was  lots  of  times  just  plaj^- 
ing,  too. 

Q.  And  you  heard  the  testimony  of  the  water, 
the  iceman,  Mr.  Meyers?  A.     Yes,  I  did. 

Q.  Could  you  explain  that  occurrence  when  he 
says  you  knocked  her  off  the  stool? 

A.  Well,  T  don't  ever  remember  anything  happen 
like  that.  ])nt  T  would  like  to  know  who  was  tending 
bar.  If  I  had  been  in  town  and  she  was  sitting  on  the 
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outside.  It  is  a  known  fact  that  he  is  drunk  all  the 
time  driving  that  truck  around  the  road.  I  think  if 
you  check  back. 

Q.  Just  what,  what  explanation  do  you  have  for 
him  making-  that  statement  ? 

A.  Well,  I  believe  that  covering  up  for,  I  talked 
to  the  [445]  boss  out  there  night  before  last. 

Mr.  Stevens:  Just  a  moment,  I  object  to  any 
conversation. 

The  Court:     Sustained. 

]\ir.  Taylor:     I  don't  think  there  is  any  objection. 

The  Court :  He  said  he  found  out,  he  was  talking 
to  the  man  that  runs  the  ice  station. 

Mr.  Urban:     That's  right. 

Q.  (By  Mr.  Taylor) :  So  would  you  state 
whether  or  not  you  did  around  the  time  testified  to 
by  Mr.  ^Meyers  knock  her  off  a  stool? 

A.     That  I  know  I  didn't. 

Q.  He  was  a  little  indefinite  in  his  time,  he 
couldn't  put  any  particular  date,  but  any  time  after 
New  Years,  did  you  knock  her  off  a  bar  stool? 

A.     No,  sir. 

Q.  Did  you  hit  her  or  strike  her  at  the  Players 
Clul)  on  the  morning  of  the  22nd? 

A.     I  did  not. 

Q.  Or  in  the  cab  going  from  the  Players  Club  to 
the  Alibi  Club? 

A.  No.  The  only  trouble  we  had  in  the  cab  is 
trying  to  hold  her.  She  wanted  to  jump  out  of  the 
en]).  She  didn't  w^ant  to  go  home.  She  wanted  to  go 
mi  I. 
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Mr.  Taylor:  If  the  Court  please,  I  was  going 
into  a  [446]  little  different  line  of  questioning  and 
I  don't  like  to  start  at  seven  minutes  till  twelve.  I 
wonder  if  we  could  take  the  recess  at  this  time. 

The  Court :  It  is  about  five  minutes  until  twelve. 
I  see  no  objection.  Now,  you  gentlemen  want  to  be 
in  Court  at  one-thirty  on  the  motion? 

Mr.  Stevens:     Yes,  sir. 

Mr.  Taylor:     Yes,  sir. 

The  Court :  Members  of  the  jury,  once  more  it  is 
my  duty  to  admonish  you  that  it  is  your  duty  not  to 
discuss  the  subject  matter  of  this  trial  with  anyone; 
not  to  i)ermit  anyone  to  discuss  it  with  you ;  and  not 
to  listen  to  any  conversation  concerning  the  subject 
of  the  trial,  and  do  not  form  or  express  any  opinion 
until  the  case  is  finally  submitted  to  you.  You  are 
excused  until  two  o'clock.  Court  will  recess  until 
one-thirty. 

The  Clerk :     Court  is  at  recess  until  one-thirty. 

(Thereupon,  at  11:15  a.m.,  a  recess  was  taken 
until  2 :00  p.m.) 

Afternoon  Session 

(The  trial  of  this  cause  was  resumed  at  1 :30 
p.m.,  ])ursuant  to  the  noon  recess.) 

The  Clerk:     Court  has  reconvened. 

Mr.  Taylor:  If  the  Court  please,  the  defendant 
moves  to  strike  the  Exhibits,  Nos.  1,  2,  3,  4,  5,  and  (>, 
the  [447]  Plaintiff's  Exhibits.  Now,  your  Honor,  I 
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can  honestly  say  that  I  did  not  think  those  exhibits 
were  put  in  evidence  because  I  looked  up  some  law 
on  them,  didn't  think  they  was  admissible  and  I  was 
waiting  for  them  to  be  offered  so  I  could  make  the 
timely  objection  and  I  think  there  is  enough  evi- 
dence, your  Honor,  that  the  Court  should  on  its  own 
motion  strike  these  exhibits  which  are,  may  have 
been  admitted  in  evidence.  It  was  entirely  without 
my  knowledge  and  it  was  due  perhaps  to  attitude- 
of  the  District  Attorney,  have  all  of  them  identifica- 
tions and  then  throwing  in  fifteen  or  sixteen  iden- 
tifications all  at  one  time  before  a  person  can  check 
them  to  find  out  what  they  are,  why  it's  in  and  so  I 
particularly  marked  these  exhibits  for  objection. 

Now,  first  question  is,  your  Honor,  that  the  ex- 
hibits are  duplicates  of  pictures  already  in  evidence 
and  it  is  only  going  to  clutter  up  the  record  to  have 
more  pictures  in.  I  don't  see  that  they  serve  any 
useful  purpose.  In  fact,  I  think  they  would  serve  a 
very  serious  purpose  in  that,  for  the  sole  purpose 
of  this,  of  these  enlargements,  your  Honor,  is  to 
arouse  in  the  hearts  of  the  jury  an  animosity  toward 
the  defendant.  In  that  respect,  Wharton  on  Criminal 
Practice,  Section  456,  Page  816  says,  citing  the  case 
of  State  V.  Moore,  120  Pacific  472,  says  the  produc- 
tion of  real  evidence  should  not  be  permitted  to  ex- 
aggerate and  should  not  be  allowed  through  cmming 
presentation  to  stir  the  passions  or  unduly  [448] 
excite  sympathy  or  pity  and  cause  the  jury  to  act 
upon  sentiment  instead  of  prudence. 

Now,  the  prosecution,  your  Honor,  went  to  quite 


428  Leon  D.  Urban  vs. 

some  considerable,  considerable  extent  to  get  these 
pictures  in  evidence  after  the  original  contact  photo- 
graphs, your  Honor,  have  been  introduced  in  evi- 
dence. The  picture,  those  are  in  evidence.  Now,  in 
this  case,  your  Honor,  the  photograj^her  himself 
says  that  a  different  paper  was  secured  by  the 
officers  for  the  purpose  of  making  a  darker  photo- 
graph of  the  bruises.  It  would  make  them  a  darker 
picture.  Now,  that  practice,  your  Honor,  I  believe 
should  be  frowned  upon  by  this  Court.  So  we  have 
duplicates,  while  they  are  not  true  duplicates,  in 
evidence;  and  we  think  that  those  pictures,  your 
Honor,  as  testified  to  by  the  photographer,  do  not 
show  all  of  that  part  shown  in  the  contact  pictures 
])ut  they  pick  out  a  particular  part  of  it  and  accen- 
tuate that,  blow  it  up  so  part  of  the  picture  is  left 
out  and  it  is  not  a  true  enlargement  of  the  original. 
And  also  call  the  Court's  attention  to  the  fact  that 
the  government  arrested  before  these  pictures,  the 
government  rested  before  these  pictures  were  of- 
fered in  evidence.  There  must  be  a  witness  on  the 
witness  stand  to  offer  exhibits,  or  oifer  those  in 
evidence. 

Now,  your  Honor,  the  picture,  one  picture  here, 
the  evidence  is  that  that  discoloration  around  the 
mouth  was,  occurred  in  the  hospital.  It  was,  the 
picture  was  taken  in  [449]  the  morgue  but  it  oc- 
curred in  the  hospital  when  they  were  extracting 
the  i)hlem  which  was  discolored  with  blood  from  the 
throat,  so  that  is  not  a  true  representation  of  this 
woman  in  real  life.  This  was  taken  at  the  morgue 
after  her  death  and  something  that  occurred  in  the 
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hospital,  your  Honor,  should  not  be  allowed  in  evi- 
dence in  this  case.  That  would  apply  also  to  the 
other  picture  here  in  the  contact  pictures. 

Now,  your  Honor,  that  is  certainly  not  a  true  en- 
largement of  the  picture.  I  cannot  see  anything 
blocked  out  there  on  the  contact  picture  and,  your 
Honor,  also  I  think  if  the  Court  will  examine  these 
and  examine  the  contact  pictures,  your  Honor,  you 
will  find  that  the,  these  bruises  are  unduly  accen- 
tuated and  for  only  one  purpose,  to  arouse  the 
s3Tnpathy  or  the  violence  and  prejudice  of  the  jury. 
Now,  your  Honor,  we  have  this  picture,  w^e  have  the 
original  picture,  blocked  out.  That  is  not  a  true 
representation,  your  Honor,  by  any  stretch  of  the 
imagination.  Why  is  that  done  ?  That  is  why  I  would 
object,  not  knowing,  to  the  introduction,  because  I 
did  not  know  they  had  been  introduced  into  evi- 
dence. Now,  that  is  not  true,  that  is  something,  your 
Honor,  that  was  done  at  the  hospital. 

That  one,  we  have  the,  a  great  deal  of  objection 
to  that,  your  Honor,  but  if  you  will  compare  that 
with  the  original  contact  picture  you  will  find  that 
this  bruises  are  accentuated  and  they  are  accentu- 
jited  to  the  point  that  they  [450]  would  fall  within 
the  rule  just  mentioned  of  Wharton  and  in  the 
^loore  case,  as  to  allowing  them  to  be,  to  go  into,  go 
before  the  jury.  And  the  same  here,  here  is  some- 
thing put  in  here,  that  is  not  the  true  picture,  your 
Honor,  as  to  the  contact  picture  that  was  made. 
Only  for  the  purpose  of  prejudice.  Because  what 
])urpose  could  these  pictures  serve  that  the  other, 
these  pictures  could  not  serve  and  I  want  to  call  the 
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Court's  attention  to  the  testimony  of  the  photogra- 
pher. He  says  that  all  of  the  pictures  that  is  shown 
in  here,  some  of  it  has  been  cut  out  on  some  of  these 
])ictures  so  that  it  don't  enlarge  all  the  picture  that 
sliows  in  the,  in  these  pictures,  your  Honor.  I  think 
it  comes  to  a  sad  state  when  the  government  has  to 
attempt  to  ])rejudiee  the  jury  by  Imnging  in  these 
enlargements  that  are  retouched  as  the  photogra- 
pher says  they  are  retouched  to  show  that  the 
bruises  are  darker  than  they  are  on  the  contact  pic- 
tures, and  they  should  not  and  they  have  got  those 
patches  pasted  over,  your  Honor.  They  are  not,  these 
are  in,  there  is  no  patches  on  these.  Why  would  that 
bef 

I  want  to  call  the  Court's  attention  to  another 
fact.  The  defendant  rested  at  the  time  that  these 
matters  were,  these  pictures  were  put  into  evidence 
and  if  they  have  not  been  put  in  evidence,  your 
Honor,  I  had  no  opportunity  to  cross-examine  any 
of  the  witnesses  who  had  participated  in  those,  in 
taking  those  pictures  such  as  Sergeant  Goodfellow. 
I  did  cross-examine  the  photogra]:>her,  I  forget  his 
name  now,  he  is  a  News-Miner  [451]  photographer 
and  he  was  the  one  that  admitted  they  got  a  certain 
type  of  paper  so  the  bruises  will  show.  He  was  the 
one  that  says  there  was  a  discoloration  on  those 
pictures  and  he  was  the  one  that  said  changes,  had 
made  some  of  what  appeared  in  the  contact  ex- 
posure would  not  show  in  that,  so  we  were, 
your  Honor,  was  deprived  of  an  opjiortunity  of 
cross-examining  Goodfellow  and  Wirth  and  severnl 
more.  The  fact  that  the  pictures  was  not  i)ut  in  at 
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the  time  they  were  identified  by  Goodf  ellow.  At  that 
time  we  would  have  certainly  made  a  strenuuiis 
effort  to  keep  them  out,  your  Honor,  because  we 
think  they  do  come  within  the  rule  as  stated  by 
Wharton  that  they  are  superfluous.  They  are  preju- 
dicial and  purposely  so.  For  the  purpose  of  prejudic- 
ing this  defendant  before  the  jury.  So  without  those 
being  in  evidence,  your  Honor,  I  had  no  opportunity 
to  cross-examine  anybody  outside  of  the  photog- 
rapher regarding  any  pictures  and  that  was  only 
as  to  paper  and  how  he  took  them.  If  these  are 
going  into  evidence,  your  Honor,  I  am  going  to 
have  to  recall  every  witness  that  the  government  has 
had  so  far,  because  I  had  no  opportunity  to  cross- 
examine  them  about  these  pictures. 

The  Court :     Mr.  Stevens : 

Mr.  Stevens:  Well,  in  view  of  the  absolutely 
false  recollection  of  Mr.  Taylor,  I  don't  see  any 
reason  to  argue  the  matter,  your  Honor.  I  could 
recall  for  the  Court  the  fact  that  the  witness  was 
on  the  stand  and  I  made  the  motion  [452]  to  enter 
the  identifications  into  evidence  and  Mr.  Taylor 
made  an  objection  from  the  counsel  table.  Then  he 
wished  to  make  the  objection  out  of  the  hearing  of 
the  jury  that  they  were  prejudicial  and  would  in- 
flame the  jury,  so  we  went  to  the  bench  and  Mr. 
Taylor  made  that  objection  there  and  the  Court 
overruled  the  objection  and  admitted  these  large 
photographs  first.  Mr.  Taylor  said  then  that  if  the 
smaller  ones  were  admit;t;ed  so  that  they  could 
compare  them  to  show  how  we  had  attempted  to 
prejudice  the  jury  he  would  have  no  objection.    I 
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said  on  that  basis  we  will  admit  tliem.  The  Court 
will  remeraber  that  the  Court  did  admit  the  small 
photographs  so  there  would  be  a  comparison  if  that 
is  Avhat  Mr.  Taylor  wished.  There  has  been  no  alter- 
ation of  those  large  photographs;  there  has  been 
no  distortion.  Mr.  Douthit  testified  there  is  a  normal 
distortion  that  comes  about  on  any  photographs  on 
the  periphery  of  any  photograph  enlarged.  Those 
extra  pieces  of  paper  we  will  move  in  a  minute. 
They  cover  the  private  parts  of  the  deceased  woman. 
They  were  put  there  for  the  specific  purpose  of 
making  them  more  likeable,  less  disagreeable  is  a 
better  way  of  phrasing  it,  I  take  it.  But  the  first 
ground,  they  are  duplicates  of  pictures  already  in 
evidence  is  false.  These  pictures  were  in  evidence 
and  the  little  ones  came  in  later  on  Mr.  Taylor's  own 
motion. 

That  the  exhibits  are  not  true  and  correct  enlarge- 
ments of  the  negative  photo  is  not  true.  They  are 
true  and  [453]  correct  enlargements  but  the  thing 
is,  Mr.  Taylor  fails  to  see  that  an  enlargement 
necessarily  is  not  the  same  as  the  original  when 
the  sizes  are  different.  Now,  the  sizes  of  this  paper, 
the  size  of  this  ])aper  and  the  size  of  the  little  paper 
is  mathematically  such  that  the  full  pictures  from 
the  little  paper  could  not  get  on  to  the  big  one  at 
that  range  when  they  develop  it.  The  outside  por- 
tions are  ])ortions  of  the  mortuary  that  do  not  show 
oil  tliat.  Mr.  DrouthitVeadily  admitted  it. 

]S\)  witness  was  on  tW  stand  at  the  time  of  ad- 
niissinii.  "riicre  is  no  aiiQ'ument  necessarv  0]i   thni. 
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The  record  shows  otherwise.  That  the  exhibits  were 
olt'erecl  too  late  for  the  defendant  to  cross-examine 
the  plaintiff  witnesses  regarding  the  same.  Mr. 
Taylor  cross-examined  Mr.  Goodfellow.  He  cross- 
examined  Mr.  Douthit  and  the  Doctor  and  I  call 
your  Honor's  attention  to  the  Doctor's  testimony 
which  has  been  transcribed  and  the  Doctor  stated 
very  definitely  that  these  were  fairly  representative 
of  the  condition  of  the  deceased  and  one  time,  on 
page  15  if  your  Honor  has  a  copy  of  that  tran- 
script, the  Doctor  said  there  is  some  difference,  the 
stain  that  was  beneath  the  shoulder  blades  does  not 
show  up.  In  other  words,  by  the  Doctor's  testimony 
some  of  the  stains  that  were  visible  on  the  deceased's 
body  are  not  visible  here.  Certain  parts  of  the 
original  picture  VN-ere  unduly  accentuated  for  the 
purpose  of  inflaming  the  minds  of  the  jury  That  is 
absurd  because  Mr.  Douthit  said  there  is  no  accentu- 
ation, it  is  a  different  type  of  paper  and  will  ac- 
centuate detail.  He  said  he  did  not  [454]  accentuate 
any  particular  ])ortion  of  the  body,  any  particular 
portion  of  the  photograph.  He  merely  reproduced 
the  proper  photograph  on  the  only  paper  of  that 
size  which  was  available. 

We  are  not  seeking  to  commit  error  on  this  thing. 
This  is  strictly  a  matter  within  the  Court's  dis- 
cretion as  I  take  it.  We  would  cite  the  Court  the 
case  of  State  vs.  Hines,  275  Northwestern  Reporter, 
begins  at  page  10.  On  page  11,  on  page  16,  the 
Court  discusses  some  photographs  taken  at  the 
funeral  home.  The  same  situation  that  we  have  here 
pjid  they  were  readily  identified.  They  said  there 
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is  nothing  to  indicate  the  exhibits  were  not  fair 
representations.  We  find  no  reason  for  saying  there 
was  error  in  admitting  the  photographs  into  evi- 
dence. Those  weren't  enlargements  as  far  as  I  can 
tell  from  the  text.  In  State  vs.  Hanse,  this  is  130 
Atlantic  at  page  743,  on  page  744  the  Court  dis- 
cussed the  relevancy  of  the  photographs  taken  of 
the  deceased.  The  objection  was  that  they  were  dis- 
torted, that  they  were  enlarged  and  the  Court  stated 
definitely  the  photographs  were  enlargements.  This 
did  not  make  them  distortions  and  the  original 
ground  of  the  objection  in  that  specific  regard  is 
based  upon  the  unsupported  assertion  of  counsel 
and  requires  no  attention.  It  went  on  to  say,  "If 
the  stated  ground  of  distortion  implied  a  general 
ground  of  prejudice,  whether  they  were  unduly 
prejudicial  or  not  was  a  question  of  fact  to  be  deter- 
mined in  the  Court's  discretion."  Then  it  cited  some 
cases.  "If  it  can  [455]  be  said  that  discretion  might 
have  reached  a  diiferent  result,  it  cannot  be  lie  Id 
that  it  necessarily  ought  to  have.  It  is  not  t(^  be 
assumed  that  the  photographs  were  red  flags  neces- 
sarily arousing  the  jury's  passions  and  a  will  to 
avenge.  Since  they  were  relevant,  their  probable 
importance  was  to  be  compared  with  their  probable 
prejudicial  effect  on  the  inquiry  whether  they  would 
do  more  good  than  harm,  and  the  finding  that  they 
would  is  a  reasonable  one." 

The  case  of  Vaughn  vs.  State,  183  Southern,  ])age 
428.  Again  on  page  420  discussing  photographs  of 
the  deceased  on  the  ground  that  they  were  preju- 
dicial   and   immaterial    the   court   stated,   "If   the 
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photograpli  was  wholly  immaterial,  and  its  intro- 
duction was  merely  to  arouse  sympathy  and  worked 
prejudicially  to  defendant's  interest,  then  the  case 
of  Birmingham  Baptist  Hospital  vs.  Blackwell,  221 
Ala.  225,  128  So.  389,  would  have  field  for  operation. 
But  such  is  not  the  situation  here  presented.  The 
body  of  deceased  was  in  'a  very  bad  state  of  decom- 
l^osition,'  and  'the  frontal  part  of  the  entire  head 
was  crushed  *  *  *  open  wounds  around  her  cheeks 
and  her  lips  were  swollen  and  lacerated.'  The  photo- 
graph, not  here  produced,  had  a  legitimate  place  as 
a  matter  of  identification,  and  it  was  also  referred  to 
by  witness  McDaniel  for  identification  and  witness 
Parker,  who  had  never  known  deceased,  identified 
her  from  the  photographs  as  the  woman  he  saw  at 
Greenwood's  on  the  fatal  night.  The  objection  to 
the  introduction  of  the  photograph  [456]  was 
properly  overruled. ' ' 

We  offered  these  ])hotographs  on  the  question  of 
identification  and  also  on  the  question  of  the  nature 
of  the  wounds.  The  case  of  State  vs.  Lantzer,  99 
Pacific  2nd,  Page  773,  that  is  page  73,  not  773.  The 
Court,  it  is  Wyoming  case,  the  Court  discusses  both 
Wharton  and  Wigmore  and  states :  ''We  assume  that 
photographs  should  be  excluded  when  they  do  not 
tend  to  prove  any  controverted  fact,  but  have  a  ten- 
dency to  creat  unfair  prejudice,  on  the  same  prin- 
ciple that,  under  like  circumstances,  authorizes  or 
requires  the  exclusion  of  bloody  clothing  of  the 
deceased,  or  instruments  used  by  defendant  in  com- 
mitting the  crime."  "The  photographs  in  question 
merely    gave   the   jury    a    better   description    than 
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could  have  been  given  by  words.  They  cannot  be 
characterized  as  gruesome  or  inflammatory.  The 
body  of  the  dead  woman  lay  on  its  back  hiding  the 
wound  and  blood.  We  cannot  hold  that  the  photo- 
graphs had  such  a  tendency  to  create  unfair  preju- 
dice that  it  was  the  duty  of  the  court  to  exclude 
them  from  the  evidence." 

To  a  like  holding  is  People  vs.  Smith  at  104 
Pacific  Second,  page  510.  In  that  there  were  photo- 
graphs of  the  deceased's  body  as  the  deceased  body 
was  view  immediately  after  the  killing,  and  the 
Court  said,  on  page  515,  "they  possess  evidentiary 
value  and  tended  to  clarify  the  evidence  theretofore 
jDresented  by  several  witnesses  concerning  the  posi- 
tion of  the  body  in  its  relation  to  the  gun  and  the 
other  [457]  pertinent  objects  found  on  the  floor  after 
the  homicide.  The  admission  in  evidence  of  the 
photographs  was  within  the  trial  court's  discretion, 
and  clearly  were  not  erroneous."  Now,  there  mi^ht 
be  something  erroneous  here  if  we  assume  that  T 
have  offered  both  sets  of  these  i)liotographs  in  evi- 
dence, but  I  have  not  offered  both  of  these  in  (evi- 
dence voluntarily.  I  offered  the  second  set  because 
Mr.  Taylor  wished  them,  but  cumulative  evidence 
showing  the  same  thing  would  be  prejudicial.  We 
selected  the  large  ones  because  we  thing  it  clearly 
shows  the  identify.  The  Doctor  examined  the  one 
which  Mr.  Taylor  says  is  clearly  immaterial  and 
says  that  shows  this  tattoo  on  this  woman's  leg. 
That  is  clearly  the  same  body.  Now,  he  had  seen 
that  scav  and  he  knew  that  was  Myrtle  Cathey. 
Identity  is  certainly  one  large  issue  in  a  murder  case. 
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Likewise,  the  identity  and  nature  of  the  wounds. 
This  case  we  are  basing  it  on  the  proposition  that  a 
grevious  assault  which  was  calculated  and  which 
did  bring  about  great  bodily  harm  and  death  caused 
woman's  demise  and  certainly  we,  wlien  we  look 
at  those  photographs  you  can  see  the  extent  and 
the  nature  of  the  wounds.  You  look  at  tlie  small 
ones  and  it  is  true  you  can't  tell  it  as  clearl}^  and 
it  is  clear  they  are  not  as  clear.  Again  I  state  to 
the  Court,  I  mean  this  sincerelj^,  if  the  Court  in  its 
discretion  feels  that  those  photographs  are  jjrejudi- 
cial  then  strike  them  out  because  we  ^vant  nothin.c?: 
prejudicial  in  this  record. 

Thank  you. 

Mr.  Taylor:  If  the  Court  please,  I  think  the 
contact  [458]  pictures  are  the  pictures  that  should 
be  put  in  first  if  you  are  going  to  allow^  enlarge- 
ments because  they  are  the  only  true  pictures.  These 
others  that  come  in  along,  they  they  blown  up,  tlie 
Doctor  says,  the  photographer  says  they  are  dis- 
tortions. They  don't  show^  all  the  things  that  is  in 
the  pictures  and  is  there  anything  in  regard  to  the 
contact  pictures  here  that  cannot  be  shown  by,  every- 
tliing  to  be  shown  by  these  pictures  that  are  on 
those.  In  fact,  more.  They  got  part  of  that  covered 
u]).  All  the  bruises  can  be  seen  on  here.  In  fact  the 
Doctor  said,  your  Honor,  there  was  two  sets  of 
liruises,  one  made  before  the  other  one.  Any  they 
show  the  lighter  and  the  darker  show.  But  if  you 
go  blowing  them  all  up,  making  them  all  dark,  you 
can't  differentiate  between  the  light  ones  and  the 
dark  ones  on  these,  on  the  pictures  because  thev 
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all  show  darker  there.  And  that,  your  Honor,  those 
cases  of  Mr.  Stevens  are  cases  of  murder.  Take  pic- 
tui'es  at  the  site  of  the  murder  where  the  crime 
was  committed.  In  this  case  it  is  an  accusation  that 
this  man  beat  Myrtle  C'athey  on  the  22nd  of  Janu- 
ary. These  pictures  are  taken  on  the  31st  of  January, 
ten  days  later,  nine  days  later.  If  it  was  a  case  of 
a  body  at  a  scene  of  a  crime,  yes,  I  would  say  these 
can  go  in,  but  until  they  can  show,  your  Honor, 
that  these  are  true  enlargements  they  should  not 
go  in.  And  the  photographer  himself  said  that  they 
were  not;  that  they  accentuate  the  bruises. 

Now,  your  Honor,  I  have  tried  quite  a  number 
of  [459]  murder  cases.  I  think  this  is  the  thirty- 
first  and  I  have  seen  many  attempts  on  the  part 
of  District  Attorney  to  get  in  enlargements.  If  the 
contact  picture  will  serve  the  purpose,  I  have  never 
yet  seen  an  enlargement  go  in  and  Judge  Pratt  held 
the  same  way  here  about  four  years  ago  in  a  murder 
trial  because  they  have  two  sets  of  pictures  here, 
your  Honor.  One  set  for  the  jury,  one  set  to  show 
the  true  picture.  The  other  set  for,  to  show  the 
prejudice. 

The  Court:  At  the  time  the  Court  ruled  on  the 
oft'er  relating  to  the  exhibits,  the  Court  felt  that 
they  would  be  properly  admitted  and  the  Court 
still  f<'(>ls  that  their  admission  was  proper  and  I  at 
tliis  time  d(^ny  the  motion  to  strike. 

Mr.  Taylor:  If  the  Court  please,  one,  on  tlie  one 
ill  the  hospital  can  we,  on  that  should  a  ])ro])er 
witness   have   that   marked  to   show   th;\t   i]w   (lis- 
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coloration  around  the  mouth  happened  in  the  hos- 
pital. 

The  Court:  I  think  that  Mr.  Urban  has  already 
testified  to  that. 

Mr.  Taylor:  Already  testified  and  the  nurse  tes- 
tified that  they  was  pumping  out  the  phlem  out  of 
her  throat. 

The  Court:  Yes,  I  say  that  is  before  the  jury. 
What  additional  do  you  wish  on  that? 

Mr.  Taylor :  Well,  I  think  it  should  be  excluded. 
It  is  not  a  picture  taken  at  any  place  near  or  tlie 
scene  of  the  crime  or  immediately  after  the  crime. 
It  is  a  picture  [460]  taken  ten  days  later.  The  whole 
works  of  them. 

The  Court:  But  Mr.  Taylor,  the  Doctor  as  well 
as  the  photographer  testified  at  length  concerning 
the  pictures.  They  identified  them  and  said  they  were 
fair  representations  and  I  can't  understand  your 
statement  that  you  didn't  have  an  opportunity  to 
cross-examine  witnesses. 

Mr.  Taylor:  No,  your  Honor,  because  they  were 
not  in  evidence  at  the  time  that  Doctor  Anderson 
was  on  the  stand. 

The  Court :  Do  you  contend  that  the  go\'ermiu4it 
had  rested  before  the  offer  was  made? 

Mr.  Taylor:  Yes,  sir,  it  is  my  recollection,  your 
Honor,  that  they  did. 

The  Court:  It  is  not  my  recollection.  I  wonder, 
Mr.  Stevens,  do  you  have  a  recollection  on  tliat 
point  ? 

Mr.  Stevens:  I  definitely  vecollect,  your  Honor, 
that  they  were  in  evidence  at  the  close  of  Mr.  Don- 
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thit's  testimony  and  I  offered  tliem  and  that  Avas 
when  we  had  this  small  to-do  up  by  the  bench  and 
there  was  definiteh'  some  words  up  there  that  I  re- 
call now  and  I  am  sure  they  were  in  evidence  before 
they  rested.  The  only  point  that  came  up  was  after 
we  rested  I  wanted  the  Court,  wanted  Mr.  Taylor 
to  show  that  the  evidence,  those  pictures,  big  pic- 
tures, had  not  been  shown  to  the  jury  prior  to  the 
close  of  our  case  and  that  was  because  of  the  fact 
that  there  may  be  some  sort  of  prejudice  if  they  had 
been  shown  the  pictures  before  the  time  the  bruises 
were  fully  [461]  described.  In  other  words,  so  that, 
we  are  not  trying  to  prejudice  them  by  showing  them 
these  large  pictures  or  anything  or  get  the  idea  that 
they  were  being  passed  around  in  the  jury  box, 
which  they  were  not. 

The  Court :  That  is  the  Court 's  recollection,  that 
before  the  government  rested  Mr.  Stevens  asked  the 
Clerk  whether  there  were  any  exhibits  that  had  not 
been  offered  but  these  exhibits  had  already  been 
offered  into  evidence  and  received  as  exhibits  before 
the  government  rested  and  before  Mr.  Stevens' 
statement  and  I  see  nothing  wrong  that  has  taken 
place. 

Mr.  Taylor:  My  recollection  is,  your  Honor,  the 
fact  that  after  we  had  the  argument  on  the  motion 
for  acquittal,  made  at  the  close  of  the  government's 
case,  was  when  Mr.  Stevens  then  picked  these  things 
up  and  said  they  weren't  in  evidence,  he  wanted  to 
offer  them. 

The  Court:  These  exhibits  that  are  in  question 
now?  T  am  sure  tliat  that  is  contrarv  to  the  Court's 
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recollection.  Of  course,  the  record  will  speak  for  it- 
self on  that.  Are  you  ready  to  proceed?  Shall  we 
call  the  jury  in? 

Mr.  Stevens:     Yes,  your  Honor. 

The  Court:     Is  the  defendant  ready? 

Mr.  Taylor :     Could  I  have  about  five  minutes. 

The  Court:  Yes,  we  will  take  a  five  minute  re- 
cess. 

Clerk  of  Court :  Court  is  at  recess  for  five  [462] 
minutes. 

(Thereupon,  at  2:05  p.m.,  the  Court  took  a 
recess  until  2:10  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

Clerk  of  Court:     Court  has  reconvened. 

The  Court :  May  the  record  show  the  presence  of 
the  defendant  at  all  stages  of  this  proceeding  to  date. 

Mr.  Taylor :  We  will  stipulate  that  the  jury  is  all 
present,  your  Honor. 

The  Court:  The  defense  stipulates  that  the  jury 
is  all  present.  The  govermnent  stipulates  to  the  pres- 
ence of  the  jury  and  the  alternates? 

Mr.  Stevens:     Yes,  your  Honor. 

LEON  D.  URBAN 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken,  resumed  the  stand  for  further  direct  exami- 
nation. 

By  .Mr.  Taylor: 

Q.  Mr.  Urban,  calling  your  attention  to  the  testi- 
mony of  ci  Mr.  Meyers,  who  claims  he  was  the  ice- 
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man,  do  you  recall  any  altercation  between  you  and 
Mrs.  Cathey  in  the  presence  of  him  sometime  after 
the  first  of  January,  this  year? 

A.     No,  I  don't. 

Q.  And  did  you  have,  did  you  have  any  alterca- 
tion with  her  prior  to  that  time? 

A.     Yes.  [463] 

Q.     Well,  what,  when  was  it  and  what  took  place  ? 

A.  Well,  Christmas  Eve  about  ten  after  twelve 
she  was  getting  a  little  bit  tight  so  started  calling 
me  names  and  I  did  slap  her.  I  was  pouring  a  drink 
and  I  just  reached  over,  not  too  hard.  She  jumped 
back  and  fell  down.  She  never,  wasn  't  bruised  up  or 
anything,  no  marks  showed  so  I  went  and  took  her 
in  the  back  bedroom  and  talked  to  her.  So  she 
waited  there  and  I  went  out  and  got  a  new  watch  I 
bought  for  her  for  Christmas  so  she  came  back  out 
to  the  bar.  We  all  had  a  drink.  About  all  there  was 
to  it. 

Q.  Now,  also  in  regard  to  the  testimony  of  Mr. 
Meyers,  stated  that  he  heard  groaning  and  moaning, 
pounding  on  the  wall,  could  you  explain  that  to  the 
jury  and  the  Court? 

A.  The  only  thing  she  would  go,  woo-woo  or 
something  like  that  and  she  would  pound  on  the  w^all. 
There  was  no  bell  or  anything  there.  When  she 
wanted  something  to  drinlv  when  there  was  people 
around  because  she  would  never  go  out  when  there 
was  black  mark  on  her  face  or  an;yi:hing,  so  I  would 
take  her  back  some  orange  juice  or  something.  That 
was   all   she  wanted.   The   door  was  never   locked, 
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when  tliere  was  nobody  in  the  room  we  always  locked 
it  becanse  we  keep  money  and  papers  back  there.  It 
just  hangs  miderneath,  got  a  hasp  on  it,  just  push 
it  over  on  the  hasp.  The  lock  hangs  on  there  all  the 
time.  I  have  a  big  hasp  I  put  on  there  a  lot  of  days 
around  there,  too,  instead  of  locking  it.  [464] 

Q.  Do  you  recall  the  testimony  of  Mr.  Meyers  in 
regard  to  a  hasp  and  a  lock  on  that  door  to  her  bed- 
room? A.     Yes,  I  do. 

Q.  And  was  that  ever  locked  while  Miss  Cathey 
was  in  there?  A.     No. 

Q.     When  was  it  ever  locked  % 

A.  Just  when  we  left  the  place  or  were  out 
around  the  bar  when  there  is  a  bunch  back  around 
by  the  music  box.  Then  most  generally  it  is  just 
hanging  on  there. 

Q.  Did  you  at  any  time  ever  hear  any  groaning 
and  moaning  by  Miss  Cathey  during  the  nine  days 
before  she  went  to  the  hospital?  A.     No. 

Q.  Now,  Mr.  Urban,  prior  to  the  22nd  day  of 
January,  1952,  did  you  ever  see  any  bruises  on 
Miss  Cathey 's  body  or  legs  or  arm? 

A.  Yes,  she  had  two  bruises  on  her  shins  from 
where  she  had  slid  off  the  edge  of  the  bar  into  the 
shuifleboard. 

Q.  Now,  wait  just  a  moment.  Let's  take  a  look 
at  these.  I  hand  you  phot  No.  2  of  Plaintiff's. 

The  Clerk:     G,  Mr.  Taylor. 

Mr.  Taylor :     No  G  on  this  one. 

Clerk  of  Court:  There  is  no  place  to  put  any 
of  them.  [465] 
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Q.  (By  Mr.  Taylor) :  Ask  you  to  illustrate  to 
the  jury  those  marks  that  were  on  there  that  you  re- 
fer to  and  how  they  were  made  ? 

A.  Well,  there  is  two  marks  on  each  shin  where 
she  was  sitting  up  on  the  edge  of  the  bar  there  is  a 
i>owling  alley  right  along  close.  It  is  about  twenty- 
four  inches  to  walk  through.  Well,  we  was  cleaning 
tlio  bowling  alle.y  uj:)  and  she  was  sitting  on  the  edge 
of  the  bar  there  talking  with  her  feet  up  on  the  stool 
and  she  jumped  over,  she  was  going  to  jiunp  over 
my  back.  I  was  cleaning  and  she  jumped  over  on 
that  in  the  meantime  I  just  stepped  on  the  side, 
never  knew  what  she  was  going  to  do.  So  that  is 
what  caused  the  bruises  on  her  shins  and  along  about 
the,  oh,  three  or  four  days  before  the  22nd,  about  the 
17th  or  the  18th,  she  had  a  big  bruise  on  her  hip,  be 
on  her  left  hip. 

Q.  I  hand  you  jDhoto  No.  6  of  that  same  exhibit, 
Mr.  Urban,  and  ask  you  to  hold  that  up,  show  it  to 
the  jury,  and  ask  that  they,  maybe  yow  had  l)etter 
come  down  here  and  walk  along  so  they  can  see. 

A.  She  was  dancing  in  the  room  there  and  there 
was  some  song  there  and  she  was  whirling  around 
and  she  slipped  and  fell  into  the  table  and  that  was 
on  her  three  or  four  days  before  and  she,  that  v.hen 
she  ))ought  that  bottle  of  deratex,  it  is  a  l)ig  white 
bottle  down  in  the  Co-op,  and  rubbed  on  that.  I 
rubbed  it  on  myself  the  night  before  she  went  [466] 
out. 

Q.     What  is  the  name  of  the  medicine? 
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A.  Durito,  d-u-r-i-t-o.  I  did  write  it  down.  I 
don't  believe,  it  is  in  my  other  coat  pocket.  It  costs 
a  dollar  fort.v-nine  a  bottle. 

Q.     What  kind  of  medicine  ? 

A.  It  is  something  like  rubbing-  alcohol  only  it 
is  a  new  kind  of  medicine. 

Q.  And  I  believe  in  relation  to  photo  No.  1  that 
you  have  already  testified  that  those  marks  were  not 
on  Miss  Cathey's  face  when  she  went  to  the  hospital, 
is  that  right? 

A.  Well,  it  don't  show  up  like  that  because  the 
scabs  had  pealed  off  and  the  stitches  been  taken  out 
of  the  mouth.  The  marks  were  there.  The  marks  on 
her  lip  was  showing  and  there  was  a  mark  here 
where  she  had  put  that  stuff  on  and  the  scab  had 
come  off  so  there  was  no  blood  on  her  mouth  when 
she  went  to  the  hospital.  She  had,  underneath  lip 
was  a  soft,  it  hadn't  healed  up  good  yet  where  she 
had  pulled  the  stitches  out,  Imt  it  was  all  right.  It 
wasn't  loose  or  anything  on  there. 

Q.     The  stitches  you  helped  take  out? 

A.     Yes. 

Q.  Now,  I  hand  you  photo  No.  4  and  ask  you  to 
take  a  look  at  that  and  say  when  you,  when  v(^u 
Urst  noticed  those  bruises? 

A.  That  is  when  she  come  home  the  day,  the 
22nd,  that  [467]  is  after  she  had  fell  off  the  bar 
stool  and  I  had  put  her  to  bed  and  I  didn't  see  those 
on  her  shoulders  because  I  never  pulled  her  sweater 
off.  I  saw  them  on  her  legs  and  on  her  breast  there, 
she  did  show  me  that  then. 
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Q.  And  how  about  those  many  small  blue  mavks 
on  her,  had  you  seen  those  before? 

A.  Well,  there  was  a  few  on  her  legs  and  stuff 
around.  She  was  always  walking  into  something  or 
falling  into  something  an3^way. 

Q.  Then  on  photo  No.  3,  will  you  state  to  the 
jury  whether  or  not  you  had  seen  those  pictures  be- 
fore, or  those  bruises  on  Miss  Cathey? 

A.  Yes,  well,  some  of  them,  older  ones  on  her 
aims  was  on  there  before,  but  all  the  big  bruises  was 
on  her  when  she  come  home  the  22nd. 

Q.     Then 

A.  Tell  some  of  them,  anybody  could  touch  her 
and  it  would  leave  brown  marks  on  her  arms  any- 
wa}'. 

Q.  Then  in  photo  No.  5,  Mr.  Urban,  see  anything 
peculiar  about  that  picture  as  to  any  marks,  bruises, 
swellings  ? 

A.  Well,  her  shoulders  up  there,  there  w^as  no 
swelling  on  her,  I  rubbed  her  back  there  was  no 
swelling  on  her  back  here  at  all,  but  on  the  neck, 
right  across  there  was  swelling  and  there  was  swell- 
ing on  both  sides  of  the  ear.  There  was  no  swelling 
at  all  on  her  back.  No  marks  there  and  up  there 
they  [468]  were  blue  at  last  across  the  back  of  her 
neck.  A  bruise  along  about  there. 

Q.  I  believe  you  testified  in  the,  in  response  to 
a  question  this  morning  that  Miss  Cathey  did  not 
want  to  go  to  the  hospital? 

A.     That's  right,  sir. 

Q.     When  she  was  first  hurt.  Then  during,  from 
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the  22nd  then  until  the,  about  ten-thirty  on  the  night 

of  the  30th  then  you  took  care  of  Miss  Cathey  then  ? 

A.     Yes. 

Q.  Mr.  Urban,  could  you  state  approximately 
when  it  was  that  this  carpenter  that  you  refer  to 
beat  up  ^liss  Cathey? 

A.  I  couldn't  tell  you  the  exact  date,  but  I  w^as 
with  a  man  by  the  name  of  Al  Hopkins  that  night 
and  we  bought  a  baby  swing  and  he  was  supposed 
to  give  me  the  blank  check  and  I  see  him  that 
would  be  the  date  of  it.  That  is  the  only  way  I 
could  find  out  the  exact  date. 

Q.     Can  you  sa}^  approximately  when  that  was? 

A.     It  was  before  Christmas. 

Q.     Just  before  Christmas'? 

A.     I  am  sure  it  was  just  before  Christmas. 

Q.  Mr.  Urban,  you  ever  been  convicted  of  any 
crime  ? 

A.  No.  I  done  ninety  days  in  jail  down  in  Eu- 
reka, California. 

Q.     What  was  that  for?  [469] 

A.  An  argument  over,  well,  I  got  a  bus  in  Wild- 
wood,  California,  and  that  is  when  it  was  in  '37,  I 
believe,  I  won't  say  just  exactly  what  it  was.  It  Avas 
in  the  summer. 

Q.     What  year? 

A.  Well,  maybe  it  was  '38.  I  don't  know  just  for 
sure  what  date  it  was  now.  It  was  the  time  that  the 
Greyhound  bus  was  striking  and  they  had  two  dilfei'- 
ent  unions  driving  and  I  said,  well,  I  got  on,  I  said, 
I  don't  want  to  ride  in  this  scabbv  bus  and  I  i»ot  on. 
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The  bus  driver  stopped  and  was  going  to  throw  me 
off.  When  we  got  off  the  bus,  driver  swung  at  me 
and  I  swung  at  him. 

Q.     You  got  ninet}^  days  for  fighting? 

A.  Well,  I  pleaded  guilty  to  the  fighting  on  the 
highway.  They  give  me  ninety  days. 

Q.     You  have  any  other  convictions  ? 

A.  No.  One  time  I  put  a  girl  out  of  the  bar  that 
worked  for  me.  I  fired  her.  She  got  drunk  and  I 
pleaded  guilty  then.  It  cost  me  twenty  dollars. 

Q.     Any  others? 

A.  No.  I  was  out  ticketed  one  time  for  a  tight, 
never  was  convicted  or  anything  for  it. 

Q.     No  conviction  I  A.     No. 

Mr.  Taylor:  May  we  have  just  a  moment,  your 
Honor. 

The  Court:     Certainly.  [470] 

Q.  (By  Mr.  Ta^ylor) :  Mr.  Urban,  I  believe  you 
testified  that  the  Doctor  told  you  that  everything 
Avas  going  to  be  all  right  with  Miss  Cathey? 

A.     That's  right. 

Q.     The  first  trip? 

A.  That's  right.  He  knows  she  would  be  all 
right  in  the  morning  anyway. 

Q.     What  did  he  tell  you? 

A.  He  said  she  will  be  all  right.  If  she  is  not 
iK^tter  just  call  me  in  the  morning.  The  next  morn- 
ing she  was  up  so  I  didn't  call  the  Doctor.  She  said, 
I  d'iu't  ueed  uo  Doctor. 

Q.     ]>ir]  you  cill  him  Inter? 
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A.     Well,  when  I  ordered  the  pills  there. 

Q.  And  then  did  you  call  him  then  between  then 
and  the  30th  of  January  ? 

A.  Yes,  I  called  him  on,  I  believe  it  was  a 
Wednesday,  I  am  not  certain  of  the  date,  but  it  was 
about  three  days  after  the  Doctor  had  been  there. 

Q.     Did  he  come  out? 

A.  No,  he  didn't.  He  come  the  first  time.  We 
didn't  need  him  then  when  I  ordered  the  pills. 

Q.  And  then  when  was  the  next  time  you  saw 
him  after  Wednesday  ^ 

A.     On  the  30th,  that  is  when  she [471] 

Q.  What,  if  anything,  did  the  Doctor  say  about 
Miss  Cathey's  condition  at  the  time  he  was  there  on 
the  30th? 

A.  Well,  he  said,  I  said,  well,  how  is  she.  Doc? 
He  said,  well,  something  about  he  might  have  to 
give  her  something.  I  don't  know^  what  he  called  it, 
some  Doctor's  word  and  I  don't  remember  that  so 
we  had  called  the  ambulance.  I  said,  well,  she  be- 
longs in  the  hospital,  let's  take  her  to  the  hospital, 
so  that  is  when  we  called  the  ambulance  and  sent 
her  to  the  hospital. 

Q.  Did  he,  did  he  state  to  you  the  seriousness  of 
her  condition  before  she  went  to  the  hospital  ? 

A.  No,  he  went  home  and  went  to  bed.  I  guess 
Jie  thought  it  wasn't  too  serious. 

Q.     Went  home  and  w^ent  to  bed  ? 

A.  I  know  they  called  him  at  home  two  or  three 
times  to  get  him  up. 
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Q.  When  did  you  first  ascertain  that  her  condi- 
tion was  really  serious  ? 

A.  \Vell,  that  evening,  Sunday  evening,  the  30th 
is  when  she  wanted  me  to  rub  her  back  when  she 
looked  up  and  that  is  when  I  called  the  Doctor.  She 
didn't  look  good  then.  She  started  breathing  hard. 
She  had  been  all  right  week  before.  She  looking  all 
right.  She  was  getting  around,  eating  and  every- 
thing. In  the  afternoon,  Smiday  afternoon  we  fed 
her.  Well,  she  got  up  Saturday  there  at  the  table 
and  I  remember  we  was  [472]  talking,  talking  about 
the  sale  and  I  said,  hell,  if  you  are  able  to  work  we 
could  have  the  sale.  She  said,  I  'm  not  bruised  up  too 
bad,  maybe  I  will  be  able  to  work.  I  said,  well,  it 
won't  make  any  difference,  just  keep  it  locked  up 
anyway.  Got  to  have  sale,  had  a  lot  of  stuff  to  sell 
that  night,  Monday  night. 

Q.     Did  she  show  any  fear  of  you,  Mr.  Urban"? 

A.  No,  she  wasn't  afraid  of  nothing,  nobody. 
Also  even  at  night  she  would  go  for  walks.  She 
walked  all  over  town.  She  would  walk  to  town  differ- 
ent times  she's  come  to  town  just  like  if  we  needed 
lemons  for  the  bar,  she  would  walk  clear  to  the 
J  &  A  Food  Store,  all  over  town.  She  liked  to  walk. 
She  had  some  red  boots  and  a  red  parka.  She  would 
walk  all  over.  Cold  never  bothered  her. 

Mr.  Taylor:     You  may  take  the  witness. 


United  States  of  America  451 

(Testimony  of  Leon  D.  Urban.) 

Cross-Examination 
By  Mr.  Stevens: 

Q.  Mr.  Urban,  I  thought  you  told  us  here  this 
morning  that  the  only  time  you  had  ever  touched 
Mrs.  Cathey  was  when  you  were  just  inlaying  around 
and  she  was  playing,  too  ? 

A.     He  didn't  ask  me. 

Q.  This  morning  didn't  Mr.  Taylor  ask  you  if 
you  had  ever  hit  herf 

A.  He  was  asking  me  about  the  time  when  the 
iceman  was  there.  [473] 

Q.     He  never  asked  you  if  you  had  hit  her  before  ? 

A.     I  don't  remember. 

Q.  Do  you  remember  being  asked  whether  you 
had  ever  even  slapped  her? 

A.     At  the  time  the  iceman  was  there. 

Q.     This  morning? 

A.  Well,  I  thought  he  was  asking  about  the  ice- 
man. 

Q.  Did  you  see  Mrs.  Harris  outside  here  this 
morning  and  this  noon  %  A.I  saw  her,  yes. 

Q.  She  was  present  on  the  time,  on  the  time  on 
Christmas  Eve,  was  she  not?  A.     Yes. 

Q.  Is  that  what  refreshed  your  memory  about 
that  occasion?  A.     No. 

Q.  Did  you  know  Mrs.  Harris  was  coming  here 
today?  A.     No,  I  didn't. 

Q.  Did  you  talk  to  anyone  to  see  that  she 
couldn't  come?  A.     No. 

Q.     Did  you  ever  toll   anyone,   Mr.  Urban,  that 


452  Leon  D.  Urban  vs. 

(Testimony  of  Leon  D.  Urban.) 

Miss  Cathev  was  out  with  a  trick  on  the  night  of 

the  21st  and  that  is  why  you  beat  her  up  ? 

Mr.  Taylor:  We  object  to  that,  your  Honor. 
Calls  for  a  hearsay,  calls  for  hearsay  [474]  testi- 
mony. 

The  Court:     He  may  answer. 

Mr.  Urban:  I  don't  know  for  sure  if  I  did  or 
not.  Never  talked  that  way. 

Q.  (By  Mr.  Stevens) :  You  stated  here  this 
morning  that  Miss  Cathey  never  told  you  whether 
it  was  a  man  or  a  woman  that  beat  her  up,  is  that 
right?  A.     That's  right. 

Q.  But  before  that  you  had  already  told  us  that 
she  said  that  a  w^oman  had  beat  her  up? 

A.  That  is  what  she  asked  me  to  tell  when  she 
come  back  to  the  place. 

Q.     ^^len  did  she  ask  you  to  tell  that  ? 

A.  Well,  when  she  come  back  about  two-thirty, 
that  is  wdien  I  told  her  w^e  are  going  to  have  to  call 
a  doctor.  I  said  what  are  you  going  to  tell  this  doc- 
tor when  he  comes. 

Q.     That  was  the  first  night? 

A.     That's  right. 

Q.  Which  night  was  that,  Friday  night  or  Sat- 
urday night? 

A.     That  would  be  Saturday,  the  22nd. 

Q.  You  were  a  witness  at  the  coroner's  inquest, 
were  you  not,  Mr.  Urban?  A.     Yes,  sir. 

Q.  Do  you  remember  the  date  you  told  the  coro- 
ner's inquest  that  Miss  Cathey  went  out?  [475] 

Mr.  Taylor:     Just  a  moment,  your  Honor,  we  are 
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going  to  object  to  that  upon  the  grounds  that  he  has 

not  been  shown  the  minutes  of  the  coroner's  inquest. 

Mr.  Stevens:  I  think  I  can  question  him  ai)out 
his  memory. 

The  Court :  He  was  merely  asking  a  i^reliminai  y 
question.  He  ma}^  answer. 

Mr.  Urban:     She  left  around  the  21st,  yes. 

Q.  (By  Mr.  Stevens)  :  I  asked  you,  Mr.  Urban, 
if  you  remember  what  3"ou  told  the  coroner's  inquest 
that  she  went  out  on  the  date,  you  remember  that 
date? 

Mr.  Taylor :  Just  a  moment,  your  Honor.  \\q  are 
going  to  object  to  the  question  as  calling  for  some- 
thing that  is  not  in  evidence  in  this  case,  improper 
cross  examination  because  it  wasn't  gone  into,  your 
Honor,  upon  direct  examination. 

The  Court:     Overruled. 

Mr.  Urban:     I  don't  rememjjer  the  instance. 

Q.  (By  Mr.  Stevens)  :  But  you  do  remember 
testifying  down  there?  A.     Yes. 

Q.  Did  you  mention  during  your  testimony  at  the 
coroner's  inquest  whether  or  not  Miss  Cathey  had 
ever  told  you  who  beat  her  up  ? 

A.     Well,  she  never  did  tell  me.  [476] 

Q.  Did  you  tell  them  that  a  trick  had  beaten  her 
up? 

A.  I  told  them  I  didn't  know,  that  I  presumed 
from  the  way  she  talked  to  me. 

Q.  Now,  Mr.  Urban,  did  you  see  Officer  DeWalt 
of  the  City  Police  the  night  that  the  ambulance 
came  after  Mrs.  Cathey?  A.     Yes. 
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Q.     And  did  yon  talk  to  him  then? 

A.  No,  they  was  pntting  her  in  the  ambulance. 
He  asked  me  what  happened  and  I  told  him  we  had 
the  doctor. 

Q.  You  didn't  tell  him  anything  concerning  any- 
thing, what  had  happened  to  her? 

A.  I  just  told  him  she  had  had  a  tight  with  some 
woman.  That's  all  I  told  him. 

Q.     Two  or  three  days  before? 

A.     No,  sir,  I  never  told  him  no  date  at  all. 

Q.  So  Mr.  DeWalt  is  not  telling  exactly  the 
things  that  happened  ? 

A.  I  am  not  saying  he  is  telling  anything.  I 
just  didn't  tell  him  what  date. 

Q.  Did  you,  you  remember  seeing  the  nurses  in 
the  hospital  that  testified  here?  A.     Yes. 

Q.  And  did  you  tell  them  what  they  said,  that 
the  bruises  behind  the  ears  came  from  hitting  a  bai 
stool  ?  A.     I  never  said  that.  [477] 

Q.  And  did  you  talk  to  Mr.  Goodfellow  befoi'G 
the  death  of  Mrs.  Cathey  in  the  hospital  ? 

A.     Just  a  few  minutes  before  she  died. 

Q.     Did  you  tell  him  that  this  was  just  a  hair 
pulling  contest  between  a  couple  of  women? 

A.  I  told  him  she  told  me  she  had  a  fight  with 
some  woman.  T  thought  she  would  bo  all  right.  He 
said,  do  you  think  she  would  sign  a  statement 
against  anybody.  T  told  her  no. 

Q.  Dut  you  didn't  mention  a  hair-pulling  contest 
at  all? 

A.     1  midit  have  r-allod  it  that.  T  won't  sav. 
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Q.     You  don't  know  whether  you  did  or  not? 

A.  I  IvTiow  I  told  him  these  women  had  a  liglit 
from  what  she  told  me,  I  didn't 

Q.     Did  you  mention  a  woman  named  Peggy  f 

A.     No. 

Q.     You  didn  't  mention  anyone  by  specific  name  ? 

A.     No. 

Q.     Did  you  give  them  a  description  *? 

A.  He  asked  me  if  I  know  anyljod}^  she  had  had 
arguments  with. 

Q.     What  did  you  tell  them  then? 

A.     Well,   I  told  him  I  wasn't  sure. 

Q.  But  you  didn't  give  him  a  description  of  a 
woman  purportedly  named  Peggy?  [478] 

A.  No,  because  I  wasn't  acquainted  with  any- 
body by  that  name. 

Q.  Did  you  tell  him  you  would  know  the  woman 
that  beat  up  Miss  Cathey  when  you  saw  her  ? 

A.  I  never  said  the  woman  that  beat  up  Miss 
Cathey.  I  said  a  woman  she  had  had  a  fight  with 
one  time. 

Q.  My  question  is,  did  you  tell  him  that  night 
that  you  would  know  the  woman  who  did  beat  up 
Mrs.  Cathey  when  you  saw  her?  A.     No. 

Q.  And  did  you  go  over  to  the  city  police  station 
later  on?  A.     Yes. 

Q.  Saw  Mr.  Goodfellow  and  Mr.  VVirth  over 
there  then?  A.     Yes,  sir. 

Q.  Is  it  true  that  they  lo(jked  at  your  hands  over 
there  ?  A.     Yes. 

Q.     Did  you  have  a  big  ring  on  your  finger  then? 
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A.     I  always  wore  a  ring. 

Q.     AVhere  is  it  now?  A.     It  is  in  hock. 

Q.     AYhose  got  if? 

A.  It  is  put  away  down  town.  I  borrowed  money 
on  it. 

Q.     What  place  is  that? 

A.  Well,  I  can  produce  it.  I  don't  wish  to  say  in 
Court  but  I  can  give  you  the  note  and  you  can  [479] 
get  it. 

Q.  Did  3^ou  ever  talk  to  anyone  concerning  that 
ring  as  concerns  the  bruises  on  Mrs.  Cathey? 

A.     No,  sir. 

Q.  You  didn't  inquire  as  to  whether  or  not  a  per- 
son that  you  know  would  know  whether  or  not  that 
ring  would  make  an  impression  on  a  w^oman  when 
you  used  it  ?  A.    No,  sir. 

Q.  Now,  where  were  you  living  just  before  the 
21st  of  February?  A.     Alibi  Club. 

Q.     In  the  Alibi  Club  or  the  little  room  behind? 

A.  Well,  I  stayed  both  places.  Whenever  I  felt 
like  sleeping. 

Q.  Wasn't  it  a  fact  that  Tom,  your  bartender, 
lived  in  that  place  behind  the  surplus  store  ? 

A.     Not  in  the  winter  time. 

Q.  Did  you  ever  stay  back  there  in  the  winter 
time  ? 

A.  Once  in  awhile  last  whiter  I  slept  back  there 
a  few  times. 

Q.     Wliere  did  you  keep  your  clothes? 

A.     In  the  Alibi  Club. 

Q.     Aiul  where  did  Miss  Cathey  keep  her  clothes? 
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A.     In  the  Alibi  Club. 

Q.     In  that  bedroom,  were  they  not? 

A.     Yes,  sir.  [480] 

Q.     Did  you  see  Mr.  Haretos  here  the  other  day  ? 

A.     Yes,  sir. 

Q.     Have  you  ever  seen  him  before? 

A.     I  wouldn't  know^  him. 

Q.  Did  you  see  him  that  night  at  the  Players 
Club? 

A.     I  never  paid  any  attention  to  him  there. 

Q.     Did  you  see  him  follow  you  out  to  the  cab? 

A.     Nobody  followed  me  out  to  the  cab. 

Q.  Did  you  beat  Mrs.  Cathey  as  you  drove  away 
in  that  cab?  A.     No. 

Q.  Did  you  hear  Mr.  Haretos  say  he  saw  some- 
one beating-  the  woman  in  the  back  seat? 

A.     I  heard  him  say  that. 

Q.     That  was  not  true? 

A.  I  was  holding  on  to  her  arm,  trying  to  keep 
her  from  getting  out  of  the  cab.  She  wanted  to  go 
some  place  else. 

Q.  Miss  Cathey  didn't  stumble  and  fall  in  the 
Club?  A.     No. 

Q.     She  got  in  the  cab  all  right  by  herself? 

A.     I  opened  the  door  and  she  was  getting  in. 

Q.  Did  the  cab  driver  that  was  driving  the  cab 
you  got  in  help  pull  her  across  the  seat? 

A.  I  don't  know  if  he  did  or  not.  I  pushed  her 
over  and  got  in.  [481] 

Q.     What  did  she  do  then? 
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A.     She  wanted  out.  She  said,  I  want  out. 

Q.     Did  she  try  to  get  out  the  other  side? 

A.     Yes. 

Q.     What  did  you  do? 

A.     Got  ahold  the  other  arm. 

Q.     Did  you  hit  her  at  all?  A.     No. 

Q.     How  did  she  get  the  bloody  nose? 

A.  She  either  bumped  me  or  bumped  into  the 
door,  I  don't  know. 

Q.     Did  you  see  what  happened? 

A.  Well,  I  don't  know  how  she  bumped  her  nose 
or  how  might  have,  I  don't  know  about  that. 

Q.  Was  she  conscious  when  you  got  to  the  Alibi 
Club?  A.     Yes. 

Q.  What  kind  of  cab  did  you  drive  down  to  the 
Alibi  Club  in?  A.     I  rode  down  in  a  pick-up. 

Q.  No,  I  mean,  to  the  Alibi  Club  from  the 
Players  Clul)  on  the  night  of  the,  either  the  21st  or 
the  22nd,  whichever  it  is  ?  A.     Radio  Cab. 

Q.  It  was  a  cab  the  same  type  that  Mr.  Jennings 
drives?  A.     I  guess  so.  [482] 

Q.  And  when  you  got  there  you  did  go  up  and 
open  up  the  door?  A.     Yes. 

Q.     Then  you  came  back  to  get  Mrs.  Cathey? 

A.     Yeah,  she  was  still  sitting  in  the  cab. 

Q.  She  had  wanted  to  get  out  of  the  cab  all  the 
time  up  before  that? 

A.  Well,  she  was  home,  she  knew  she  was  going 
to  go  home. 

Q.  So  she  was  home,  she  was  going  to  go  in,  is 
that  right? 
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A.  I  come  back  and  got  her  by  the  arm  and  she 
went  on  in. 

Q.  She  didn't  try  to  get  out  the  other  side  any 
more  ? 

A.     No,  she  didn't  say  anything  at  all. 

Q.  Did  you  have  any  further  type  of  a  fight  with 
Miss  Cathey  before  Christmas,  other  than  just 
hitting  her? 

Mr.  Taylor :  Just  a  moment,  your  Honor.  We  are 
going  to  object  to  the  form  of  the  question.  No  evi- 
dence that  there  was  any  fight  with  her. 

The  Court :  Maybe  fight  is  the  wrong  word.  I  will 
sustain  the  objection. 

Q.  (By  Mr.  Stevens) :  You  stated  that  you  hit 
Mrs.  Cathey  on  Christmas  Eve,  is  that  right? 

A.     Never  hit  her.  [483] 

Q.     What  did  you  do  %  A.     Slapped  her. 

Q.     Which  side  of  your  hand,  the  forehand? 

A.  Front  of  my  hand.  I  was  standing  on  the  bar, 
never  hit  her  very  hard.  No  bruises  next  day  for 
Christmas  dinner. 

Q.     There  were  no  marks  on  her  at  all? 

A.     No,  we  went  to  a  party  for  dinner. 

Q.     Did  you,  had  you  hit  her  before  that  night? 

A.  We  had  had  different  little  family  arguments 
like  other  people,  have,  nothing  that  amounted  to 
anything. 

Mr.  Taylor:  Will  you  keep  your  voice  up,  Mr. 
Urban? 

Q.  (By  Mr.  Stevens)  :  I  asked  you  specifically, 
had  vou  hit  her  before  that  niG:ht? 
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A.     I  never  did  hit  her. 

Q.  Did  you  ever  hit  her  so  the  mark  of  your 
ring  would  leaA^e  a  mark  on  her  body? 

A.     No,  sir. 

Q.  During  the  time  after  you  went  back  into 
the  chib  on  the  morning  of  the  22nd  of  January, 
did  you  hit  Mrs.  Cathey  in  the  club  ?  A.     No. 

Q.  Did  you  tell  anyone  since  then  that  you  had  to 
cuff  her  around  a  little  bit  to  straighten  her  up? 

A.  No,  I  used  to  scold  her  once  in  awhile  after 
we  had  [484]  closed  up  for  drinking  and  not  taking 
care  of  business  good  enough. 

Q.     Specifically  have  you  told 

Mr.  Taylor:  Just  a  moment,  would  you  repeat 
that,  please.  What  was  that  answer?  Will  you  read 
the  answer,  please? 

(Thereupon,  the  reporter  read  the  last  an- 
swer. ) 

Q.  (By  Mr.  Stevens) :  My  question  is,  did  you 
tell  anyone  that  after  you  went  into  the  club  you 
had  to  cuff  her  around  because  she  was  so  drunk 
you  had  to  straighten  her  up?  A.     No. 

Q.  You  heard  the  testimony  of  Mrs.  McGraw  on 
the  stand,  did  you  not?  A.     Yes. 

Q.  Was  she  present  in  the  Alibi  Club  on  Friday 
night  of  the,  let's  see,  it  would  be  the  29th,  T  be- 
lieve, 28th? 

A.     Yes,  they  was  in  for  a  few  minutes. 

Q.     It  would  be  the  28th  of  January? 

A.     They  come  in  and  paid  me  some  money  they 
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owed  me  for  a  bail  I  went  New  Year's  Day  when 

they  were  arrested  for  drunk  driving. 

Q.  Did  you  hear  her  testify  concerning  the 
groaning  from  the  room'? 

A.  Yes.  I  don't  know  why  she  call  it  [485] 
groaning. 

Q.     There  was  no  groaning  going  on? 

A.  Only  thing  she  done  she  was  calling  for  a 
glass  of  juice.  She  would  pound  on  the  wall  like 
that.  That  is  the  easiest  wa}^  to  get  ahold  of  me. 
The  bar  was  right  along  side  the  wall. 

Q.     Were  they  there  on  Saturday  night? 

A.  I  don't  remember  if  they  stopped  in  Satur- 
day in  night  or  not. 

Q.  Did  you  hear  am^  groaning  on  Saturday 
night  % 

A.  Nothing  unusual  outside  of  wanting  some- 
thing. 

Mr.  Taylor:  Just  a  moment.  I  think  he  should 
specify  which  Saturday  night,  your  Honor.  A  lot 
of  Saturdays  in  the  year. 

^he  Court :  If  the  witness  doesn  't  know,  but  the 
witness  answered  the  question. 

Q.  (By  Mr.  Stevens)  :  Is  there  any  doubt  in 
your  mind  which  Saturday  night  I  am  referring  to, 
Mr.  Urban? 

Mr.  Taylor:  Don't  answer  it,  Mr.  Urban.  We 
are  going  to  object  to  the  question,  improper.  Fix  a 
time  as  to  what  he  is  inquiring  about. 

The  Court:  But  Mr.  Taylor,  the  witness  must 
have  known  the  Saturday  night  or  he  wouldn't  have 
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answered   the   question.   If  he   doesn't   know — you 

may  proceed. 

Q.  (By  Mr.  Stevens) :  Do  you  know  a  Mrs. 
Frank  Legerat?  [486] 

A.  Not  by  that  name.  1  might  know  her,  too.  I 
don't  know  her  by  that  name. 

Q.  A  woman  that  lives  dowm  near  Tinker's  Cafe, 
who  is  pregnant  at  the  present  time? 

A.     Yeah.  What  is  her  first  name? 

Q.     Do  you  know  her  first  name  ? 

Mr.  Taylor:  Just  a  moment.  I  am  going  to  ob- 
ject to  the  question  for  the  reason  that  it  is  no  ques- 
tion, your  Honor.  If  pregnancy  is  the  criterion  as 
to  the  name,  I  think  it  should  be  pinpointed  down. 

The  Court:  I  think  the  examiner  asked  if  he 
knew  a  certain  woman  and  gave  the  husband's  name 
and  now  he  is  asking  if  he  knows  her  first  name. 
The  witness  may  answer  if  he  knows. 

Mr.  Urban :  Eileen.  I  didn't  know  her  last  name, 
but  I  know  who  you  mean. 

Q.  (By  Mr.  Stevens) :  Was  she  a  friend  of 
PatV? 

A.  Well,  I  don't  believe  no  more  than  hers  or 
mine.  She  always  come  around  the  place  once  in 
awhile. 

Q.  She  did  spend  some  time  around  the  Alibi 
( "bib  ill  December  and  January,  did  she  not? 

A.  Well,  they  used  to  come  in  bef(n'e  they 
went  111)  iiortli  to  go  to  work.  Frank  and  Eileen  is 
all  I  cyQv  did  know,  the  name. 

Q.     Were  you  present  during  the  latter  part  of 
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December  at  [487]  the  Alibi  Club  when  Mrs.  Le- 
gerat  and  Mrs.  Cathey  had  a  conversation  concern- 
ing Mrs.  Cathey 's  hair? 

Mr.  Taylor :  Just  a  moment,  your  Honor,  we  are 
going  to  object  to  any  questions  about  conversations 
until  the  time  is  fixed  or  a  specific  day. 

The  Court:  Well,  within  reason  the  examiner 
should  be  specific,  but  let's  hear  the  question  and 
the  witness  can  determine  whether  he  can  answer  it 
or  not. 

(Thereupon,  the  reporter  read  the  question.) 

Mr.  Urban :     What  was  that  about  hair  ? 

The  Court :  Will  you  specify  the  year,  Mr.  Stev- 
ens? 

Mr.  Stevens :     1 954,  I  'm  sorry. 

Mr.  Taylor:  Just  a  moment,  we  are  going  to  ob- 
ject on  the  ground  that  any  conversation  about  Mrs. 
Cathey  would  be  inadmissible.  It  is  so  remote  it 
would  have  no  bearing  on  the  case. 

The  Court :  He  was  asked  if  he  was  present.  He 
may  answer. 

Mr.  Urban:     I  don't  know. 

Q.  (By  Mr.  Stevens)  :  Do  you  recall  that  Mrs. 
Cathey  had  lost  a  large  ball  of  her  hair,  a  large 
portion  of  her  hair  the  month  of  December,  1954? 

A.  Well,  I  knew  her  in  August  and  she  had  been 
combing  that  hair  out  of  her  head  and  putting  it  in 
a  ball.  She  had  a  [488]  ball  of  it.  Every  time  she 
combed  her  hair  she  would  put  the  hair  all  in  it. 

Q.  But  did  you  know  of  any  particular  portion 
of  her  head  where  the  hair  was  pulled  out? 
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A.     None  that  I  know  of. 

Q.     You  never  saw  that? 

A.  She  might  have  had  her  hair  pulled  for  all  I 
I^iow.  I  never  paid  an}-  attention  to  it. 

Q.     Did  you  pull  it  out?  A.     No,  sir. 

Q.  You  saw  this  red  parka,  that  is  here  in  evi- 
dence, did  you? 

A.     I  ua^'e  a  check  for  it.  I  bouarht  it. 


Q 

A 
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Is  that  Pat  Cathey's  parka,  w^as  it? 
Looks  like  it. 

Did  you  send  it  to  the  cleaners? 
Yes,  sir. 

Was  there  blood  on  it  when  you  sent  it  to 
the  cleaners? 

A.     Some  on  the  front,  if  I  know^  it  was  blood. 
Q.     Was  she  wearing  it  the  night  that  3'ou  saw  her 
get  a  nosebleed?  A.     Yes. 

Q.  Do  you  doubt  that  there  was  blood  on  the 
front  of  her  coat? 

A.     There  was  blood  on  it.  [489] 
Mr.  Taylor:     Just  a  moment;  just  a  moment.  We 
are  going  to  object.  He  has  already  testified  there 
was  blood  on  the  front  of  the  coat.  Just  repetitious. 
The  Court :     He  may  answer. 
Mr.  Taylor:     Just  taking  up  valuable  time  of  the 
Court  and  attorneys. 

2\Ir.  Stevens:  I'm  sorry,  your  Honor.  The  direct 
cxanii nation  took  some  three  hours.  I  have  been  just 
twenty  minutes  noAV. 

The  Court:     The  length  of  time  hasn't  anything 
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to  do  with  it.  We  don't  laiow  just  liow  long  it  is 

going-  to  go.  You  may  continue. 

Q.     (By  Mr.  Stevens)  :     What  did  you  first  do 
when  you  went  into  the  Players  Club? 

A.     I  bought  a  drink. 

Q.     On  the  night  or  the  morning  of  the  22nd  ? 

A.     I  bought  a  drink. 

Q.     How  many  people  were  in  there? 

A.     Not  very  many.  The  drinks,  it  only  cost  eight 
dollars  a  round  so  you  can  figure  that  out. 

Q.     Did  you  buy  one  round  or  two  rounds? 

A.     I  bought  two  rounds. 

Q.     And  when  you   got  there  was  Miss   Catliey 
sober?  A.     Well,  she  had  been  drinking. 

Q.     Pardon?  [490] 

A.     She  had  been  drinking. 

Q.     Well,  you  knew  her  quite  well,  didn't  you? 

A.     Yes. 

Q.     You  had  been  around  her  when  she  was  drunk 
before,  hadn't  you?  A.     Yes. 

Q.     AVell,  was  she  drimk  that  night? 

A.     About  half. 

Q.     Was  she  half-drunk  when  you  went  in   or 
when  you  came  out? 

A.     Well,  she  took  two  more  drinks.  I  can't  say 
just  how  drunk  she  was  right  at  the  time. 

Q.     Did  she  stagger  at  all  when  she  came  out  ? 

A.     Well,  we  had  ahold  of  her  arm  or  she  had 
ahold  of  mine  when  she  left. 

Q.     Did  she  need  help? 

A.     There  was  no  argument  there. 
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Q.     Pardon  me  ? 

A.  There  was  no  argument  when  we  left.  We  just 
left  together.  She  was  holding  on  to  me  or  T  was 
holding  on  to  her. 

Q.     Was  she  so  intoxicated  she  needed  help? 

A.     I  don't  think  so. 

Q.  You  said  she  had  been  working  until  about 
midnight  of  that  evening?  A.     Yes.  [-1:91] 

Q.  And  you  left  the  Players  Club  sometime 
around  four,  did  you? 

A.  I  can't  say  the  exact  time,  but  after,  around 
four. 

Q.     Did  she  try  to  go  back  into  the  Players  Club? 

A.     No. 

Q.  As  you  were  driving  toward  the  Alibi  Club 
that  night,  did  the  taxi  driver  make  a  stop  at  Cush- 
man  Street?  A.     I  can't  say. 

Q.  And  when  you  got  down  to  the  Alibi  Club  you 
went  in  there  again,  you  went  back  into  the  club, 
did  you,  the  two  of  you,  after  the  cab  dro^'c  you 
down  there?  A.     Yes. 

Q.     How  did  she  get  in?  A.     What? 

Q.     How  did  she  get  into  the  club? 

A.     I  took  her  in.  We  went  in  together. 

Q.     Did  she  walk?  A.     Sure  she  walked. 

Q.     She  need  any  help? 

A.     I  had  my  arm  aromid  her. 

Q.  You  said  that  it  was  your  opinion  that  she 
wanted  to  go  home  at  that  time,  is  that  right? 

A.     Yeah,  after  we  got  home  she  was  all  right. 
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Q.  But  she  didn't  get  out  of  the  cab  and  walk  up 
to  the  Club  with  you?  [492] 

A.  Well,  I  opened  the  door.  It  was  cold,  pretty 
cold  that  morning. 

Q.     How  cold  was  it  that  morning? 

A.     I  don't  know  but  it  was  cold. 

Q.     Was  it  real  cold? 

A.     I  imagine  it  was  twenty  or  beter. 

Q.  AVould  it  surprise  you  if  it  was  only  one  de- 
gree below? 

A.     I  don't  know,  but  the  door  was  froze  shut. 

Q.     You  are  sure  of  that? 

A.  It  was  always  froze  up.  The  heat  from  the  in- 
side of  the  building  against  the  door  and  freeze  it. 

Q.  Oh,  but  the  only  reason  she  didn't  come  out 
of  the  cab  she  was  just  waiting  for  you  to  open  the 
door,  is  that  it? 

A.  I  guess  so.  She  might  have  been  thinking  it 
over. 

Q.  She  didn't  need  any  help  getting  out  of  the 
cab  ?  A.     I  got  her  by  the  arm. 

Q.     Did  she  need  any  help  getting  out  of  the  cab  ? 

A.  I  don't  think  she  would  have  if  she  had  to 
get  out. 

Q.     Did  you  ask  her  to  get  out  ? 

A.     I  said,  Pat,  come  on,  let's  go  home. 

Q.     Then  what  did  you  do? 

A.     Walked  inside  and  had  a  drink. 

Q.     I  mean  outside,  did  you  get  her  by  the  arm? 

A.     No.  [493] 

Q.     Did  you  pull  her  out  of  the  cab? 
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A.     Just  readied  in  and  pulled  her  out. 

Q.     When  you  got  inside  what  did  j^ou  do  ? 

A.  Well,  we,  I  w^ent  in  behind  the  bar.  We  had 
a  drink,  maybe  two  or  three. 

Q.     How  many  did  you  have  ? 

A.  I  don't  know,  a  couple  or  maybe  three.  Just 
set  the  bottle  there,  we  sat  there  and  talked  awhile. 

Q.     How  long  did  you  sit  there? 

A.  Oh,  I  wouldn't  say,  don't  know.  Maybe  an 
hour.  Maybe  an  hour  and  a  half.  Maybe  thirty  min- 
utes. 

Q.     How  many  drinks  do  you  know  that  she  had  ? 

A.  Oh,  we  had  two  or  three.  Bottle  was  setting 
there.  I  never  kept  track  of  it. 

Q.     And  then  what  happened  ?  A.     When  ? 

Q.     After  you  had  the  drinks  ? 

Mr.  Taylor:     Where? 

Q.  (By  Mr.  Stevens)  :  Where  we  have  just 
been?  We  are  in  the  Alibi  Club  on  the  morning  of 
January  22nd,  1955.  It  is  about,  between  five  and 
seven.  Is  that  close  enough,  Mr.  Urban? 

A.     Yes. 

Q.     What  happened  after  that? 

A.  Said  she  was  going  to  leave,  said  she  wanted 
to  go  back  up  town.  [194] 

Q.     Did  she  get  up  by  herself?  A.     Yes. 

Q.     She  go  back  up  to  the  door  by  herself? 

A.     Yes. 

Q.     How  sober  was  she  then? 

A.     She  could  still  walk. 
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Q.  This  morning  3^ou  said  she  had  four  or  five 
more  drinks,  how  many  more  was  itf 

A.  Well,  she  had  the  bottle  setting  there.  I  can't 
say  how  many  she  took. 

Q.     When  was  the  next  time  you  saw  her? 

A.     Around  two  o'clock  in  the  afternoon. 

Q.  Do  you  luiow  it  was  two  o'clock  in  the  after- 
noon ? 

A.  Well,  I  talked  to  her  there  when  I  looked  at 
the  clock  because  I  always  got  up  around  two-thirty, 
three  o'clock  anyway. 

Q.  This  morning  you  said  you  didn't  look  at 
the  clock,  Mr.  Urban? 

A.  Well,  when  I  called  the  cab  there  I  looked  to 
see  what  time  it  was.  I  know  that. 

Q.     Well,  were  you  calling  a  cab  at  two  o'clock? 

A.  No,  not  then,  but  I  mean  I  know  it  was 
around  two  o'clock  when  I,  when  she  got  home  be- 
cause I  looked.  We  got  the  clock  on  the  wall  there, 
Burgemeister  clock. 

Q.  Now,  you  remember  talking  to  Mr.  Wirth  and 
Mr.  Mayfield  and  Mr.  Goodfellow  down  at  the  Ter- 
ritorial Police  [495]  station  do  you?  A.     Yes. 

Q.  That  was  following  a  conversation  you  had 
with  Mr.  Wirth  and  Mr.  Goodfellow  at  the  Alibi 
Club,  is  that  right? 

Mr.  Taylor:  Just  a  moment.  I  think  we  had 
better  establish  the  date,  your  Honor. 

The  Court:  AVell,  there  has  been  a  lot  of  testi- 
mony about  those  particular  ones.  I,  pe]'ha])s  tliis 
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is  a  different  time.  Counsel,  will  you  establish  the 

date? 

(^.  (By  Mr.  Stevens) :  I  believe  he  testified 
himself.  What  date  was  it,  Mr.  Urban,  that  you 
had  that  conversation  ?  A.     With  who  ? 

Q.  With  those  gentlemen  you  have  just  named, 
Mr.  Wirth  and  Mr.  Goodfellow  first  and  then  Mr. 
Mayfield  and  Mr.  Wirth  and  Mr.  Goodfellow? 

A.     Around  the  4th  of  February. 

Q.  You  remember  having  the  conversations,  do 
you  ?  A.     Yes. 

Q.  What  date  did  you  tell  ^Ir.  Mayfield  that  the, 
that  Pat  Cathey  called  you  down  to  the  Players 
Club? 

A.     What  time  she  called  me? 

Q.     What  date? 

A.  Well,  that  would  be  the  22nd,  early  in  the 
morning. 

Q.  You  didn't  tell  him  it  was  Friday  morning, 
the  21st?  [496] 

A.     Couldn't  have  been. 

Q.  I  didn't  say  whether  it  could  have  been.  I 
asked  you  if  you  did  ?  A.     No,  I  didn  't. 

Q.  You  stated  that  you  called  Mr.  Beasley  in 
the  afternoon  of  the  22nd?  A.     Yes,  sir. 

Q.     What  happened  when  Mr.  Beasley  came  ? 

A.  I  just  called  a  cab,  I  wanted  to  take  her  to 
the  hospital. 

Q.     Well,  what  happened  when  he  came  ? 

A.  1  went  and  opened  the  door.  He  come  in  so 
I  said,  well,  let's  take  Pat  to  the  liospital,  I  walked 
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over,  she  was  sitting  along  side  of  the  bed.  She  said 

she  wasn't  going  to  go  to  the  hospital. 

Q.     Where  was  Mr.  Beasley  then? 

Mr.  Taylor:  Could  we  have  the  recess  now,  Your 
Honor  ? 

The  Coui-t:  Yes,  I  don't  like  to  interrujjt  coun- 
sel, but  it  is  a  little  past  three  o'clock  so  members 
of  the  jury,  once  more  I  admonish  you  not  to  dis- 
cuss the  subject  matter  of  this  trial  with  anyone; 
do  not  permit  anyone  to  discuss  it  with  you ;  do  not 
listen  to  any  conversation  concerning  the  subject  of 
this  trial ;  and  do  not  form  or  express  any  opinion 
until  the  case  is  finally  submitted  to  you.  We  will 
take  a  fifteen  minutes  recess.  [497] 

Mr.  Taylor:  If  the  Court  please,  before  you  ad- 
journ, I  have  a  witness  here  I  would  like  to  call  out 
of  turn.  We  had  him  come  in  from  his  work  on  the 
base,  tied  up  a  truck.  We  would  like  to  call  him 
upon  the  reconvening,  after  the  recess. 

The  Court:  Government  see  any  objection  to 
that.  How  long  will  it  take  with  that  witness,  Mr. 
Taylor  f 

Mr.  Taylor:     Oh,  I  think  a):)out  ten  or  fifteen  min- 
utes. Not  more  than  that. 
.    Mr.  Stevens:     We  have  no  objection. 

The  Court:    Very  well. 

The  Clerk:     Court  is  at  recess  until  3:80. 

(Thereupon,  at  3:05  ]).m.,  the  Court  took  a 
recess  until  3:20  p.m.,  at  which  timc^  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 
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The  Clerk :     Court  is  reconvened. 

The  Court :  Let  the  record  again  show  the  pres- 
ence of  the  defendant  and  his  attorney,  Mr.  Miller. 
Mr.  Stevens'? 

Mr.  Stevens:  Your  Honor,  I  would  like  to 
change  mv  comment  at  the  last  of  the  session  and 
object  to  the  admission  of  this  other  witness  until 
I  pursue  this  line  of  cross-examination.  I  find  that 
the  witness  that  is  to  be  called  at  this  moment  was 
the  precise  witness  I  was  just  asking  Mr.  Urban 
about  and  as  soon  as  that  questioning  is  finished.  I 
will  have  no  objection.  [498] 

The  Court:  Very  well,  we  will  take  it  up  when 
Mr.  Taylor  comes  in  the  room.  Assuming  that  he 
will  be  hero  shortly.  If  the  witness  will  just  wait 
a  moment,  please.  Mr.  Taylor,  the  government  has 
just  voiced  an  objection  to  the  calling  of  this  witness 
at  this  particular  moment  and  we  will  discuss  that  in 
your  presence  now  that  you  are  here.  I  will  let 

Mr.  Taylor:  Yes,  Your  Honor,  this  man  has 
been  waiting  all  afternoon.  He  has  been  driving  a 
truck  for  M.  K.  Company,  holds  the  truck  up.  They 
let  him  come  down  here  and  I  wanted  to  recess  so 
we  can  take  his  testimon}-  and  get  him  back  on  thi; 
job. 

The  Court:  The  Court  understands  very  often 
the  urgency  of  witnesses,  but  the  Court  also  under- 
stands it  is  n(^t  always  well  to  interrupt  the  cross- 
examination  of  an  important  witness. 

Mr.  Taylor:  I  don't  understand.  Your  Honor, 
the  District  Attorney  agreeing  to  it  and  I  bring  the 
man  here. 
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The  Court :  As  I  say,  I  think  Mr.  Stevens  lias  a 
statement  to  make  in  your  presence. 

Mr.  Stevens:  I  was  just  cross-examining  Mr. 
Urban  concerning  Mr.  Beasley  and  statements  made 
before  concerning  Mr.  Beasley.  Mr.  Taylor  now 
wants  to  bring  him  in.  He  has  been  out  there  all 
afternoon.  To  impose  him  now,  I  believe  is  wrong. 
I  'm  sorry,  but  I  have  to  change  my  mind.  [499] 

The  Court:  You  have  asked  as  I  understand  it, 
to  continue  the  cross-examination  of  the  defendant  ? 

Mr.  Stevens :     Just  concerning  this  witness. 

Mr.  Taylor:  I  have  no  objection  to  that.  Would 
you  wait  outside,  Mr.  Beasley,  for  a  few  minutes  ? 

The  Court :     Yes,  and  we  will  proceed. 

LEON  D.  URBAN 

the  witness  on  the  stand  at  the  time  the  recess  was 
taken  resumed  the  stand  for  further  cross-exami- 
nation. 

By  Mr.  Stevens : 

Q.  I  just  asked  you  whether  Mr.  Beasley  came 
into  the  club"?  A.    Yes. 

Q.     How  far  into  the  club  did  he  come? 

A.     Came  back  to  the  bed. 

Q.     Did  he  go  into  where  Mrs.  Cathey  was? 

A.  Well,  he  come  to  the  door.  The  bedstead  sets 
close  to  the  door. 

Q.     And  what  did  you  do  then? 

A.  I  got  her  by  the  arm.  I  said  come  on,  Pat, 
you  have  got  to  go  to  the  hospital. 

Q.     Did  Mr.  Beasley  assist  you? 
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A.     He  was  right  there. 

Q.     Did  he  assist  you*? 

A.  Well,  I  don't  know  if  he  got  her  by  the  arm 
or  not.  [500]  I  think  she  said,  I'm  not  going  to  see 
no  doctor.  I'm  not  going  to  no  hospital.  I  will  take 
care  of  all  my  own  beefs. 

Q.     About  what  time  was  that"? 

A.     Oh,  after  four  o'clock,  around  four  o'clock. 

Q.     Did  he  help  you  get  her  on  her  feet? 

A.  I,  I'm  not  certain.  I  know  I  had  her  by  the 
arm,  if  he  did  or  not. 

Q.  Do  you  remember  discussing  this  matter  be- 
fore the  coroner's  jury? 

A.     Well,  I  remember  I  told  it. 

Q.  Did  you  tell  them  that  he  helped  you  get  her 
on  her  feet? 

A.     I  am  not  sure  that  he  helped  me. 

Q.     Do  you  know  now  Avhether  he  did? 

A.     I  am  not  sure. 

Q.  You  just  talked  to  him  out  in  the  hall,  didn't 
you? 

A.    I  never  asked  him  nothing  about  that. 

Mr.  Taylor:  Just  a  moment,  Your  Honor,  I  am 
going  to  object  to  improper  cross-examination,  these 
slurs  that  he  throws,  talked  to  Mr.  Beasley  out  in 
the  hall. 

Mr.  Urban :  T  could  have  talked  to  Mr.  Beasley 
every  day  for  three  months. 

The  Court :  Counsel  can  ask  him  if  he  talked  to 
him  about  this  case. 
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Ml.  Ur]ian:  Nothing  was  said  about  the  case 
out  there.  [501] 

Q.  (By  Mr.  Stevens)  :  Did  she  fight  with  you 
when  you  tried  to  get  her  to  go  to  the  hospital  then  ? 

A.     No,  she  just  said  she  wasn't  going  to  go. 

Q.     She  didn't  tight <? 

A.  She  just  said  she  wasn't  going.  No  fight,  no 
argument,  no  nothing.  She  just  said  fiat  she  wasn't 
going. 

Q.     Did  she  fight  with  Mr.  Beasley? 

A.     No,  she  just  said  she  wasn't  going. 

Mr.  Taylor:  Just  a  moment.  Your  Honor.  I  am 
going  to  object  to  this  examination.  There  is  no  tes- 
timony in  the  regard  at  all  that  she  was  fighting 
about  going  to  the  hospital.  Mr.  Stevens  is  attempt- 
ing to  get  in  the  minds  of  the  jury  that  there  was  a 
fight  about  going  to  the  hospital  or  not  going. 

The  Court:  I  don't  know  that  that  is  what  he  is 
attempting,  but  he  may  proceed  and  ask  questions. 

Mr.  Taylor:     I  don't  either. 

The  Court:  The  Court  will  listen  to  objections 
interposed  and  rule  on  them. 

Q.  (By  Mr.  Stevens)  :  Did  you  tell  the  coro- 
ner's inquest  that  she  fought  you  and  Mr.  Beasley 
and  would  not  go  to  the  hospital  when  he  came  ? 

A.  She  didn't  fight.  She  said  flatly  she  wasn't 
going  to  go.  [502] 

Q.  Do  you  recall  now  whether  you  told  the  coro- 
ner's jury  that?  A.     I  never  said  she  fought. 

Mr.  Taylor:  Just  a  moment.  Don't  answer  that. 
Your  Honor,  I  believe  the  minutes  of  the  coroner's 


476  Leon  D.  Urban  vs. 

(Testimony  of  Leon  D.  Urban.) 

jury  would  be  tbe  best  evidence,  should  show  tbem 
to  Mr.  UrbaTi  and  ask  him  if  he  made  such  a  state- 
ment. 

The  Court :  I  believe  that  would  be  a  proper  way 
to  interrogate  the  witness  concerning  previous  tes- 
timony. 

Mr.  Stevens :  Well,  Your  Honor,  I  would  be  very 
pleased  to  bring  it  in.  It  is  on  a  tape.  If  Your 
Honor  would  like  to  allow  us  to  play  the  tape? 

The  Court:     You  mean  there  is  no  record? 

Mr.  Stevens:  There  is  a  record  for  my  purpose 
but  the  official  record  at  the  coroner's  inquest  was 
taken  on  a  tape. 

The  Court:     You  may  proceed,   Mr.   Stevens. 

Q.  (By  Mr.  Stevens) :  How^  long  have  you 
known  Mr.  Beasley? 

A.     I  just  knew  him  since  he  was  driving  cab. 

Q.     Did  he  know  Pat  Cathey? 

A.  He  met  her  out  at  the  place  when  she  tended 
bar,  I  believe. 

Q.     Do  you  know  if  she  knew  him  well  ? 

A.  Just  over  the  bar  is  all,  or  in  a  cab  when  I 
was  [503]  riding  with  her. 

The  Clerk:     Government's  Identification  No.  20. 

(Transcript  of  testimony  at  inquest  of  de- 
ceased was  marked  Government's  Identifica- 
tion No.  20.) 

Mr.  Stevens:  Your  Honoi*,  this  is  a,  the  tran- 
script that  T  have  had  made  from  the  tape.  This  is 
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Government's  Identification  20,  Mr.  Urban 's  testi- 
mony at  the  coroner's  inquest. 

Q.  (By  Mr.  Stevens)  :  Mr.  Urban,  this  is  Gov- 
ernment's Identification  20,  would  you  read  that? 

Mr.  Taylor:  Just  a  moment,  Your  Honor.  We 
are  going  to  object  until  the  proper  foundation  is 
laid.  Don't  answer  the  question,  Mr.  Urban.  No 
showing  that  this  is  the  official  record,  not  signed 
by  anybody.  We  don't  know  whether  it  is  the  testi- 
mony of  the  witness  or  not.  I  think  it  would  be 
improper,  too. 

The  Court:  You  have  Mr.  Stevens'  statement  is 
all  for  the  introduction.  I  don't  know. 

Mr.  Stevens:  Well,  this  is  from  Mr.  Taylor's 
own  request.  He  says  the  minutes  would  be  the  best 
evidence.  I  am  just  supplying  his  request. 

Mr.  Taylor:  The  official  record.  This  don't  show 
to  be  the  official  record. 

Mr.  Stevens:  There  is  no  official  record  of 
the  [504]  coroner's  inquest.  If  there  is  no  official  rec- 
ord, I  can  lay 

The  Court:  You  can  ask  him  if  he  asked  a  cer- 
tain question  if  he  made  a  certain  answer. 

Mr.  Stevens:  That  is  correct.  Thank  you,  Mr. 
Urban. 

Mr.  Taylor :     There  is  no  official  record. 

Mr.  Stevens:  Then  if  there  is  no  official  record 
I  can  ask  him  the  question. 

Q.  (By  Mr.  Stevens)  :  Now,  Mr.  Urban,  at  the 
coroner's  inquest  did  you  testify  concerning  Mr. 
Beasley?  A.     I  said  he  was  there. 
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Q.  Did  you  state  that  we  tried  to  get  her  to  go 
to  the  hospital? 

A.  We]],  I  ca]led  him  and  I  told  him  to  go  ahead 
and  call  the  doctor.  He  talked  to  her.  I  don't  know 
just  how,  what  was  said,  exact  words  right  now. 

Q.  At  the  coroner's  inquest  were  you  not  specifi- 
cally asked  who  we  meant  when  you  said,  we  tried 
to  get  her  to  go  to  the  hospital  ? 

A.  That  is  the  only  one  I  talked  to  was  the  cab 
driver. 

Q.     Were  jow  asked  that?  A.     Yes. 

Q.  And  do  you  recall  at  this  time  what  3^ou  said 
in  answer  to  that  ?  [505] 

A.  Well,  I  know  that  we  asked  her  to  go.  I  said, 
well,  maybe  you  can  talk  her  into  the  notion  of  go- 
ing, Beas]e3^ 

Q.  Did  you  state  that,  I  wanted  her  to  go  to  the 
hospital,  have  her  lips  sewed  up,  and  she  wouldn't 
go.  and  sh(*  fought  Avith  us  something  terrible  ? 

A.  She  didn't  fight.  She  swore  and  said  she 
wasn't  going  to  go.  Call  it  fighting,  whatever  you 
want  to. 

Q.  You  didn't  state  that,  that  she  fought  with 
the  two  of  you  ? 

A.  We]],  hitting,  there  was  no  hitting  or  any- 
thing, just  word  of  mouth  that  she  wouldn't  go. 

Q.  How  did  you  know,  Mr.  Beasley  was  there 
w]i('n  ]ie  came  to  the  club? 

A.  AVe]],  tlie  car  honked  and  T  went  and  looked 
out  t]ie  door. 

Q.     Did  you  te]]  him  anything  at  that  time? 
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A.    No. 

Q.     Did  he  come  in?  A.     Yeah. 

Q.     Did  yon  tell  him  what  you  wanted  to  do? 

A.  I  just  told  him,  I  said,  let's  get  Pat,  load  her 
in  the  cab. 

Mr.  Taylor:  Just  a  moment,  Mr.  Urban,  don't 
answer  any  more  questions,  please,  until  we  have  a 
chance  to  make  an  objection.  Your  Honor,  I  think 
that  the  proper  method,  [506]  Mr.  Stevens  knows  it, 
too,  is  to  ask  him  if  he  made  such  and  such  an  an- 
swer to  such  and  such  a  question.  And  we  are  going 
to  advise  him  not  to  answer  until  they  are  pro- 
pounded in  that  manner. 

Mr.  Stevens:  That  is  what  about  five  minutes 
ago.  Your  Honor,  when  we  were  on  that  point. 

Mr.  Taylor :     We  are  still  on  it. 

The  Court:  Sustained.  You  may  proceed  in  that 
manner,  Mr.  Stevens. 

Mr.  Stevens:  But  T  am  not  questioning  him 
about  any  specific  statement  he  made  at  this  time.  I 
just  asked  him  wdiat  he  told  the  driver  at  that  time. 
Your  Honor. 

The  Court:  Let's  have  the  question  read,  please, 
Mr.  Templeton. 

(Thereupon,  the  reporter  read  the  last  ques- 
tion and  answer.) 

The  Court:  And  that  is  when  Mr.  Taylor  inter- 
])osed  the  objection?  Objection  overruled. 

Q.  (By  Mr.  Stevens)  :  Would  you  tell  us  now, 
did  Mr.  Beasley  touch  Pat  Cathey  that  eveuiiiL;- ? 
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Mr.  Taylor:  Just  a  moment,  Your  Honor,  I  am 
going  to  object  miless  he  states  whether  or  not 
that  question  is  taken  from  the  transcript  or  if  he  is 
reading  the  transcript  of  the  coroner's  jur}^  and 
then  asking  him  the  question.  [507] 

The  Court:  He  may  ask  the  question  and  the 
witness  may  answer  it. 

Mr.  Urban :     I  don't  know  for  sure. 

Q.  (By  Mr.  Stevens)  :  Was  he  inside  the  bed- 
room ?  A.     He  was  to  the  door. 

Q.     Was  he  up  to  the  bed? 

A.     He  was  up  to  the  door. 

Q.     Did  he  ever  get  inside  the  door? 

A.  Well,  the  bed  is  about  twenty-four  inches  of 
the  door  anyAvay. 

Q.    Just  two  feet  back  from  the  door? 

A.     Just  about  two  feet,  two  and  a  half  feet. 

Q.     Did  he  go  in  the  bedroom  at  all? 

A.     I  don't  believe  so. 

Q.     Was  Pat  on  her  feet  while  he  was  there? 

A.  Yes,  she  was  u])  on  her  feet.  She  was  sitting 
on  the  side  of  the  bed  when  he  came. 

Q.     Did  you  help  her  get  up  ? 

A.  I  had  her  by  the  arm.  That  is  when  she  said 
she  wouldn't  go. 

Q.     Did  he  try  to  help  her  get  up? 

A.  I  don't  know  if  he  had  ahold  of  her.  I  don't 
believe  he  did.  I  vron't  say  for  sure. 

Mr.  Sievcns:  We  will  withdraw  our  objection 
to  j.lv.  [508]  Beasley  at  this  time,  Your  Honor. 


United  States  of  America  48 1 

(Testimony  of  Leon  D.  Urban.) 

The  Court :  Now,  Mr.  Taylor,  do  you  want  Mr. 
Uiban  to  step  down? 

Mr.   Taylor:     Yes. 

The  Court :  You  step  down,  please,  and  will  you 
call  Mr.  Beasley.  It  is  understood  that  Mr.  Urban 
will  resume  the  stand. 

Mr.  Taylor:     Yes,  sir. 

THEODORE  BEASLEY 

a  witness  called  in  behalf  of  the  defendant,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Taylor: 

Q.     You  state  your  name,  please? 

A.     Ted  Beasley,  Theodore  Beasley. 

Q.     Where  do  you  reside,  Mr.  Beasley? 

A.    646  Fourth. 

Q.     And  what  is  your  occupation? 

A.     Shovel  and  dragline  operator. 

Q.  And  who  are  you  working  for  at  the  present 
time? 

A.     Driving  ti-uck  for  P.  K.  out  here  now. 

Q.  Are  3^ou  acquainted  with  Leon  L'rban,  the 
defendant  in  the  case  on  trial  now? 

A.     Yes,  sir. 

Q.     How  long  have  you  known  him  ?  [509] 

A.     About  a  year. 

Q.     And  where  has  that  acquaintance  been? 

A.  Hauling  him  back  and  forth  when  I  drove 
cab  here  this  winter  for  the  Veterans  Cab. 
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Q.     Did  you  know  Pat  Cathey  in  hor  lifetime  ? 

A.     Yes,  sir. 

Q.  Now,  calling  your  attention  to  the  22nd  day 
of  January,  1955,  did  you  have  any  occasion  to  go 
to  the  Club  operated  by  Mr.  Urban  and  Miss 
Cathey? 

A.     T  received  a  call,  I  believe  it  was  4:06. 

Q.     Four  zero  six  in  the  afternoon"? 

A.     Yes,  sir. 

Q.    And  who  was  that  call  from? 

A.     To  go  to  the  Alibi  Club. 

Q.     And  what  did  you  do  in  response  to  that? 

A.  Left  the  cabstand  over  here  and  drove  out 
to  the  Alibi  Club. 

Q.  And  when  you  got  there,  w^hat  did  you  do, 
Mr.  Beasley? 

A.     Blow  my  horn,  got  out  and  went  inside. 

Q.     And  who  was  there? 

A.     Mr.  Urban  and  Pat. 

Q.     Where  was  Miss,  Pat,  you  mean  Mrs.  Cathey? 

A.     Yes,  sir. 

Q.     And  where  w^as  she? 

A.     Sitting  on  the  side  of  the  bed.  [510] 

Q.     And  where  was  Mr.  Urban? 

A.  Standing  right  at  the  corner  of  his  bar  out 
this  side  of  the  place  as  you  go  in. 

Q.     And  what  did  you  and  Mr.  Urban  then  do? 

A.  Well,  Curly  told  me  he  says,  I  have  called 
you  out  here,  he  said,  I  want  to  take  Pat  to  the 
hospital.  She  refused  to  go. 

Q.     And  what  did  you  do  then? 
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A.  I  suggested  to  call  Doctor  Weston  and  I  was 
told  to  leave  the  phone  alone,  that  she  said  she 
would  take  care  of  her  own  beefs. 

Q.  And  did  you  have  an  oppoi-tunity  to  observe 
her  at  that  time,  Mr.  Beasley"? 

A.  Well,  I  saw  her  sitting  in  there  but  it  is  a 
little  dim.  The  light  is  rather  dim  as  you  go  in  one 
of  those  places  and  she  was  sitting  on  the  bed. 

Q.     And  did  you  go  into  the  bedroom'? 

A.     No,  sir. 

Q.    How  far  is  the  edge  of  the  bed  from  the  door "? 

A.  Twelve  to  fifteen  feet,  I  would  guess,  not 
over  twelve,  I  think. 

Q.     I  mean  from  the  door  of  the  bedroom? 

A.  Well,  you  see  as  you  go  in  the  place  here  is 
the  door  of  the  club.  Here  is  an  opening,  little  anti- 
room  like  where  there  is  piano  and  nickelodeon  set 
and  right  there  is  the  [511]  opening  to  her  door 
where  she  was  sleeping  or  where  the  bed  was. 

Q.  How  far  was  it  from  the  opening  of  that 
door  where  she  was  sleeping  to  the  bed? 

A.     From  the  door  that  opened  into  her  bedroom  ? 

Q.     Yeah. 

A.  I  would  say  about  two  feet.  Not  over  three 
hardly. 

Q.     And  where  was  Mr.  Urban  then? 

A.     Mr.  Urban  was  at  the  corner  of  his  bar. 

Q.  And  what,  if  anything,  did  you  do  in  regard 
to  getting  her  to  go  to  the  hospital? 

A.  He  asked  her  to  go  and  I  asked  her  to  go  and 
slie  refused. 
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Q.     In  what  manner  did  she  refuse'? 

A.  She  absohitely  gave  me  tlie  understanding 
that  she  wasn't  going  to  the  hospital  and  not  to  call 
a  doctor  for  her. 

Q.  Would  you  state  whether  or  not  there  was 
any  fight  with  her  in  regard  to  forcing  her  to  go? 

A.  There  was  no  cross  words  or  anything.  They 
seemed  on  good  terms. 

Q.  Now,  and  then  do  3^ou  know^  what,  if  any- 
thing, was  done  regarding  calling  a  doctor? 

A.  Didn't  call  a  doctor  there  then.  When  she 
told  me  to  leave  the  phone  alone,  not  to  call  Doctor 
Weston,  I  left  the  phone  alone.  People's  business  is 
their  own  business.  I  [512]  taken  Curly  down  town 
then  to  the  Red  Cross  Drug  Store,  returned  to  the 
Alibi  Club  with  him  and  if  I  am  not  mistaken  I 
think  he  picked  up  something  at  the  J  &  A.  I  don't 
know  what  it  was,  on  the  way  back. 

Q.  The  J  &  A,  that  is  the  store  in  South  Fair- 
banks ? 

A.  Jim  and  Art's  store.  Cleared  that  h'i\)  at, 
let's  see,  4:06  to  4:44,  I  believe  it  was,  thirty-eight 
minutes.  The  ticket  is  over  at  the  cab  stand  now. 
They  have  got  it  ready  to  bring  up  here  in  case 
you  wish  it. 

Q.  Did  you  testify  at  the  coroner's  inquest,  Mr. 
Beasley?  A.     Yes,  sir. 

Q.  And  was  your  testimony  at  that  time  mate- 
rially different  than  it  is  now? 

A.  Practically  the  same  as  it  is  now.  I  wouldn't 
say  word  for  word,  because  it  has  been  quite  awhile. 
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Q.  Do  you  know  a  cab  driver  named  Jennings, 
Marvin  Jennings'? 

A.     Yes,  sir,  I  knew  the  boy. 

Q.    You  what?  A.     Yes,  sir. 

Q.     How  long  have  you  known  him  ? 

A.  I  just  know  that  he  drove  cab  here  during 
November,  December  and  January  if  I  am  not  mis- 
taken. 

Q.     Do  you  know  who  he  drove  for?  [513] 

A.     Drove  for  Radio. 

Q.  Do  you  know  what  he  is  doing  at  the  present 
time?  A.     Sir? 

Q.  Do  you  know  what  he  is  doing  at  the  iDresent 
time? 

A.     I  believe  he  is  still  driving  cab,  isn't  he? 

Q.     I  don't  know.  A.     I  don't  know  myself. 

Q.  Mr.  Beasley,  would  you  just  state  w^hether 
or  not  you  have  ever  seen  Beasley  driving  Miss 
Cathey  in  his  cab  prior  to  her  death? 

A.     If  I  have  seen  what? 

Q.    Jennings  hauling  Miss  Cathey  in  his  cab? 

A.  I  have  seeii  them  out  togetlier.  I  haven't 
seen  them  driving  aruund  in  a  cab,  Imt  i  l^ave  sim/ii 
them  out  together  talking  in  cIuIjs. 

Q.     Oh,  they  would  be  in  a  club? 

A.     Yes,  sir. 

Q.     Just   talking?  A.     Yes,   sir. 

Q.     See  them  ever  have  drinks  together? 

A.  I  wouldn't  say  they  had  drinks  together  but 
I  have  seen  them  out  in  the  clubs  together. 
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Q.  Do  you  remember  what  clubs  you  seen  them 
in,  Mr.  Beasley? 

A.  I  think  it  was  the  Carnival  Club  which  has 
changed  its  [514]  name  now  to  Club  Northland,  the 
Players  Club  and  if  I  am  not  mistaken  the  Bird- 
land.  I  am  pretty  sure  it  was  Birdland. 

Q.  You,  from  what  you  saw  of  Miss  Cathey 
when  you  went  to  the  Alibi  Club  on  the  22nd  of 
January,  did  you  think  that  her  appearance  cause 
you  to  believe  that  she  could  put  up  a  tight  against 
you  and  Mr.  Urban  in  regard  to  going  to  the  hos- 
pital? 

A.  Well,  I  couldn't  say  that  she  would  put  up  a 
tight.  I  will  say  this,  that  when  somebody  tells  you 
they  don't  want  to  call  a  doctor  and  the}'  seem  to 
know  what  they  are  talking  about  it  is  their  busi- 
ness. It  is  not  my  business  to  mess  in  their  affair.  In 
fact,  I  don't  like  to  haul  people  when  they  have 
been  in  a  beef. 

Q.  Now,  Mr.  Beasley,  do  you  know  from  your 
own  knowledge,  not  from  hearsay,  any  particular 
reason  that  Mr.  Beasley  would  have  of  hauling  Pat 
Cathey  around  in  his  cab?  A.     I  am  Beasley. 

Q.     Or,  no,  Jennings,  I  meant  Mr.  Jennings  ? 

A.     That  he  would  what,  sir? 

Q.  Any  particular  reason  that  he  would  be  haul- 
ing Pat  Cathey  around  ? 

Mr.  Stevens:  That  calls  for  a  conclusion  of  the 
witness  and  I  object. 

The  Court:     I  wonder  if  it  doesn't  assume  some- 
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thing  not  in  evidence.  Has  that  been  this  witness' 

testimony?  [51*5] 

Mr.  Stevens:  No,  he  said  he  saw  them  out  to- 
gether. 

The  Court:     Night  clubs  as  I  recall. 

Q.  (By  Mr.  Taylor)  :  Do  you  know  what  Mr. 
Jennings'  common  reputation  is  in  the  area  in  wliich 
he  lives  as  to  bein,"-  a  procurer  for  sporting  women? 

A.  Well,  I  coukln't  swear  to  it,  sir,  but  they  can 
find  out  from  their  own  source  if  they  want  to. 

Q.  I  ask  you  if  you  know  in  tlie  area  in  wliich 
he  lives,  know  his  reputation  there  for  being  a  ])ro- 
curer  ?  A.    Yes. 

Q.     And  what  is  that  reputation? 

Mr.  Stevens:     Good  or  bad. 

Mr.  Beasley:     Sir? 

Mr.  Stevens :     Good  or  bad  ? 

Mr.  Beasley :     Bad. 

Q.  (By  Mr.  Taylor) :  Did  you  go  back  to  Mr. 
Urban 's  home  after  the  22nd,  Mr.  Beasley? 

A.     Prior  to  her 

Q.    To  the  Alibi  Club? 

A.  When  I  cleared  the  trip  the  22nd  at  4:44  it 
was  after  her  death  before  I  made  another  tri]i 
back  there. 

Q.     You  never  had  another  trip? 

A.     No,  sir.  [516] 

Q.     Did  you  see  Mr.  Urban  during  that  time? 

A.  I  saw  him  down  town,  I  believe  once  or  twice. 
I'm  not  sure.  I  think  in  the  past  a  couple  of  times. 

Q.     Mr.  Beasley,  did  you  testify  before  the  grand 
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jury  in  this  ease?  A.    Yes,  sir. 

Q.  And  did  you  testify  substantially  as  to  what 
you  have  testified  today? 

A.     Practically  that  is  what  I  said  today,  sir. 

Mr.  Taylor:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Stevens: 

Q.  As  3^ou  went  in  the  Alibi  Club  there  is  a  little 
room  oif  on  your  left,  isn't  there? 

A.     That's  right. 

Q.  That  is  the  place  that  has  the  nickleodeon, 
isn't  it?  A.     That's  right. 

Q.     Place  about  ten-foot  square  ? 

A.     Ten  or  twelve. 

Q.     Did  you  go  in  that  room  ? 

A.     Into  there? 

Q.    Yeah. 

A.  Well,  you  see,  as  you  go  in  there  is  no  par- 
tition there.  You  are  actually  in  the  clul).  There  is 
actually  no  i^artition.  When  you  are  in  the  club  you 
are  in  that  room.  [517]  See  the  dooi'way  is  right 
here  as  you  walk  in,  here  is  the  place  where  the 
nickelodeon  sits  and  here  is  the  corner  of  the  bar. 

Q.  The  corner  of  the  bar  is  on  your  right  as  you 
go  in?  A.     That's  right. 

Q.     And  this  was  on  your  left? 

A.     That's  right. 

Q.     Did  you  go  in  by  the  nickelodeon? 

A.     I  didn't  walk  over  to  the  nickelodeon,  no. 
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Q.     Did  you  walk  over  to  the  bar  ? 

A.     I  am  even  with  the  bar  when  I  walk  in. 

Q.     Did  you  step  up  to  the  bar? 

A.  No,  see,  here  is  the  room  right  here.  Here 
is  the  bar.  I  stood  there. 

Q.  You  didn't  go  in  the  room  with  the  nickelo- 
deon'? A.     No. 

Q.  You  didn't  go  up  to  the  door  of  the  bed- 
room ? 

A.  The  room  which  the  nickelodeon  is  in  and 
the  bar  are  one  and  the  same  actually,  as  far  as  the 
club  is  concerned.  I  stood  in  this  space  there  and 
talked  to  him  and  talked  to  Curly  there. 

Q.  Where  was  Curly  w^hen  you  were  talking  to 
him? 

A.  Curly  was  standing  over  by  the  side  of  the 
bar  in  that  little  room. 

Q.     Did  he  stand  by  the  bar?  [518] 

A.     The  bar  and  the  room  are  one  and 

Q.    You  don't  mean  the  bedroom? 

A.     No,  not  the  bedroom. 

Q.    You  mean  by  the  bar? 

A.     That's  right. 

Q.  Did  you  go  in  by  the  door  to  Pat  Cathey's 
bedroom  ? 

A.     No,  I  didn't  go  into  Pat  Cathey's  bedroom. 

Q.  Was  Curly  in  there  when  you  were  talking 
to  him? 

A.     No,  Curly  was  standing  out  there  and  asked 
her  if  she  wanted  to  go  to  the  hospital. 
Mr,  Stevens:     That's  all. 
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Redirect  Examination 
By  Mr.  Taylor : 

Q.  Isn't  it  a  fact,  Mr.  Beasley  that  Pat  Cathey, 
or  Cathey 's  bedroom  does  not  open  into  the  bar 
room  to  where  the,  right  where  the  bar  is,  does  it? 

A.  When  you  walk  in  the  club  the  door  <^'oes 
straight  in.  Here  is  the  bar  like  this  right  here. 
Right  on  your  left  is  kind  of  an  archway.  Actually 
it  is  no  arch,  it  is  straight  across,  and  the  room  is 
there.  They  are  one  and  all  the  barroom  and  the 
little  room  where  the  nickelodeon  is  at,  you  might 
say  one  room  and  her  little  room  is  off  to  the  side 
at  the  end  of  the  room  where  the  nickelodeon  sets. 
You  have  to  walk  down  the  bar  about  four  stools 
before  you  are  by  the  place  that  would  kiiock  off 
vision  there.  [519] 

Q.  So,  if  you  was  going  from  the  bar  into  the 
bar,  then  you  would  walk  down  about  four  stools, 
you  would  turn  around  that  partition  and 

A.  If  you  were  coming  from  the  other  end  of 
the  bar,  opposite  the  door  that  you  entered  the 
club  in. 

Mr.  Taylor:     That's  all. 

Mr.  Stevens:  Thank  you,  Mr.  Beasley.  Would 
the  Court  like  to  take  a  recess  now  before  ^v('  re- 
sume with  Mr.  Urban? 

The  Court:  We  haven't  been  in  session  wvy 
long. 

Mr.  Stevens:     Well,  we  are  prepared  to  go  ahead. 

The  Court:     Very  well,  let's  proceed. 
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LEON  D.  URBAN 
the  witness  on  the  stand  whose  testimony  was  in- 
terrupted  to    hear   the    testimony   of   the    witness 
Beasley,  resumed  the  stand  for  further  cross-ex- 
amination : 

By  Mr.  Stevens : 

Q.  Now,  Mr.  Urban,  did  you  see  Mrs.  Cathey's 
head  just  prior  to  the  time  she  went  to  the  hospital, 
during  that  week  anytime? 

A.     What  do  you  mean  ? 

Q.  Did  you  see  it,  did  you  have  an  opportunity 
to  notice  closely  her  head  from  the  shoulders  up? 

A.     From  the  day  she  went  to  the  hospital"? 

Mr.  Taylor :  Just  a  moment,  Mr.  Urban,  T  think 
the  [520]  time  should  be  established  before  you  are 
required  to  answer  that. 

The  Court:  If  I  heard  right  I  thought  he  said 
the  week  before  she  went  to  the  hospital,  but  re- 
phrase the  question,  Mr.  Stevens. 

Q.  (By  Mr.  Stevens)  :  At  any  time  during  that 
period  from  the  22nd  to  the  31st  of  January,  did 
you  have  an  opportunity  to  examine  her  head  from 
the  shoulders  up? 

A.     Why  certainly,  talked  to  her  every  day. 

Q.    Did  you  see  any  bruises  behind  her  ears? 

A.     Yes. 

Q.     Do  you  know  how  she  got  those? 

A.     No. 

Q.     Were  those  there  when  she  came  in? 

A.     Yes. 

Q.     She  didn't  ^e\  those  when  she  fell   off  the 
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bar  stool?  A.     I  don't  know  for  sure. 

Q.  Isn't  that  what  you  told  the  nurse,  that  slie 
got  them  when  she  fell  otf  the  bar  stooH 

A.     I  don't  know\ 

Q.     Did  you  know  she  had  one  behind  each  ear? 

A.  Through  the  week  I  did.  I  didn't  know  how 
she  got  them. 

Q.  Did  you  tell  the  little  nurse  she  got  that  one 
behind  the  right  ear  by  falling  off  the  bar  [521] 
stool?  A.     I  didn't  know  for  sure. 

Q.     Is  that  what  you  told  her? 

A.  She  asked  me  and  I  told  them  I  don't  know. 
I  am  not  a  doctor. 

Q.  Now,  did  Miss  Cathey  fall  off  a  bar  stool 
once  or  twice  during  that  week  from  the  22nd  to 
the  31st? 

A.  When  she  come  home  that  morning  she  did. 
That  is  the  only  time  she  fell  that  I  know  of. 

Q.     She  didn't  fall  off  any  time  later? 

A.     No. 

Q.  Do  you  know  a  woman  that  is  five  feet  tall, 
five-foot,  three  or  four  inches  tall,  weighs  about  a 
hundred  thirty-five  pounds,  a  bnmette  known  by 
the  name  of  Peggy?  A.     Not  that  I  know  of. 

Q.  Did  you  ever  tell  Mr.  Goodfellow  that  de- 
scription ? 

A.     Not  that  kind  of  description  at  all. 

Q.     Did  you  tell  him  any  description? 

A.  I  told  him  there  was  a  womnn  came  in  there, 
had  an  argument  one  time.  That  is  all  I  said,  I 
don't  even  know. 
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Q.     Did  you  tel]  liim  you  had  seen  her? 

A.     No. 

Q.  Did  you  tell  him  you  would  recognize  hov  — 
pardon  me,  what  is  your  answer? 

A.  I  never  told  him  anything  about  a  womiu. 
I  told  him  she  had  a  fight  with  a  woman.  [522] 

Q.  Did  you  tell  him  that  you  would  recognize 
her?  A.     No. 

Q.  What  was  tlie  reason  you  ])ut  Miss  Cathey's 
name  on  your  liquor*  license,  Mr.  Urban? 

A.  "Well,  she  had  to  have  a  job.  She  would  be  a 
good  bartender  and  good  partner. 

Q.  A  v/oman  is  not  allowed  to  be  a  bartender 
unless  her  name  is  on  the  liquor  license,  is  it? 

A.    I  sold  her  half  of  it  out  there,  license. 

Q.     Was  half  of  the  bar  hers  when  she  died  ? 

A.  Half  of  the  license  and  what  little  was  there. 
She  had  never  paid  anything.  It  was  all  on  time. 

Q.  Just  exactly  what  was  your  relationshii)  to 
Mrs.  Cathey  prior  to  her  death? 

Mr.  Taylor:  Just  a  moment,  we  are  going  to 
object,  your  Honor,  incompetent,  irrelevant  and 
immaterial,  has  no  bearing  upon  this  case. 

The  Court:     I  think  he  ma}^  answer. 

Mr.  Urban:  Well,  she  was  a  partner.  We  went 
together.  We  went  around  together  all  the  time. 

Q.     (By  Mr.  Stevens)  :     Did  you  live  together? 

A.     Part  of  the  time. 

Q.     Were  you  married  ?  A.     No.  [523] 

Q.     Did  you  intend  to  get  married? 

A.     We  had  talked  about  it. 
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Q.     Did  you  admit  to  Mr.  Wirth  that  you  had 
roughed  her  up  a  couple  of  times'? 

A.     Not  in  that  way.  I  told  him  I  had  to  get 
after  her  all  the  time  to  keep  her  sober. 

Q.     Now,  on  the  night  of  the  21st  she  worked 
until  about  twelve  o'clock,  is  that  right? 

A.     That's  right. 

Q.     And  then  she  went   down  to  the   club,   the 
Players  Club,  that  right? 

A.     Well,  I  don't  know  where  she  went  before 
she  went  there  but  she  was  at  the  Players  Club. 

Q.     The  next  time  you  saw  her  she  was  at  the 
Players  Club?  A.     Yeah. 

Q.     And  you  brought  her  home  about  four  o'clock, 
sometime  thereafter,  is  that  right? 

A.     She    called    me,    told    me    she    was    at    the 
Players  Club. 

Q.     What  time  was  it  when  she  went  out  in  the 
morning?  A.     What  morning? 

Q.     The  morning  of  the  22nd  when  she  went  out 
the  door?  A.     Of  the  Alibi? 

Q.    Yeah. 

A.     Oh,  around  seven  o'clock  I  guess,  six-thirty. 

Q.     About  three  hours  went  past  then,  is  that  [524]   } 
right  ? 

A.     I  wouldn't  say  for  sui-e,  something  like  that. 

Q.     Were  you  drinking  all  that  time? 

A.     Oh,  we  was  talking.  I  think  we  checked  the 
register  together.  I  was  checking  the  register  u]). 

Q.     You  had  had  considerable  ai'gument  with  her 
in  oi'dei-  to  get  her  home,  is  that  right? 
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A.     Not  too  much. 

Q.  You  stated  she  wanted  to  i^'et  out  the  otlier 
side  of  the  cab  when  you  started  to  leave  the  Players 
Ckib? 

A.  She  didn't  want  to  go  home  then,  she  wanted 
to  stop  again. 

Q.  Pardon  me,  that  was  the  other  side  of  tlie 
cab  when  you  started  to  leave  the  Players  Club,  is 
that  right*?  A.     She  started  to  get  out. 

Q.  She  wanted  to  get  out  on  the  way  hom«\  but 
when  she  wanted  to  leave  at  seven  o'clock  in  the 
morning  you  had  no  objection  at  all   ? 

A.  No  use  arguing  with  her.  I  talked  to  her, 
tried  to  get  her  to  stay. 

Q.  She  was  about  half -drunk  when  you  walked 
into  the  Players  Tlub  that  morning,  isn't  that  what 
you  said? 

A.     Well,  fair.  I  wouldn't  say  she  was  too  drunk. 

Q.  You  let  her  leave  about  twelve  o'clock  that 
night,  didn't  you,  to  go  out  to  the  other  bars? 

A.  Well,  she  asked  me  to  work  for  her  for 
awhile  so  I  [525]  went  ahead  and  worked  for  her. 

Q.  But  you  didn't  have  any  objection  to  her 
leaving  ? 

A.  Well,  there  was  no  use.  She  wanted  to  go 
some  place.  There  wasn't  too  imich  business.  1  went 
ahead  and  worked. 

Q.  Did  you  you  have  any  objection  to  her  le.iv- 
ing,  Mr.  Urban'? 

A.  No,  I  had  no  objection  to  her  going.  She 
asked  me  earlier  if  she  could  go  at  twelve. 
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Q.  You  stated  here  this  morning  as  a  matter  of 
fact  there  wasn't  much  point  in  keeping-  3^oiir  bar 
open  that  time  of  year  ? 

A.  Well,  sometimes  a  crowd  come  in,  if  you  lose 
that  crowd  you  get  no  more  all  night  hardly. 

Q.  You  state  when  she  was  half-drunk  thei'e 
was  no  use  keeping  her  around  anyway;  you  might 
as  well  get  rid  of  her,  let  her  go"? 

A.     Let  her  go  home  *? 

Q.  Leave  the  bar,  wasn't  it,  wasn't  that  your 
testimon}^  this  morning  when  she  was  working  for 
you,  you  might  as  well  let  her  go  to  these  other 
places'?  A.     That's  right. 

Q.     Is  that  what  happened  too  that  Friday  night "? 

A.  No,  she  wanted  to  go.  She  made  arrangements 
to  go  out  earlier.  She  told  me  when  I  come  in  the 
bar  she  was  going  to  go  at  twelve. 

Q.     Were  you  open  on  Saturday  f  [526] 

A.     No. 

Q.  Well  then,  Mr.  Urban,  why  did  you  insist  so 
much  on  bringing  her  home  that  evening? 

A.  Well,  I  didn't  want  her  to  get  out  and  get 
in  trouble  or  get  too  drunk. 

Q.     Was  she  too  drunk? 

A.  No,  you'd  leave  her  all  night,  she  is  going 
to  get  diTink. 

Q.  You  stated  she  had  been  out  all  night  befoj'^', 
hadn't  she? 

A.  Yes,  but  T  worried  about  hcv  when  she  v, <•;> 
out. 
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Q.  Wasn't  it  a  fact  you  were  jealous  when  she 
was  out  like  that"?  A.     No,  I  wasn't  jealous. 

Q.     You  had  no  feelings  about  her  at  all? 

A.  Well,  I  w^asn't  married  to  her.  You  can't 
have  feelings  about  someone  you  are  not  married  to. 

Q.  You  can't  be  jealous  of  someone  you  are  not 
married  to?  A.     Well,  not  supposed  to  be. 

Q.     That  is  not  the  question,  were  you? 

A.     No. 

Q.  Did  you  know  Mrs.  Cathey  before  she  came 
here  ?  A.     No. 

Q.  Now,  you  called  the  doctor  Saturday  night 
on  the  30th,  [527]  did  you  not ;  is  that  correct  ? 

A.     On  the  30th,  no. 

Q.  I  beg  pardon,  Saturday  night  was  the  22nd, 
I'm  sorry,  you  are  right,  the  22nd'?  A.     Yes. 

Q.  And  when  he  came  there  he  told  you  there 
was  nothing  to  worry  about? 

A.     No,  he  just  looked  her  over,  sewed  her  lip  up. 

Q.  Did  he  tell  you  to  call  him  when  she  sobered 
up  to  see  if  she  was  all  right  then? 

A.     He  said  if  she  wasn't  getting  along  all  right. 

Q.     Did  he  mention  sober  up? 

A.     I  wouldn't  say  for  sure. 

Q.     Do  you  know? 

A.     I  don't  remember  just  w^hat  he  did  say. 

Q.  Wasn't  it  a  fact  that  he  did  tell  you  when 
she  sobered  up  if  she  didn't  feel  all  right  to  call 
liim  ? 

Mr,   Taylor:     Just   a  moment,   we  are  going  to 
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object.  The  question  has  already  been  asked  and 

answered  two  or  three  times. 

The  Court:     He  said  he  didn't  know. 

Q.  (By  Mr.  Stevens) :  Did  you  call  him  the 
next  dayf  A.     No. 

Q.     Did  you  call  him  Monday? 

A.     No.  [528] 

Q.     Did  you  call  him  Tuesday? 

A.  She  didn't  want  to  call  him.  She  was  all 
ric'ht.  She  was  O.  K. 

Q.  That  is  not  the  question.  Did  you  call  him 
Tuesday  ? 

A.  The  day  I  called  him  was  either  Tuesday  or 
Wednesday  for  the  pills.  I  don't  know  what  day 
it  was  for  sure. 

Q.  You  sure  it  wasn't  Sunday  you  called  him 
for  the  pills?  A.     I  won't  say  for  sure. 

Q.  Didn't  you  just  state  here  this  morning  that 
she  was  all  right  Sunday  when  she  got  up? 

A.     She  was  all  right,  yes. 

Q.     And  she  was  getting  along  fine? 

Mr.  Taylor:  Just  a  moment,  your  Honor,  going 
to  object  unless  he  states  what  Sunday.  It  was  a 
Sunday  she  went  to  the  hospital. 

The  Court:  Well,  I  think  the  witness  knows,  but 
you  can  make  it  more  definite,  Mr.  Stevens,  in  view 
of  the  objection. 

Q.  (By  Mr.  Stevens)  :  Sunday  the  23rd,  was 
she  feeling  all  right?  A.     Yes. 

Q.     Did  you  have  to  call  the  doctor  that  day? 

A.     Well,  the  day  I  called  the  doctor  was  for  the 
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sleeping  pills  and  she  never  did  use  any  of  them 

up.  I  don't  know  just  [529]  what  day  that  was. 

Q.     She  never  did  what? 

A.     She  never  did  take  any  of  them  sleeping  pills 
after  that. 

Q.     I  thought  you  said  when  you  went  to  the  base 
she  got  into  the  bottle  ? 

A.    He  left  four.  I  don't  know  what  day  I  called. 

Q.     Did  she  get  into  the  bottle  and  take  some  % 

A.     She  had  some  out  and  one  laying  on  the 
dresser  in  the  other  room. 

Q.     What  day  was  that? 

A.     That  was  either  Tuesday  or  Wednesday. 

Q.     Were  you  out  at  Ladd  Base  that  day? 

A.    Yes. 

Q.     Was  that  the  date  you  got  the  pills? 

A.     I  don't  know  what  day  I  got  them. 

Q.  That  is  what  I  am  trying  to  ask  you.  You 
said  here  this  morning  you  got  them  on  Wednesday. 

A.  I  never  said  for  sure.  I  said  Tuesday  or 
Wednesday. 

Q.     Do  you  know  Mr.  Wonderly? 

A.    Yes,  sir. 

Q.  Was  he  in  the  Club  Alibi  between  the  22nd 
and  the  31st  of  January? 

A.  He  might  have  been  in  on  Friday  or  Satur- 
day niglit.  He  has  a  key.  I  don't  know  for  sure.  He 
is  the  auctioneer  there,  [530]  sale  building,  has  the 
key  for  the  toilets  on  the  inside  of  the  bar. 

Q.  How  about  Mr.  Kirk])atriek,  was  he  at  the 
bar  during  that  same  period? 
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A.     I  believe  he  was  out  on  Saturday  evening. 

Q.  And  during  the  time  that  those  two  people 
Avere  there,  was  Pat  in  the  bedroom*? 

A.     Yes. 

Q.  Was  she  groaning  and  moaning  when  they 
were  there? 

A.     I  never  did  hear  her  groan  and  moan. 

Q.     Not  any  time  during  that  week? 

A.  No.  She  might  have  called  for  me  or  some- 
thing, but  she  was  groaning  and  moaning. 

Q.     You  know  Pat  Surber? 

A.  I  might  know  him.  I  don't  know  him  by 
that  name. 

Q.  It  is  a  woman,  the  hat  check  girl  at  the 
Players  Club. 

A.  When  did  she  get  to  be  a  hat  cheek  girl 
down  there.  I  never  saw  a  hat  check  girl  down  there 
any  time  I  have  been  there. 

Q.  Did  you  have  to  quiet  down  Miss  Cathey  at 
all  as  you  drove  down  from  the  Players  Club  to  tlie 
Alibi  Club  on  the  22nd  in  Mr.  Jennings'  car"? 

A.    Not  that  I  know  of. 

Q.  You  said  you  had  some  words  this  morning, 
is  that  right?  [531] 

A.  Oh,  just  average,  wanted  to  get  out.  I  might 
have  scolded  her,  got  after  her,  too. 

Q.  Did  you  say  anything  to  her  about  sitting 
with  the  GI's  at  the  bar? 

A.     I  never  saw  no  GI's  at  the  bar. 

Q.  Did  you  say  anything  to  her  about  sittiiig 
with  some  other  men  at  the  bar? 
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A.  I  said  soniethino'  about  she  should  come  at!<i 
sit  with  me  when  I  bu,y  a  drink,  at  least  say  thanks 

Q.     You  did  say  that?  A.    I  think  I  did. 

Q.     Did  you  cuff  her  then? 

A.     I  never  cuffed  her. 

Q.     Did  you  just  slap  her  then? 

A.     I  never  slapped  her. 

Q.  Then  when  Mr.  DeWalt  asked  you  what  had 
happened  to  this  woman  you  told  him  she  had  been 
in  a  fight  with  anotlic^r  woman,  is  that  correct,  on 
the  night  of  the  30th  of  January,  when  you  talked 
to  Mr.  DeWalt? 

A.    I  answered  that  question  once. 

Q.     I  would  like  to  have  you  answer  it  again. 

Mr.  Taylor:  We  object,  your  Honor,  already 
been  asked  and  answered. 

The  Court:  It  is  repetitious  but  I  am  going  to 
permit  it  in  view  of  the  broken  testimony,  in  view 
of  the  [532]  fact  that  his  testimony  was  broken 
by  the  other  witness. 

Mr.  Stevens:  T  don't  think  the  ground  of  repeti- 
tion is  a  good  ground  for  objection  on  cross-ex- 
amination anyway,  your  Honor. 

The  Court:  I  think  it  is  Mr.  Stevens.  It  could 
go  on  forever  if  it  weren't. 

Q.  (By  Mr.  Stevens)  :  Is  that  what  you  told 
Mr.  DeWalt?  A.     What's  that. 

Q.  That  some  other,  that  a  woman  had  beat(^n 
her  up? 

A.     Do  I  have  to  answer  that  (juestion? 

The  Court:     Yes. 
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Mr.  Urban:  Well,  I  told  him  she  had  a  fight 
with  a  couple  of  women,  a  woman  and  she  had  been 
in  a  deal,  that's  all  I  told  him. 

Q.  (By  Mr.  Stevens)  :  Then  when  Mr.  Good- 
fellow  asked  you,  did  you  tell  him  the  same  thing? 

A.    Yes. 

Q.  And  that  was,  both  of  those  times  were  prior 
to   her   death,   is   that   correct  ? 

A.     That  was  before  she  died. 

Q.  Now,  after  she  died  did  you  talk  to  Mr. 
Goodfellow  again?  A.     For  a  second.  [533] 

Q.     The  same  night? 

Mr.  Taylor :  Just  a  moment,  Curly.  I  am  going  to 
object,  your  Honor.  That  has  been  gone  into 
thoroughly  by  the  District  Attorney  and  it  looks 
to  me  like  it  is  just  unduly  tiring  the  jury  and  I 
know  it  is  tiring  me. 

The  Court:     He  may  answer. 

Mr.  Urban :     Talked  to  him  at  the  police  station. 

Q.  (By  Mr.  Stevens)  :  Talked  to  him  at  the 
hospital  before  you  went  to  the  police  station,  didn't 
you  ? 

A.    I  told  you  I  did.  That  was  before  she  died. 

Q.     Talk  to  him  after  she  died  up  there? 

A.     Not  at  the  hospital. 

Q.  It  was  Mr.  Byrom  you  talked  to  aftei'  sh(» 
died,  is  that  correct?  A.     Yeah. 

Q.     Did  you  tell  him  the  same  stoiy? 

A.  I  just  told  him  she  had  a  fight  Vvith  scni" 
woman. 
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Q.     That  was  after  she  died? 

A.     That  is  what  I  told  him. 

Q.     That  is  right,  that  was  after  she  died? 

A.     Yes. 

Q.  Then  at  the  police  station  you  saw  Mr.  Wirtli 
and  Mr.  Goodfellow?  A.     Yes. 

Mr.  Taylor:  If  the  Court  please,  eoukl  we  ]^a\e 
a  [534]  recess  now? 

The  Court :     Yes,  we  have  been  in  session 

Mr.  Taylo]':  T  would  like  to  call  another  witness 
out  of  turn.  I  have  got  to  set  her  on  this  afternoon. 
She  is  going  to  the  hospital  tomorrow. 

The  Court:  Well,  the  Court  doesn't  like  to  inter- 
fere with  the  government's  cross-examination  of  the 
defendant.  Upon  a  proper  showing 

Mr.  Taylor:  The  only  showing  I  can  make,  your 
Honor,  is  this  lady  will  not  be  available  tomorrow. 
She  is  expecting  to  have  an  operation.  She  has  been 
putting  it  off  because  she  will  be  called  in  this  trial, 
elderly  lady,  not  very  well. 

Mr.  Stevens:     No  objection,  your  Honor. 

The  Court:  She  is  going  to  be  liospitalized  to- 
morrow for  surgery?  Members  of  the  jury,  once 
more  I  admonish  you  not  to  discuss  this  cas(^  with 
anyone;  do  not  permit  anyone  to  discuss  it  with 
you;  do  not  listen  to  any  conversation  concerning 
the  subject  of  this  trial ;  do  not  form  or  ex])ress 
any  opinion  until  the  case  in  finally  submitted  to 
you.  We  will  recess  until  4:30, 

The  Clerk:     Court  is  at  recess  until  4:30. 
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(Thereupon,  at  4:20  p.m.,  the  Court  took  a 
recess  until  4:30  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  [535]  re- 
sumed.) 

The  Clerk:     Court  is  reconvened. 

Mr.  Taylor:  We  will  stipulate  that  all  members 
of  the  jury  are  present,  your  Honor. 

Mr.  Stevens:  We  will  stipulate  that  all  the 
jurors  are  present,  your  Honor. 

The  Court:  The  defendant,  I  don't  believe,  I 
don't  see  him.  Before  proceeding  with  this  wit- 
ness' testimony,  let  the  record  show  the  presence 
of  the  defendant  and  his  counsel  and  will  the  parties 
stipulate  that  all  members  of  the  jury  are  present  ? 

Mr.  Taylor:     The  defendant  so  stipulates. 

The  Court:  And  if  that  stipulation  was  over- 
looked at  the  last  recess  will  you  so  stipulate? 

Mr.  Taylor :     Yes,  your  Honor. 

Mr.  Stevens :     Yes,  your  Honor. 

The  Court :     Very  well. 

Mr.  Taylor:    Proceed? 

The  Court:     Proceed,  yes,  Mr.  Taylor. 
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MARIAN  R.  HETHERIISrGTON 
a  witness  called  in  behalf  of  the  defendant,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Taylor: 

Q.     Will  you  state  your  name,  please  ? 

A.     My  name  is  Marian  R.  Hetherington. 

Q.     Where  do  you  reside  ?  [536] 

A.     At  quarters  4366,  Apartment  8,  Ladd  Field. 

Q.     And  how  long  have  you  lived  in  Alaska  ? 

A.     Approximately  three  years  this  time. 

Q.     And  where  has  that  residence  been  during? 

A.  Well,  I  lived  at  212  Cowles  Street  with 
Martin  and  Lil  Knuppe  for  fourteen  months.  I 
lived  on  Cushman  Street  a  few  months  and  then 
until  we  got  quarters  on  Ladd. 

Q.     I  take  it  you  are  married  then  ? 

A.     Yes,  sir,  I  am. 

Q.  And  your  husband  working  for  the  govern- 
ment at  Ladd? 

A.     My  husband  is  a  service  man,  yes,  sir. 

Q.     Now,  are  you  employed  ? 

A.    Yes,  sir,  I  am. 

Q.    And  where  are  you  employed  ? 

A.  I  am  employed  at  the  War  Surplus  Store, 
649  Third. 

Q.  And  who  is  the  owner  of  that  store? 

A.  Leon  Urban. 

Q.  And  how  long  have  you  been  employed  there  ? 

A.  Since  last  October. 

Q.  Last  October?  A.     Yes,  sir. 
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Q.  And  do  you  know  if  Mr.  Urban  has  any 
other  businesses*? 

A.  Yes,  sir,  he  does.  He  has  the  Alibi  Club  nnd 
an  auction  place  at  23rd  and  Cushman. 

Q.  And  what  particular  type  of  goods  does  he 
handle,  Mrs.  [537]  Hetherington'? 

A.     In  which  place  *? 

Q.     In  all  the  places'? 

A.  All  of  them.  Well,  pardon  me,  in  the  War 
Surplus  store  we  have  war  surplus  and  some  second 
hand  items.  Particularly  men's  working  clothes, 
primarily  the  bulk  of  the  merchandise. 

Q.  I  take  it  then,  Mrs.  Hetherington,  that  you 
are  acquainted  with  Mr.  Urban'? 

A.     Yes,  sir,  I  certainly  am. 

Q.  Did  you  know  Pat  Cathey  during  her  life- 
time? 

A.     Yes,  sir,  I  knew  her  very  slightly  however. 

Q.  And  when  did  you  become  acquainted  with 
her'? 

A.  Mr.  Urban  brought  her  in  the  store  aiid  in- 
troduced her  to  me  as  Pat  the  latter  part  of  No- 
vember, about  the  18th  or  somewhere  along  in  there. 
I  don't  know  the  exact  date. 

Q.  And  did  you  ever  have  any  association  with 
Pat  Cathey  after  thaf?  A.     Oh,  yes. 

Q.     What  was  the  nature  of  the  association? 

A.  She  used  to  come  in  the  store  quite,  (^yL'vy 
few  days  and  either  wait  around  there  for  awhile 
to  get  her  hair  fixed  or  on  her  way  to  get  a  stinnn 
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bath  or  shopping  and  leave  bundles  there  to  pick 

up  later. 

Q.  And  during  the  other  times  when  she  wasn't 
making  a  [538]  social  call,  would  you  state  whether 
or  not  you  had  telephonic  communication? 

A.  Oh,  I  have  called  out  there  numerous  times. 
People  come  in  making  inquiries.  They  perhaps 
wanted  a  piece  of  used  furniture  or  numerous  things 
and  a  lot  of  those  people  have  no  transportation 
so  consequently  I  would  call  out  there  to  ascertain, 
see  if  they  had  it  available  out  there  for  them,  to 
save  them  a  long  walk. 

Q.  Did  you  ever  have  any  social  contacts  with 
Miss  Cathey?  A.     Yes. 

Q.    What  was  the  nature  of  those  contacts  ? 

A.  Well,  I  didn't  know  Pat  Cathey,  I  didn't 
know  anything  about  her.  Everytime  I  saw  her 
she  was  under  the  influence  of,  and  during  the 
Thanksgiving  holidays  why  Don  Dickey  and  nu- 
merous people  around  town  trying,  we  were  all 
trying  to  give  the  service  men  a  dinner  so  I  in- 
vited her  and  Mr.  Urban  over  for  Thanksgiving 
dinner.  I  had  a  twenty-pound  turkey  and  I  thought 
well,  they  had  no  place  to  have  home-cooked  dinner. 
I  had  them  over  there  for  Thanksgiving  dinner. 

Q.  Now,  calling  your  attention  to  the  period  be- 
tween the  22nd  day  of  January,  1955,  and  the  30, 
31st,  day  of  January,  1955,  would  you  state  whether 
you  had  any  telephone  conversation  with  Mrs. 
Cathey  during  those,  that  period? 

A.     Yes,  sir,  I  did.  [539] 
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Q.     And  ho\Y  many  times  did  you  talk  to  her*? 

A.     Well,  I  don't  think  over  twice. 

Q.  And  I  am  not  interested  in  what  she  said,  but 
I  was  interested  in  her  tone  of  A^oiee  and  would 
you  state  just  what  her  tone  of  voice  denoted  to 
you  ? 

A.  Well,  it  primarily  it  sounded  like  she  had 
either  larynsritis  or  sinus  or  very,  very  bad  cold. 
It  was  very  husky. 

Q.    I  think  you  had  about  two  conversations? 

A.  Well,  I  called  to  get  Mr.  Urban  on  the  phone. 
I  never  talked  to  her  very  long  because  she  knev^^ 
nothing  about  our  business  whatsoever. 

Q.     But  you 

A.  She  answered  and  would  call  Mr.  Urban  to 
the  telephone,  yes. 

Q.  A]id  did,  when  you  called  there  was  it  usuall}' 
Pat  Cathey  that  answered  the  phone  during  thnt 
period  from  the  22nd? 

A.  Oh,  well,  numeroues  times  Curly  would  an- 
swer, either  that  or  Pat  or  maybe  sometimes  Mr. 
Wonderly  that  runs  the  auction  place  out  there, 
he  would  pick  up  the  })hone. 

Q.     Mr.  Wonderly,  he  is  the  auctioneer,  is  he  not? 

A.    Yes,  sir. 

Q.  He  has  been  an  auctioneer  for  quite  a  long 
time.  And  did  you  ever  learn  that  Miss  Cathey  had 
been  in.iured?  [540] 

A.  Why,  I  didn't  know  that  she  had  been  in- 
jured until  the  day  that  she  expired. 
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Q.  And  about  how  long  was  it  before  the  31st 
of  January  that  you  had  your  last  talk  with  her'? 

A.  Oh,  it  was  right,  right  after  Christmas.  I 
couldn't  tell  you  the  exact  date,  sir,  to  save  my 
life  I  couldn't. 

Q.  No,  I  mean  between  the  22nd  of  January  and 
the  29th  of  January,  '55? 

A.  Oh,  January.  Oh,  I  probably  saw  her  once 
maybe.  Not  over  that  I'm  sure. 

Q.  And  how  close  to  the  31st  of  January  would 
that  be? 

A.     Oh,  sir,  I  couldn't  tell  you  definitely. 

Q.     Pretty  hard  for  you  to  remember? 

A.  Yes,  because  I  had  no  reason  to  fix  a  date  in 
my  mind. 

Q.  Mrs.  Hetherington,  have  you  ever  had  the 
opportunity  since  you  have  known  both  Mr.  Urban 
and  Miss  Cathey  to  observe  Mr.  Urban 's  attitu.de 
toward  Miss  Cathey,  just  answer  that  yes  or  no? 

A.  Well,  Mr.  Urban  in  my  estimation  has  al- 
ways been  very  nice  to  her  and  very  courteous  to 
her  and  she  always  was  grateful  for  everythiiig  he 
had  done  for  her.  She  always  spoke  very  highly  of 
him,  that  he  was  very  good  to  her. 

Q.  Did  you  know  Miss  Cathey 's  condition  wJicii 
Mr.  Urban  took  her  into  the 

A.  Only  what  Miss  Cathey  told  me,  that,  Pat 
said  she  [541]  didn't  have  any  money  or  didn't 
even  have  a  ])air  of  shoes  on  her  feet  when  she 
asked  Mr.  Urban  to  give  her  a  job.  I  couldn't  prove 
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it.  That  is  all  she  told  mo.  That  is  what  she  told  me. 

I  don't  know. 

Q.  And  just,  did  you  ever,  any  question  of  mar- 
riage between  the  two  parties  ? 

A.  Well,  frankly,  I  do  know^  that  he  thought  an 
awful  lot  of  her  and  wouldn  't  have  surprised  me  had 
he  come  in  and  told  me.  He  used  to  tell  me  all  the 
time,  I'm  going  to  get  married  again.  I  never  did 
take  him  serious  because  I  thought  he  is  old  enough 
to  know  what  he  wanted  to  do. 

Mr.  Taylor:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Stevens: 

Q.  You  stated  you  didn't  know  until  the  day 
Miss  Cathey  died  that  she  had  been  injured? 

A.     No,  sir,  I  did  not. 

Q.     Whom  did  you  find  that  out  from? 

A.  Curly,  when  he  came  from  the,  apparently 
the  hospital  or  some  place  after  I  opened  the  store 
that  morning. 

Q.     And  where  was  it,  over  at  the  store? 

A.     Yes,  he  came  in  in  the  morning. 

Q.     That  was  the  morning  after? 

A.  The  same  morning  that  she  expired,  eithei* 
the  night  before  or  whenever  she  expired.  I  don't 
know  when  she  expired.  [542] 

Q.  Have  you  ever  l)een  a  nurse,  Mrs.  Hethering- 
ton I 

A.     Yes,  1  was  a  nurse  for  the  government. 
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Q.  Did  any  part  of  your  conversation  that  diiv 
peii-ain  to  the  bruises  that  Miss  Cathey  had? 

A.  Well,  Mr.  Urban  came  into  the  store  and 
he  looked  very,  as  if  he  hadn't  had  any  slee]:>  for 
a  territicly  long  time,  imshaven  and  what  have  you. 
First  thing  I  said,  Mr.  Urban — pardon  me,  but 
prior  to  that  he  had  been  in  the  store,  I  think  only 
once  during  that  week  and  stated  that  he  and  Pat 
both  had  a  terrifie  case  of  flu.  And  T  said  she 
sounded  like  she  was  ready  for  the  hospital.  He  said, 
"She  won't  go  to  the  hospital,  the  doctor  has  given 
her  a  shot."  So  when  he  came  in  the  store  that 
morning,  I  said,  "How  is  Paf?"  He  said,  ''Oh,  she 
is  dead."  I  said,  "Cut  out  the  jokes  now,  how  is 
Pat?"  He  said,  "I'm  not  joking,  she  died  this  morn- 
ing." I  said,  "Died  this  morning,  where?"  and  he 
said,  "In  the  hospital."  And  I  said,  "I  didn't  real- 
ize her  cold  was  that  bad.  Shouldn't  she  hav(^  ^one  to 
the  hospital  before?"  He  said  she  wouldn't  go  l)e- 
cause  she  knew  it  would  cost  money  and  "we  didn't 
have  too  much  money."  And  he  said,  well,  I  said, 
"Exactly  what  happened?"  and  th.en  he  told  i'i(> 
she  had  gone  out  to  somo  club  or  something.  He 
said,  Probably  it  was  his  fault,  he  shouldn't  have 
let  her  go  out  of  the  club,  the  Iniilding  and  come 
back  and  she  had  been  beaten  u])  and  had  a  cut  on 
her  lip  and  the  doctor  had  sewn  it  up  and  given 
her  a  shot  and  said  she  would  be  all  right,  and  I 
said,  "Well,  you  didn't  get  drunk  and  hit  her,  did 
you?"  [543]  He  said,  "No."  He  said,  "I  might  have 
cuft'ed  her  around  a  little  bit  once  in  awhile  when 
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she  had  had  too  mnch  to  drink."  Ho  said,  "I 
wouldn't  hurt  her,"  which  he  was  always  awfully 
good  to  her.  He  said,  "I  thought  an  awful  lot  of  that 
girl."  I  said,  "I  know  you  did,  Curly."  T  didn't 
realize,  it  was  such  a  shock. 

Q.  Did  any  conversation  concerning  the  ring 
he  had  on? 

A.  He  said,  "I  might  have  cuffed  her  around  a 
little  bit.  I  wonder  if  my  ring  hurt  her."  I  said, 
"Oh,  well,  in  my  nursing  career  a  person  could 
ascertain  whether  a  person  w^as  hit  with  an  instru- 
ment or  with  a  tist."  He  said,  ''I  never  hurt  her 
in  my  life."  I  said,  "I  know  you  haven't.  Curly." 
That  is  all  that  was  said.  He  was  very,  very • 

Q.     Do  you  know  Betty  Harris'?  A.     Yes. 

Q.  Have  you  seen  Mr.  Urban  recently  concern- 
ing Betty  Harris? 

A.  Oh,  yes,  he  was  in  the  store.  He  wanted  to 
know  if  Betty  was  going  out  to  my  house,  stay  there 
room  and  board  out  there  for  awhile,  and  I  said  sh(* 
lived  so  far  out  and  he  said  she  was  trying  to  get 
her  citizenship  papers  and  wouldn't  go  too  good 
if  she  was  kiiown,  I  mean  in  getting  her  citizenshij) 
papers  if  it  would  come  out  that  she  was  associated 
with  a  character,  a  prostitue  like  Pat.  [545] 

Q.     When  was  that  that  he  saw  you? 

.\.     Oh,  that  was  three  or  four  days  ago,  I  guess. 

Q.     The  20th  of  this  month? 

A.  Well,  what  is  today?  Just  tlireo  av  four,  son^c 
time  a  "^ew  dnvs  aero  is  all. 
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Q.  Did  he  ask  you  to  take  Betty  Harris  out  to 
Ladd  Field? 

A.  Yes.  He  said,  "I  want  you  to  take  Betty  out 
to  your  house  for  a  couple  of  weeks."  I  said,  "I 
can't  take  boarders  and  roomers  out  there."  I  have 
to  cope  with  the  post  laws  and  rules  and  regulations. 
He  seemed  to  be  interested  in  Betty  getting  her 
citizenship  papers  and  wanted  nothing  to  be  thrown 
in  there  to  keep  her  from  getting  there. 

Q.     You  going  to  the  hospital  tomorrow? 

A.  Yes,  I  have  an  appointment  at  one-thirty.  I 
will  be  there  aproximately  an  hour. 

Q.     You  going  to  have  surgery  tomorrow? 

A.  No,  sir,  not  for  approximately  a  couple  of 
weeks  anyway. 

Q.     How  long  have  you  worked  for  Mr.  Urban? 

A.  Since  last  October,  October  the  4th.  I  do 
know,  maybe  I  am  out  of  order.  If  I  am,  will  you 
stop  me.  I  do  know  that  he  bought  her  winter 
clothing  and  all.  The  kid  didn't  have  anything. 
Matter  of  fact  is  I  volunteered  on  my  own  to  buy 
her  proper  clothes  for  burial.  She  didn't  even  own 
a  dress. 

Q.     You  bought  those,  didn't  you? 

A.     Out  of  my  own  pocket,  yes.  [545] 

Mr.  Stevens:  Your  witness,  Mr.  Taylor. 
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Redirect  Examination 
By  Mr.  Taylor: 

Q.     You  say  you  bought  the  burial  clothes? 

A.  Yes,  sir,  I  did.  I  volunteered.  He  didn't  ask 
me,  nobody  asked  me. 

Q.     Mr.  Urban  request  that? 

A.  No,  I  volunteered.  I  come  out  and  said, 
' '  Curly,  does  she  have  anything  decent  to  be  buried 
in."  He  said  some  slacks  and  sweaters.  I  said,  ''I 
will  buy  the  dress."  He  said  you  take  twenty  dol- 
lars out  of  your  till  and  buy  some  flowers  so  I 
bought  the  proper  apparel  for  her  to  be  sent  back 
home  in. 

Q.  Oh,  yeah,  Mrs.  Hetherington,  in  talking  with 
me,  you  had  talk  with  me  a  few  days  ago  about  this, 
did  you  not? 

A.    When  I  was  in  your  office,  yes. 

Q.     You  told  me  you  expected  to  ,s^o  to  surgery  ? 

A.  Well,  they  had  postponed  it.  They  said  they 
would  have  to  postpone  it  for,  I'm  not  ready  for 
surgery  as  yet. 

Q.  When  you  told  me  you  was  going  to  the  hos- 
pital tomorrow,  not  for  surgery? 

A.     No,  not  for  surgery. 

Q.  I  believe  you  told  me  you  would  not  be  avail- 
able? 

A.  I  said  I  definitely  had  to  keep  that  ap])oint- 
ment  because  they  had  some  consulting  doctors  in 
from  Anchoi'age   on   [546]  my  case.   Therefore,  I 
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have  to  be  there  at  one  o'clock.  I  don't  think  it  will 

take  over  an  hour  though. 

Mr.  Taylor:     That's  all. 

Mrs.  Hetherington:  May  I  leave  the  premises 
now,  sir? 

Mr.  Taylor:  Yes,  I  have  no  objection,  Mrs. 
Hetherington. 

Mr.  Stevens :  Thank  you,  Mrs.  Hetherington.  Oh, 
just  one  more  question,  Mrs.  Hetherington. 

Recross-Examination 
By  Mr.  Stevens : 

Q.  Did  Mr.  Urban  tell  you  why  he  wanted  to 
tell  you  to  take  Betty  Harris  out  to  your  place? 

A.  Well,  no,  primarily  he  seemed  her,  wanted 
her  taken  care  of.  I  don't  know  whether  he  didn't 
want  her  in  the  court  or  what  the  dickens  he  wanted. 

Q.  Did  he  tell  you  he  did  not  want  her  to  tes- 
tify? 

A.  No,  he  stated  he  was  afraid  for  her  to  tes- 
tify because  she  tried  to  get  her  citizenship  papers, 
it  may  go  against  her  case  by  her  associating  with 
a  prostitute. 

Mr.  Stevens:     Thank  you. 

(Witness  excused.) 

The  Court:  Will  coimsel  please  approach  the 
bench  ? 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury:)   [547] 
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The  Court:  This  matter  doesn't  pertain  to  the 
merits  of  the  case.  Here  is  a  note  to  one  of  the 
jurors  there  is  a  forest  fire  across  from  your  house, 
across  the  line  near  Creamers.  Someone  telephoned 
that. 

Mr.  Stevens :  Why  don't  we  take  the  recess  now ? 
It  IS  only  twelve  minutes.  That  would  be  perfectly 
all  right  with  me. 

The  Court :     Very  well. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  liad 
in  the  hearing  of  the  jury :) 

The  Court:  Members  of  the  jurv%  T  don't  think 
there  is  any  emergency  but  we  have  reached  nearly 
five  o'clock.  There  is  a  message  for  one  of  the 
jurors.  We  will  recess  until  ten  o'clock  but  T  wish  to 
again  admonish  you  not  to  discuss  this  matter  with 
anyone;  do  not  permit  anyone  to  discuss  it  with 
you ;  do  not  listen  to  any  conversation  concerning; 
the  subject  of  this  trial;  and  do  not  form  or  ox- 
press  any  opinion  until  the  case  is  finally  submitted 
to  you. 

Mr.  Stevens:  Tn  view  of  Mr.  Taylor's  objec- 
tions, we  would  like  to  withdraw  Government's 
Identification  20. 

The  Court :  It  may  be  withdrawn.  You  folks  ar" 
excused  until  ten  o'clock  tomorrow  morning. 

The  Clerk:  Court  is  adjourned  until  ten  o'clock 
tomorrow  morning. 

(Thereupon,  at  4:50  p.m.,  the  trial  of  this 
cause  was  adjourned  until  May  24,  1955,  at 
10:00  a.m.)  [548] 
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Be  It  Remembered,  that  upon  the  24th  day  of 
May,  1955,  at  the  hour  of  10:00  o'clock  a.m.,  the 
trial  of  this  cause  was  resumed,  the  plaintiff  and 
the  defendant  both  represented  by  counsel,  the 
Honorable  Vernon  D.  Forbes,  District  Judge,  pre- 
siding. 

The  Court:  Let  the  record  show  the  presence 
of  Mr.  Urban,  the  defendant,  and  Mr.  Stevens. 
Mr.  Miller,  do  you  wish  to  wait  for  Mr.  Taylor? 

Mr.  Miller:  If  the  Court  please,  he  was  around 
in  the  Clerk's  offic(^  when  I  left.  He  had  a  subpoena. 

The  Court:  Well,  we  might  proceed  with  the 
polling  of  the  jury. 

Mr.  Miller:     Yes,  sir. 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  .jury.) 

The  Clerk :  They  are  all  present,  your  Honor. 

The  Court:  Very  well.  Defendant  ready  to  pro- 
ceed ? 

Mr.  Miller :  The  defendant  is  ready,  your  Honor. 

The  Court:  The  government  is  ready? 

Mr.  Stevens:  The  government  is  ready,  your 
Honor. 

The  Court :  You  may  |)roceed. 
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the  witness  on  the  stand  whose  testimony  was  inter- 
rupted to  hear  the  testimony  of  the  witness  Hether- 
ington,  resumed  the  stand  for  further  cross-ex- 
amination: [549] 

By  Mr.  Stevens : 

Q.  Mr.  I^rban,  following  the  time  that  Mrs. 
Cathey  left  the  Alibi  Club  on  the  30th  of  January, 
who  stayed  in  that  room  that  she  had  been  in  *? 

A.  What  do  you  mean  who  stayed  in  there? 
Lived  there? 

Q.     Did  you  stay  in  if?  A.    Yes. 

Q.     At  night  ?  A.    Yes. 

Q.  Was  there  anyone  else  living  there  during 
that  time,  following  that  day"? 

A.     Nobody  lived  there,  no. 

Q.  Did  you  keep  the  door  locked  when  you 
weren't  there? 

A.  I  always  have  a  snap  or  a  lock  on  it  espe- 
cially if  I  have  papers  back  there  on  the  sale,  al- 
ways figured  the  sale  up  there. 

Q.  When  you  weren't  there,  did  you  keep  the 
door  closed  and  locked?  A.     Yes. 

Q.  Was  the  door  of  the  club  locked  when  you 
weren't  there? 

A.  T  always  keep  the  door  of  the  club  locked 
when  T  am  not  there  unless  there  is  a  bartender. 

Q.  Between  the  31st  of  January  and  the  26tli 
day  of  February  when  the  group  of  officers  came 
dovrn  there,  was  there  [550]  anyone  living  in  there 
besides  vou  in  that  room?  A.     No. 
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Q.  Do  you  know  whether  any  person  liad  a  fight 
in  there  after  Mrs.  Cathey  left? 

A.  Well,  there  was  no  fight  in  there  that  I  know 
of. 

Q.     Was  there  anyone  else  in  there  besides  you? 

A.  No.  The  bartender  lived  there  while  I  was 
in  jail,  but  I  mean  when  I  was 

Q.  That  was  after  the  26th  day  of  February,  is 
that  right  ? 

A.  Well,  he  lived  there  all  the  time  while  I  was 
arrested  and  in  jail. 

Q.  But  it  was  after  you  were  arrested,  was  it 
not? 

A.     Yes,  sir,  anybody  lived  there,  yes,  sir. 

Q.  Now  then,  after  the  22nd  day  of  January 
and  betw^een  that  day  and  the  26th  day  of  February 
of  this  year,  did  you  ever  look  around  in  that  room? 

A.     Same  as  it  always  was. 

Q.     Did  you  ever  notice  the  walls  of  that  room? 

A.     I  never  did  look  at  it. 

Q.  Did  you  take  Mrs.  Cathey 's  things  out  of 
the  drawer  when  they  went  out  of  the  drawers  there, 
the  chest  of  drawers  when  they  were  sent  down  to 
her  home? 

A.  Mrs.  Hathaway,  the  lady  that  testified  liere 
yesterday,  [551]  Marian,  I  can't  pronounce  her 
name,  she  is  the  one. 

Q.     Mrs.  Hetherington  ? 

A.     Hetherington.  She  lie!])ed  put  them  away. 

Q.    Did  you  help?  A.     Yes. 

Q.  Did  you  put  your  own  things  into  that  drawer 
after  her  things  were  taken  out? 
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A.  Some  of  my  dirty  clothes  have  been  in  it, 
bartenders  clothes  have  been  in  it. 

Q.  Did  you  put  your  clothes  in  the  chest  of 
drawers  that  was  at  the  foot  of  the  bedf 

A.     I  have  always  used  that  one  for  mine. 

Q.  You  have  always  used  that  one  for  your 
chest  of  drawers'?  A.     Yes. 

Q.  That  is  a  three-drawer  chest  of  draw^ers,  is 
that  correct? 

A.  Well,  in  the  last  three  or  four  months  I 
have  probably  had  fifteen  of  them  in  there.  I  haven't 
CA'en  got  any  of  them  now  in  there.  Got  one  out  in 
the  other  building. 

Q.  The  one  that  was  there  on  the  26t]i  day  of 
February,  was  that  the  one  in  there  when  Mrs. 
Cathey  was  there*? 

A.  I  think  I  bought  it  last  winter  some  time.  I 
bought  it  on  a  sale.  [552] 

Q.  Did  you  ever  look  in  the  second  drawer  of 
that  chest  of  drawers? 

A.     Never  paid  any  attention  if  I  did. 

Q.    Were  you  there  when  we  looked  into  it? 

A.     No. 

Q.  Well,  if  there  was  some  blood  in  that  drawer, 
do  you  knoAv  how  it  got  there? 

Mr.  Taylor :  Just  a  moment,  your  Honor.  We  are 
going  to  object  to  the  question  on  the  grounds  that 
a  26th  day  of  February,  your  Honor,  would  be  a 
little  bit  lat(>. 

Tlio  Court :     I  think  he  may  inquire. 

Mr.  Taylor:     No  foimdation  laid  for  any  seareli 
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or  inspection  of  his,  of  that  man's  room  on  the 

26th  day  of  February. 

The  Court:  He  is  merely  inquiring  of  this  wit- 
ness, however.  I  think  he  may  answer  if  he  knows. 

Mr.  Urban :  I  think  Mr.  Taylor  looked  the  other 
night  out  there. 

Q.  (By  Mr.  Stevens) :  My  question  was,  if 
there  was  some  blood  in  there  on  the  26th  day  of 
February  in  the  second  drawer  of  that  chest  of 
drawers,  would  you  know  how  it  got  there*? 

A.     No,  I  wouldn't. 

Q.     And  do  you  have  that [553] 

Mr.  Taylor:  Your  Honor,  I  am  going  to  object 
to  this  line  of  questioning.  There  is  no  testimony 
in  this  case  as  to  any  blood  in  any  drawers  in  that 
])lace  or  as  to  whether,  they  haven't  showed  whether 
the  drawers  that  was  in  there  at  the  time  of,  that 
Mrs.  Cathey  died  was  in  there  on  the  26th  daj^  of 
February. 

The  Court :     Sustained  at  this  time. 

Mr.  Taylor:  The  objection  came  after  the  an- 
swer, your  Honor.  Ask  that  the  answer  be  stricken. 

The  Court:     Let's  have  the  question  and  answer. 

(Thereupon,  the  reporter  read  the  question.) 

The  Court:     Sustained.  Proceed. 

Mr.  Stevens :  Your  Honor,  I  am  a  little  at  loss  to 
understand  what  was  sustained.  I  mean 

The  Court:  Mr.  Taylor  is  objecting  to  furtJicr 
questioning  concerning  blood  as  I  understand  his 
objection. 
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Mr.  Taylor:  Upon  the  grounds  that  there  is  no 
testimony  has  ever  been  given,  your  Honor,  in  the 
case  so  far  as  to  any  blood  in  that  room,  so  it  would 
be  improper  cross-examination. 

Q.  (By  Mr.  Stevens)  :  Mr.  Urban,  this  is  Gov- 
ernment's Identification  19,  you  have  examined  that 
previously  ? 

A.     This  is  the  chest  of  drawers  she  used. 

Q.  The  question,  Mr.  Urban,  have  you  examined 
this  previously  ?  [554] 

A.  I  saw  it  the  other  day.  I  never  paid  any 
attention  to  it. 

Q.  You  examined  it  when  you  were  sitting  at 
the  table  with  Mr.  Taylor,  didn't  you? 

A.     Just  looked  at  it. 

Q.     Would  you  care  to  look  it  over  now,  please? 

A.  It  don't  look  much  like  the  room.  This  hero 
is  the  chest  of  drawers  that  she  always  used  for 
herself. 

Mr.  Taylor:  Don't  testify  to  that.  Just  say  wliat 
it  is. 

Mr.  Urban:  That  is  partly  of  the  drawing  of 
the  room. 

Q.  (By  Mr.  Stevens)  :  Is  there  any  significant 
error  in  that  drawing? 

A.  Well,  it  ain't  drawed  out  like  the  room  should] 
be  at  all.  Corner  there  for  the  toilet.  It  could  bel 
any  kind  of  a  drawing. 

Q.  Does  it  show  the  location  of  the  bed  in  the] 
room?  A.     That's  right. 
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Q.     Is  that  the  approximate  size  of  the  room? 

A.  About  seven  feet  by  a  little  over  nine  feet. 
Something  like  that,  yes. 

Q.     That  is  the  approximate  size  of  the  bed? 

A.  Well,  it  is  a  regular  roll-a-way  bed.  Regular 
double  roll-a-way  bed.  I  wouldn't  say  the  size. 

Q.  And  this,  item  ''A,"  was  there  a  night  stand 
in  there  [555]  behind  the  door?  A.     Yes. 

Q.  And  there  was  a  chest  of  drawers  to  the  left 
right  inside  the  door  as  you  came  in? 

A.     Yes. 

Q.  And  another  set  of  drawers  at  the  foot  of  the 
bed?  A.     Yes. 

Q.  And  you  have  a  closet  at  the  left  end  of 
the  room  as  you  enter?  A.    Yes. 

Q.  The  only  significant  difference  then  is  this 
square  at  the  upper-most  portion  that  is  part 

Mr.  Taylor:  If  the  Court  please,  I  am  going  to 
object  to  any  further  cross-examination  about  this 
until  the  proper  foundation  has  been  laid  to  be  in- 
troduced in  evidence.  It  is  certainly  not  an  exhibit 
now. 

The  Court:  I  think  that  counsel  is  attempting  to 
do  that.  He  may  proceed. 

Mr.  Taylor:  It  is  improper  cross-examination, 
your  Honor.  They  attempted  to  get  it  in  the  other 
day.  It  was  refused. 

The  Court:     Overruled. 

Q.  (By  Mr.  Stevens) :  Now,  is  there  a  mirror 
right  over  the  chest  of  drawers  that  is  right  inside 
the  door  to  the  left  in  that  bedroom?  [556] 
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A.    Yes. 

Q.  And  are  you  familiar  ^Yith  that  general  aiea 
of  the  room?  A.     Yes. 

Q.  Prior  to  the  time  that  the  officers  came  there, 
did  you  notice  any  spots  on  that  wall  by  the  mirror  ? 

A.     I  never  noticed  any. 

Q.     Do  you  know  whether  there  were  any? 

A.     I  never  saw  any. 

Q.  And  the  wall  that  was  up  to  the  head  of  the 
bed,  faced  up  against  the  wall,  is  that  right,  head 
of  the  bed  was  to  the  right  as  you  went  in  the  door  ? 

A.     Yes. 

Q.  And  there  was  a  little  light  up  above  that 
bed,  is  that  correct?  A.    Yes. 

Q.  Were  you  familiar  with  that  light  during 
that  period  of  time  between  the  22nd  of  January 
and  the  26th  of  February  ? 

Mr.  Taylor:     Just  a  moment,  your  Honor.  I  am 
going  to  object  to  the,  to  any  further  questioning 
along  this  line,  incompetent,  irrelevant,  immaterial. 
The  proper  foundation  has  not  been  laid.  It  is  im- 
proper cross-examination,  as  it  has  not  been  none 
into  on  direct  examination,  your  Honor;  there  has 
lieen  no  testimony  by  the  government  as  to  the  mat- 
ters, that  they  are  now  seeking  to  elicit  from  this  wit- 
ness and  I   am  going  to  ad^dse  the   witness,   this 
witness  not  to  answer.  If  they  are  attempting  t( 
incriminate  himself,  your  Honor,  we,  which  they  ari 
trying  to  do,  I  am  going  to  advise  him  not  to  answei 
the  questions. 
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The  Court:  The  objection  is  overruled.  He  may 
answer. 

Mr.  Taylor:  I  am  going  to  advise  you,  Mr.  Ur- 
ban, that  if  you  feel  that  the  answer  tends  to  in- 
criminate you  that  you  don't  have  to  answer. 

Mr.  Stevens:  Respectfully,  your  Honor,  I  :lon't 
believe  there  is  such  an  objection.  When  the  de- 
fendant takes  the  stand  in  a  criminal  case  he  waives 
his  privilege  against  self-incrimination. 

The  Court :  The  court  has  ruled  and  Air.  Taylor 
is  merely  informing  him. 

Mr.  Urban :  Can  I  just  say  one  thing  ?  That  room 
I  used  for  a  storeroom  when  I  bought  the  place  out 
there.  The  paper  is  still  on  it,  the  same,  never  been 
changed  outside  of  black  paint  putting  on  the  glass. 
I  bought  that  place  two  years  ago  in  April,  or  in 
November  and  the  room  was  used  for  a  storeroom. 
I  don't  know  what  is  on  the  wall.  I  never  saw  no 
blood  on  the  wall  or  anything  like  that.  We  can  go 
out  and  look  at  it.  We  will  take  the  jury  out.  There 
has  never  been  a  thing  touched.  It  has  never  been 
painted  and  as  far  as  chest  of  drawers,  I  have  prob- 
ably owned  in  the  last  ,year  five  hundred  chest  of 
drawers  and  I  sold  one  out  of  there  the  other  da}^, 
I  put  another  one  in.  Somebody  wants  a  chest  o? 
drawers,  I  had  a  little  desk  I  kept  the  desk  in  there 
part  of  the  time.  Sometimes  1  have  it  out  in  the 
other  building.  At  the  present  time  I  have  a  desk  in 
there.  I  put  in  in  there  two  weeks  ago,  a  week  ago 
last  night  I  put  it  on  the  auction  sale.  If  there  is 
blood  in  the  drawers  of  that  I  never  ever  looked  in 
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it.  I  don't  think  there  is  any  clothes.  I  just  bought 

it  on  sale.  That  is  the  same  way  I  got  ahold  of  those 

otJKU'  two  chests  of  drawers,  the  same  way  as  the 

mirror.  I  got  it  on  the  sale.  I  can  show  you  on  the 

books. 

Q.  (By  Mr.  Stevens) :  Did  you  ever  turn  on 
that  light  between  the  22nd  day  of  January  and 
the  26th  day  of  February  of  this  year? 

A.     I  imagine. 

Q.     That  is  the  light  above  the  head  of  the  bed? 

A.     That's  right. 

Q.     You  never  noticed  anything  on  the  wall"? 

A.     Never  paid  any  attention. 

Q.  Did  you  see  anything  on  the  wall  before  that 
time '? 

Mr.  Taylor:  Just  a  moment,  don't  answer  that 
question.  I  am  going  to  object,  your  Honor,  to  the 
f  oiTn  of  the  question  as  it  presumes  that  he  had  seen 
blood  later  where  the  answer  has  been  no.  Don't 
answer  the  question. 

The  Court:  It  is  clear  that  he  says  he  did  not 
see  [559]  the,  anything  there  during  that  date.  Now, 
he  is  asking  the  questions,  Avhether  he  noticed  any- 
thing there  before  the  date.  I  don't  think  it  implies 
that  he  didn't  see  it  after.  He  may  answer. 

Mr.  Urban:  Not  that  I  ever  saw,  never  even 
looked. 

Q.  (By  Mr.  Stevens) :  That  is  before  the  22nd 
of  January  you  never  saw  anything  there  before 
then,  did  you? 

A.     I  never  saw  it  afterwards  or  before. 


United  States  of  America  527 

(Testimony  of  Leon  D.  Urban.) 

Q.  Now,  you  stated,  did  you  not,  that  Mr.  .leii- 
nings  had  been  personally  acquainted  with  Miss 
Cathey? 

A.  Well,  I  know  different  times  she  called  for 
number  twenty  cab. 

Q.  Did  you  see  Mr.  Jennings  with  Miss  Cathey 
at  any  time? 

A.  He  was  in  the  bar  a  few  times.  I  don't  know 
him  personally. 

Q.     But  did  you  see  him  with  her? 

A.     I  saw  him  come  pick  her  up. 

Q.     And  did  you  see  him  out  at  any  other  place? 

A.  Not  that  I  recollect.  As  far  as  cab  drivers 
til  Iking  to  people  when  T  am  at  the  bar. 

Q.  Never  mind  what  the  cab  drivers  said,  Mr. 
Urban.  Did  you  see  Mr.  Jennings  with  Miss  Cathey 
at  any  other  place,  at  any  other  time  other  than 
in  your  bar?  A.     Not  that  T  remember.  [560] 

Q.     You  had  seen  Mr.  Jennings  in  your  place? 

A.     Yes. 

Q.  And  did  Miss  Cathey  say  hello  to  Mr.  Jen- 
nings when  you  got  into  his  cab  that  night  on  the 
22nd?  A.     I  don't  remember. 

Q.  It  was  the  morning,  rather.  Did  she  recognize 
him  at  all?  A.     I  won't  say.  I  don't  know. 

Q.     Did  you  recognize  him? 

A.  I  never  paid  any  attention  to  who  was  driving' 
the  cab. 

Q.  Did  you  ever  ask  Mrs.  Cathey  who  had  ad- 
ministered this  beating? 

A.     I  asked  her  different  times. 
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Q.     When  was  the  first  time'? 

A.     When  she  come  home. 

Q.  Was  that  the  time  she  told  you  about  the 
woman  ? 

A.  That  is  when  she  told  me,  I  told  her  she 
would  have  to  go  to  the  hospital  and  I  said  Pat, 
who  done  it? 

Q.     And  what  did  she  say? 

A.  She  said  she  would  take  care  of  all  of  her 
own  beefs,  her  own  troubles. 

Q.     Did  she  tell  you  who  did  it?  A.     No. 

Q.     When  was  the  next  time  you  asked  her? 

A.  I  asked  her  the  next  morning,  too,  talked  to 
her.  [561] 

Q.     Did  she  tell  you  who  did  it  then? 

A.     No. 

Q.     When  was  the  next  time  you  asked  her? 

A.  I  wouldn't  say  that,  I  talked  to  her  different 
times.  She  wouldn't  say  a  word. 

Q.     Was  she  up  and  around  on  Monday? 

A.     Yes,  she  went  to  the  toilet  and  the  rest  ro(mi. 

Q.     Did  you  talk  about  her  condition  on  Monday? 

Mr.  Ta^dor:  Just  a  moment,  I  am  going  to.  it  is 
an  indefinite  question,  your  Honor,  talk  about  her 
condition.  T  think  who  tlie  conversation  with  should 
be  brought  forth  first. 

Tlie  Court:  Well,  in  view  of  the  objection  you 
will  re])lirase  your  question, 

Q.  (By  Mr.  Stephens)  :  Did  you  talk  to  Uv> 
Oathey  about  her  condition  on  Monday,  tliat  vsxiuld 
have  been  the  24th? 
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A.     I  told  her  we  should  call  the  doctor. 

Q.     Did  you  ask  her  then  who  had  beaten  her  ? 

Mr.  Taylor:  What  was  that  answer?  Would  you 
read  the  answer,  please? 

(Thereupon,  the  reporter  read  the  last  an- 
swer.) 

Mr.  Urban:  She  said  she  didn't  need  the  doctor, 
she  was  all  right.  [562] 

Q.  (By  Mr.  Stevens)  :  The  question  war^,  did 
you  ask  her  who  had  beaten  her  when  you  talked 
to  her  on  Monday? 

A.     I  asked  her  who  done  it  and  where  she  was  at. 

Q.     Did  she  tell  you?  A.     No. 

Q.  And  on  Tuesday,  did  you  talk  to  Mrs.  Cathey 
again  about  her,  the  beating? 

A.  Oh,  I  talked  to  her  every  day  as  far  as  that 
goes. 

Q.  Well,  on  Tuesday  did  she  tell  you  on  Tues- 
day? A.     She  didn't  tell  me  nothing. 

Q.  Did  she  tell  you  on  Wednesday  who  had 
beaten  her?  A.     She  never  told  me  who. 

Mr.  Taylor:  Your  Honor,  I  think  this  is  silly, 
repetitious.  He  already  stated  he  had  talked  a  num- 
ber of  times  during  the  week  and  I  think  it  is  im- 
proper. 

The  Court:  I  think  the  goverament  may  inquire 
of  the  witness. 

Q.  (By  Mr.  Stevens):  Did  she  tell  you  on 
Wednesday  who  had  beaten  her? 
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A.     She  never  did  tell  me. 

Q.     She  never  did  tell  you?  A.     No. 

Q.  Well,  where  did  you  get  the  story  about  tJie 
woman  ? 

A.  That  was  when  we  was  going  to  call  for  the 
doctor,  first  story.  [563] 

Q.  Which  time  that  you  were  going  to  call  the 
doctor?  A.     What  do  you  mean? 

Q.  You  called  for  the  doctor  twice;  was  it  on 
Saturday,  the  22nd  or  Sunday,  the  30th? 

A.     What  do  you  mean  Sunday,  the  30th? 

Q.  Sunda}^  the  30th  of  January  you  called  the 
doctor,  didn't  you? 

Mr.  Taylor :  Just  a  moment.  I  thinls:  Mr.  Stevens 
should  be  sworn  if  he  is  going  to  testify,  your  Honor. 

The  Covirt:     He  may  inquire. 

Mr,  Urban:  I  told  her  we  was  going  to  have  to 
call  the  doctor  on  the  22nd.  i 

Q.     (By  Mr.  Stevens)  :     Which  time  was  it  that    ' 
she  told  you  it  was  a  woman  that  beat  her  up  ? 

A.     On  the  22nd. 

Q.     I  thought  3^ou  just  told  us  that  she  didn't   \ 
tell  you  then  who  beat  her  up? 

A.     She  said  we  will  have  to  tell  that  story. 

Q.     What  did  she  tell  you  then  on  the  22Tid  ? 

A.     She  just  said  if  they  ask  you  tell  a  woman  J 
beat  me  up.  That  is  all  she  said. 

Mr.  Taylor:  Your  Honor,  we  are  going  to  ob- 
ject. This  is  repetitious.  It  has  been  gone  into  before 
on  cross-examination  [564]  by  Mr.  Stevens.  Tt  is 
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taking  up  the  time  of  the  Court  and  the  jury  and 

everybody  else. 

The  Court:     Overruled. 

Mr.  Taylor :  He  has  been  cross-examined  fully  on 
this  matter. 

The  Court:     Overruled. 

Q.  (By  Mr.  Stevens :)  Now,  on  the  30th  did  you 
have  any  conversation  with  Miss  Cathey  concerning 
hor  going  to  the  hospital? 

A.  No,  she  was  all  right.  She  was  feeling  good 
in  the  afternoon. 

Q.  Was  she  feeling  all  right  just  before  this  time 
when  her  back  popped  on  the  30th? 

A.     That's  right.  She  asked  me  to  rub  her  back. 

Q.  Did  she  talk  to  you  about  going  to  the  hos- 
pital then  ? 

A.  She  didn't  know  she  had  to  go.  She  was  all 
right  then. 

Q.  Did  she  say  anything  about  what  you  were  to 
tell  the  doctor  %  A.     No. 

Q.  Did  you  ever  talk  again  about  this  business 
of  what  you  were  supposed  to  say  when  she  went 
to  the  hospital? 

A.  No,  I  just  asked  her  where  she  had  been 
when  she  got  beat  up. 

Q.  So  the  only  time  you  talked  to  her  about  this 
story  [565]  about  the  woman  is  Saturday,  the  22nd, 
is  that  correct,  Saturday  night,  the  22nd,  just  be- 
fore you  called  the  doctor? 

A.  Well,  she  mentioned  it.  She  said  if  T  have  to 
go  to  the  doctor  that  is  w^hat  you  tell  them. 
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Q.     But  is  that  the  only  time,  Mr.  Urban? 

A.     Yes. 

Mr.  Taylor:  Let  Mr,  Urban  finish  th(^  question, 
please.  We  are  going  to  object  to  the  District  Attor- 
ney interrupting  the  witness  when  he  is  answering 
a  question. 

The  Court:     Proceed. 

Q.  (By  Mr.  Stevens)  :  Did  you  finish  your  an- 
swer, Mr.  Urban?  A.     Yes. 

Q.  You  didn't  talk  on  the  30th  then  concerning 
this  story  about  the  woman  with  Mrs.  Cathey? 

A.    No. 

Q.  Did  you  tell  the  corner's  inquest  that  that 
was  the  time  that  she  told  you  to  tell  the  story  was 
just  prior  to  the  time  she  was  taken  to  the  hospital 
on  the  30th?  A.     I  don't  remember. 

Q.  And  the  time  that  she  told  you  to  tell  this 
story,  did  she  tell  you  what  name  to  use? 

A.     No. 

Q.  Were  you  asked  by  the  coroner's  inquest,  the 
jury,  wiiat  the  girl's  name  was  in  this  story?  [566] 

Mr.  Taylor:  Just  a  moment,  don't  answer  that. 
Going  to  object  to  it,  your  Honor,  upon  the  grounds 
it  is  improper.  He  should  ask  the,  what  question  vras 
propounded  to  this  witness  and  if  he  interposed, 
returned  a  certain  answer,  your  Honor. 

The  Court:  The  difficulty  is,  Mr.  Taylor,  that 
there  was  no  official  record.  I  will  permit  counsel  to 
proceed. 

Mr.  Taylor:  Mr.  Stevens  is  reading  from  a  vrc- 
ord,  your  Honor. 
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The  Court:  We  were  speaking  of  an  offioin] 
record  and  I  think  that  counsel  h.as  a  right  to  at- 
tempt to  prove  inconsistent  prior  statements.  You 
may  proceed. 

Q.  (By  Mr.  Stevens)  :  Mr.  Urban,  you  were 
under  oath 

Mr.  Taylor:  Just  a  moment,  could  T  inquire  of 
the  Court  a  question? 

The  Court:     Certainly. 

Mr.  Taylor:  How  would  he  prove  them,  your 
Honor,  if  there  was  no  previous  record  of  the  case? 

The  Court :  Persons  present  that  may  have  heard 
them. 

Q.  (By  Mr.  Stevens)  :  You  were  under  oath 
before  the  coroner's  inquest,  were  you  not? 

A.     That's  right. 

Q.  And  were  you  asked  what  the  girl's  name  in 
that  story  was?  [567]  A.     I  don't  remember. 

Q.  Did  you  tell  them  that  the  girl's  name  was 
Peggy  or  something  like  that? 

A.     Not  that  I  remember. 

Q.  Directing  your  attention,  Mr.  Urban,  to  the 
occasions  you  have  testified  about  concerning  Mr. 
Beasley  called  to  the  Alibi  Club  on  the  afternoon 
of  Saturday,  the  22nd,  was  there  a  conversation  tli'Mi 
between  you  and  Mrs.  Cathey  concerning  who  had 
beaten  her  up?  A.     We  just  asked  her  is  a1i. 

Q.     Did  she  tell  you  who  had  beaten  1ier  up  ? 

A.     No. 

Q.     Did  you  ask  her  when  Mr.  Beasley  was  Wm-vv  ? 

A.    Yes. 
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Q.    What  did  she  tell  you?  A.     Said 

Mr.  Taylor :  Just  a  moment,  your  Honor,  would 
be  hearsay. 

The  Court :     He  may  answer. 

Mr.  Urban:  She  said  she  would  take  care  of  all 
of  her  own  troubles.  She  didn't  want  to  get  me  in- 
volved or  the  place  involved  in  any  troubles. 

Q.  (By  Mr.  Stevens) :  Did  she  mention  the 
woman  at  that  time  ? 

A.     She  never  said  anything  then.  [568] 

Q.     Pardon? 

A.     She  never  said  anything  in  front  of  him. 

Q.  She  didn't  say  anything  about  who  did  it 
in  front  of  Beasley? 

A.  I'm  sure  she  just  said  she  would  take  care 
of  her  own  beefs,  all  of  her  own  troubles.  I  know 
she  told  him  to  leave  the  phone  alone. 

Q.  Did  the  coroner's  jury  ask  you  what  she  had 
told  you  at  that  time? 

Mr.  Taylor :  Just  a  moment,  your  Honor.  We  are 
going  to  object  to  what  a  jury,  a  question  the  jury 
asked,  your  Honor,  as  it  is  the  record  would  be  the 
best  evidence. 

The  Court :     There  is  no  record,  but  he  might  be 
asked  whether  he  was  asked  that  question  or  not  ' 
in  the  coroner's  inquest. 

]Mr.  Taylor:  I  think,  your  Honor,  that  it  should 
be  si:>ecitic,  the  wording  of  the  question. 

The  Court:     Proceed,  Mr.  Stevens. 

Q.  (By  Mr.  Stevens)  :  Well,  were  you  asked 
specifically  by  the  coroner's  jury  if  you  knew  any- 
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thing  about  this  other  woman  that  she  told  you  liad 

beat  her  up  ? 

A.     I  don't  remember  just  how  it  was  asked. 

Q.  Did  you  tell  the  coroner's  jury  that  while 
Beasley  was  there  she  said,  "I  had  my  money  talvcn 
away  from  me  by  a  trick'"?  [569] 

Mr.  Taylor :  Just  a  moment,  your  Honor.  We  are 
going  to  object  as  the  question  is  not  properly  put 
and  it  is  leading  question  if  it  was  put  that  way  and 
I  believe  it  would  be  incompetent,  irrelevant  to  this 
case. 

The  Court:  Well,  it  becomes  difficult  for  the 
Court  in  view  of  the  prior  objection  that  the  record 
would  be  the  best  evidence  and  the  proper  way  for 
the  government  attorney  to  proceed  whereas  the 
Court  has  not  construed  the  testimony  in  the  coro- 
ner's inquest  as  being  an  official  record,  so  the  ex- 
aminer is  placed  in  a  peculiar  position,  and  so  is  the 
Court  by  your  objection,  Mr.  Taylor. 

Mr.  Taylor:  Well,  I  am  certainly  put  in  a  pe- 
culiar position,  by  Mr.  Stevens  in  attempting  to 
pursue  this  line  of  questioning.  He  would  be  put 
under  the  same  obligation  to  ask  the  question  if 
he  returned  such  and  such  an  answer  to  a  question 
which  was  propounded  by  the,  either  the  Ilistriet 
Attorney  or  members  of  the  coroner's  jury.  He  is 
required  to  do  that  regardless  of  whether  he  has 
got  a  record,  his  own  record  here  that  he  made  or 
whether  he  has  got  the  official  record,  or  if  there  was 
no  record  at  all.  He  is  still  confined  to  wliat  the 
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answer  was.   He  is   attempting  to   impeach,   your 

Honor,  that  is  the  only  way  he  can  impeach. 

The  Court:  He  can  impeach  by  asking  him  on 
a  prior  occasion  whether  he  made  a  certain  state- 
ment. 

Mr.  Taylor:  That  would  be  a  statement  in  re- 
sponse to  [570]  a  particular  question,  would  it  not  ? 

The  Court :  Well,  if  we  had  a  record  that  would 
be  true,  but  there  being  no  record  the  counsel  can- 
not refer  to  the  record  except  by  your  urgence  that 
is  the  only  time  that  he  has  referred  to  the  record 
that  he  has  before  him,  as  I  understand.  Mr. 
Stevens,  is  that  right  f 

Mr.  Stevens:  That's  right,  your  Honor,  I  am  at- 
tempting to  do  what  Mr.  Taylor  has  asked  me  to  do. 
We  have  offered  this  record  to  Mr.  Taylor  and  he, 
and  we  agree  that  it  is  not  official  in  the  sense  of  an, 
in  the  sense  it  was  officially  reported,  but  I  don't 
see  how  we  can  do  it  otherwise.  I  have  asked  par- 
ticularly the  question  which  was  asked  and  then 
asked  Mr.  Urban  particularly  the  answ^er,  if  he  gave 
that  answer. 

Mr.  Taylor:  Well,  I  have  no  objection  if  he  will 
pursue  it  that  way,  if  he  will  ask  him  if  to  a  cer- 
tain question  did  he  return  a  particular  answer  and 
read  it.  I  don't  care  whether 

The  Court:  Well,  Mr.  Stevens,  Mr.  Taylor  has 
explained  the  procedure  to  which  he  will  have  no 
objection.  If  you  will  ask  the  witness  if  he  was  asked 
a  s|)ecific  question  and  if  he  gave  a  specific  answer. 
Is  that  right,  Mr.  Taylor? 
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Mr.  Taylor:  That's  right,  your  Honor.  That  is 
the  proper  way. 

Q.  (By  Mr.  Stevens) :  Well,  then,  Mr.  Urban, 
were  you  asked  specifically,  [571]  ''and  you  don't 
know  anything  about  this  other  woman  that  sup- 
posedly beat  her  up  " ;  do  you  recall  that  question  in 
the  coroner's  inquest "? 

A.     I  don't  remember  just  how  they  did  ask  it. 

Q.  Do  you  recall  that  general  subject  of  conver- 
sation down  there? 

A.     Yes,  but  I  don't  recall  just  what  was  said. 

Q.  Did  you  then  answer  specifically,  ''no,  that 
was  just  talk  because  she  said,  told  me  that  she  was 
beat  up  by  a  trick"? 

A.  Well,  she  would  say  she  was  beat  up  or  robbed 
or  something.  I  can't  tell  you  just  how  it  was  said 
there. 

Q.  When  was  it  she  told  you  that  she  was  beat  uj) 
by  a  trick? 

A.  I  don't  remember  if  she  did  say  it  that  way 
or  not. 

Q.  Well,  is  that  what  you  told  the  coroner's  in- 
quest ? 

A.  I  don't  remember  just  how  I  did  tell  them 
that. 

Q.     If  you  told  them  that,  was  that  the  truth? 

A.     That's  right. 

Q.     When  did  it  happen  then? 

x\.     T  don't  remember  just  how  she  did  say  it. 

Q.  Well,  when  was  there  any  conversation  be- 
tween you  and  Mrs.  Cathey  concerning  a  trick  ? 
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A.  Next  day  I  wanted  to  know  what  happened 
and  why  she  got  all  beat  up.  [572] 

Q.     And  that  was  on  Sunday? 

A.     Yes,  Sunday  evening. 

Q.     By  what  do  you  understand  a  trick  to  mean? 

A.     Guys  looking  for  a  girl. 

Q.     That  means  an  act  of  prostitution,  doesn't  it? 

A.     That's  right. 

Q.  And  did  she  talk  to  you  about  an  act  of 
prostitution  on  Sunday? 

A.  I  asked  her  why  she  went  out  anyway  to 
start  with.  That  is  the  only  question  I  remember 
asking  right  now.  The  w^ay  it  was  said  on  the 
coroner's  jury  I  can't  say  for  sure. 

Q.  But  did  she  tell  you  on  Sunday  that  she  had 
been  Ijeaten  up  by  a  trick  ?  J 

A.  She  never  said  before  she  said  they  took  my 
money.  I  presumed  it  was  a  trick. 

Q.     She  never  told  you  then  it  was  a  trick? 

A.  She  never  told  me  who  it  was  or  how  it  was 
done  or  anything.  She  never  would  answer. 

Q.     What  about  this  story  about  the  w^oman? 

A.     She  told  me 

Mr.  Taylor :     Just  a  moment ;  just  a  moment.  Are 
those  questions  in  that  record  that  you  are  asking,  \ 
Mr.  Stevens? 

Mr.  Stevens:  Mr.  Taylor,  obviously  those  ques- 
tions aren't  in  the  record.  [573] 

Mr.  Taylor:     I  understood  that  he  was  to  read  ,j 
the  question  and  ask  if  he  returned  certain  answers. 
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The  Court:  He  did  that,  Mr.  Taylor,  and  now 
he  is  going  into  general  cross-examination. 

Mr.  Stevens :  There  were  just  two  questions  from 
the  record  and  I  obviously  read  them  directly. 

Q.  (By  Mr.  Stevens)  :  Wliat  about  the  story 
about  the  woman,  didn't  slie  tell  you  that"? 

A.  That  is  what  she  wanted  to  tell  the  doctor 
if  she  had  to  go  to  the  hospital. 

Q.     That  was  on  Saturday  night,  the  22nd? 

A.     That  was  in  the  afternoon. 

Q.  It  was  before  the  doctor  came  on  the  22nd 
then?  A.     That's  right. 

Q.     Did  she  ever  mention  a  trick  to  you? 

A.     Well,  I  don't  know  if  she  called  it  that  or  not. 

Q.     Well,  what  did  she  call  it? 

A.     I  don't  remember  just  how  she  did  say  it. 

Q.  Now,  Mr.  Urban,  do  you  remember  what  she 
said  to  you  when  she  came  into  the  bar  on  the  morn- 
incT  or  the  early  afternoon  of  the  22nd,  don't  you? 

A.  She  said,  well,  she  took  all  my  money,  too. 
She  finally  found  four  bits  in  her  pocket.  She  said, 
*'I  want  to  buy  a  drink."  That  is  all  that  was  ever 
said.  [574] 

Q.     Did  she  mention  the  word  trick  to  you  then  ? 

A.  I  don't  remember  just  how  she  did  say  it. 
I  Q.  Did  she  imply  to  you  that  she  had  been 
I  beaten  up  by  a  trick  ? 

j      Mr.  Taylor:     Just  a  moment,  your  Honor,  we  are 
!  going  to  object  to  that,  be  calling  for  a  conclusion, 
i  your  Honor,  as  to  what  somebody  else  meant. 
:      The   Court:     Well,  Mr.   Taylor,  the  word  trick 
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has  been  used  and  tlie  examiner  is  trying  to  find  out. 

Mr.  Taylor :  Well,  the  examiner  is  trying  to  find 
out  what  this  man  thought  somebody  else  meant. 

The  Court:  Well,  he  is  trying  to  find  out  how 
if  the  witness  did  use  the  word  trick,  he  is  trying 
to  find  out  why  he  used  it.  He  may  proceed. 

Mr.  Urban:     I  don't  remember  how  I  said  it. 

Q.  (By  Mr.  Stevens)  :  Well,  then,  this  story 
about  the  trick  that  was  your  idea,  is  that  right. 
Ml.  Urban?  A.     No,  sir. 

Mr.  Taylor:  Object  to  the  question,  your  Honor. 
Don't  answer  it. 

Mr.  Stevens:     He  already  answered  it. 

Mr.  Taylor:     What  w^as  the  answer. 

(Thereupon,  the  reporter  read  the  answer.) 

Mr.  Taylor:     Calling  for  a  conclusion.  [575] 

Q.  (By  Mr.  Stevens) :  Now,  during  the  time 
that  Mrs.  Cathey  was  in  the  bar,  the  Alibi  Club 
from  the  22nd  to  the  30th  of  January,  did  you  ever 
examine  the  marks  on  her  body"? 

A.  I  rubbed  stuff  on  them  different  times  and 
helped  her  around  a  little. 

Q.  Did  you  ever  notice  any  finger  marks  on  her 
body "? 

A.  I  wouldn't  know  finger  marks  from  any  other 
marks. 

Q.  Well,  on  the  30th  of  January,  did  you  notice 
any  finger  marks  on  her  body? 

A.     Same  marks  that  was  there  all  the  time. 
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Q.  Did  you  notice  her  skin  and  the  bruises  on 
her  skin  on  the  30th  ? 

A.     Oh,  they  were  the  same. 

Q.     Were  they  turning  any  different  color? 

A.  Well,  she  always  did  any  time  you  touelied 
her  she  would  turn  a  little  brown  anyway,  not  bad. 
I  might  have  been  imagining  things,  too,  because 
I  was  kind  of  worried. 

Q.  Did  you  tell  the  coroner's  jury,  and  Mr. 
Taylor,  this  is  again  in  compliance  with  your  re- 
quest, from  the  record,  that  on,  "the  first  time  I 
noticed  her  turning,  her  skin,  of  course,  she  was 
around  the  bar,  she  always  wore  slacks  and  lots 
of  times  she  would  have  a  little  beer  or  something, 
we  would  ])e  sitting  around  there  and  she  would 
show  me  the  finger  marks'"?  [576] 

A.  Well,  she  would  always,  wherever  somebody 
grabbed  ahold  of  her  to  dance  it  would  leave  marks 
on  her.  It  would  go  away  the  next  day  or  the  day 
after, 

Q.  This  is  specifically  on  the  30th,  Mr.  Urban, 
did  you  tell  them  you  did  that  on  the  30th? 

A.  I  never  said  anything  about  finger  marks 
on  the  30th. 

Q.  Now,  yesterday  evening  just  before  the  cross- 
examination  was  temporarily  interrupted  we  had 
1  gone  through  the  fact  that  before  Mrs.  Cathey's 
death  you  had  told  Mr.  Goodfellow  about  the,  the 
I    story  about  the  woman,  is  that  correct? 

A.    Yes. 
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Q.  And  before  Mrs.  Cathey's  death  you  bad  told 
Mr.  DeWalt? 

A.     I  didn't  tell  Mr.  DeWalt  anything. 

Q.  You  never  told  Mr.  Dewalt  anything  dowTi  at 
the  Alibi  Club? 

A.  An  he  asked  what  had  happened  and  I  said 
she  had  a  fight  awhile  back.  I  called  the  doctor. 

Q.     You  didn  't  tell  him  anything  about  a  woman  ? 

A.  I  never  said  anything  that  I  remember.  I  told 
him  there  was  no  use  to  ask  questions,  the  doctor 
had  been  in  there,  she  had  been  in  a  tight  a  few 
days,  the  22nd  before.  I  don't  remember  if  I  told 
him  the  exact  date  or  not. 

Q.  And  then  wiien  Officer  Byrom  saw  you  right 
after  Mrs.  Cathey  died,  what  story  did  you  tell 
him"?  [577] 

Mr.  Taylor:  That  has  already  been  gone  into, 
your  Honor.  We  object  to  it,  repetitious. 

The  Court :     He  may  answer. 

Mr.  Urban:     I  don't  remember. 

Q.  (By  Mr.  Stevens) :  Did  you  tell  him  whal 
you  have  told  this  jury  here  or  what  you  told  MrJ 
Goodfellow  before  she  died? 

A.     I  don't  remember  what  I  said. 

Q.  Well,  then,  when  you  went  over  to  see  Mr. 
Wii'th  and  Mr.  Goodfellow  over  in  the  police  sta- 
tion after  Mrs.  Cathey  died  what  story  did  you 
tell   them? 

Mr.  Taylor :  Already  been  gone  into,  your  Honor. 
We  object,  repetitious. 

The   Court:     The   court  is  a   little  more  liberal 


United  States  of  America  543 

(Testimony  of  Leon  D.  Urban.) 
than  usual  because  the  cross-examination  has  been 
broken  up  twice.  He  may  proceed. 
Mr.  Urban:     I  answered  once. 
Q.     (By  Mr.  Stevens) :     Well,  tell  us  again.  That 
was   last  night. 
A.     At  the  police  station? 

Q.     Over   at  the  police  station  on  the  morning 
of  the  31st,  what  story  did  you  tell  them? 

Mr.  Taylor :  We  are  going  to  object,  your  Honor. 
This  is  absolutely  repetitious.  I  don't  think  any- 
thing to  be  gained  by  it,  not  adding  to,  subtracting 
from  the  case.  We  [578]  feel  it  is  unduly  prolonging 
this  interrogation.  If  he  testified  to  it  let  him  roll  it 
back  into  the  record  there,  find  out  what  he  wants. 
The  Court:  I  believe  repetition  is  frequently 
permitted  in  cross-examination.  The  Court  will  per- 
mit it. 

Q.     (By  Mr.    Stevens):     Will  you  tell  us  that 
story,  please,  Mr.  Urban? 
A.     Which  is  that  ? 

Q.  The  one  you  told  Mr.  Wirth  and  Mr.  Good- 
fellow  at  the  police  station  on  the  morning  of  the 
31st  of  January.  A.     31st  of  January  ? 

Q.    Yes. 

A.  That  is  when  I  went  up  and  took  her  address 
up  and  got  her  address  for  her  mother  and  give  it  to 
the  police  station  and  I  took  it  and  sent  a  wire  to 
her  mother. 

Q.  What  did  you  tell  Mr.  Wirth  and  Mr.  Good- 
fellow? 

A.     They  started  in  asking  me  about  it.  I  just 
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told  them  that  she  told  me  a  woman  beat  her  up. 

Q.  You  repeated  the  story  about  the  woman 
then?  A.     Well,  they  asked  me. 

Q.  Mrs.  Cathey  was  already  dead  at  that  time, 
was  she  not?  A.     That's  right. 

Q.  What  was  your  reason  for  continuing  that 
story  after  she  died  ?  [579] 

A.  I  told  Frank  to  come  out  and  see  me.  I  didn't 
feel  like  talking  that  night.  I  felt  kind  of  bad 
about  it.  I  thought  a  lot  of  her. 

Q.     But  you  repeated  the  same  story,  did  you  not  ? 

A.  I  just  told  him  what  Mr.  Goodfellow  had 
asked  me.  I  told  Frank,  I  will  see  you,  so  I  went 
home. 

Q.  They  asked  you  for  the  description  of  this 
woman?  A.     I  don't  remember. 

Q.     They  asked  you  if  you  knew  where  she  lived  ? 

A.     No,  not  that  I  remember. 

Q.     They  asked  you  if  you  knew  her  personally? 

A.     I  told  them  I  didn't  know  any  woman. 

Mr.  Stevens:  That's  all,  Mr.  Urban.  Thank  you 
very  much. 

Mr.  Ta^^lor:     Just  a  moment. 

Redirect  Examination 
B>'  Mr.  Taylor : 

Q.  Mr.  Urban,  in  response  to  questions  by  Mr. 
Stevens  you  said  that  the  drawers,  chest  of  drawers 
in  her  room  had  been  changed  a  num))er  of  times? 

A.     Yes,  sir. 
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Q.     And  how  would  that  happen? 

A.  Somebody  looking  for  a  certain  chest  of 
drawers.  If  I  got  a  set  in  the  room  I  go  in  and  sell 
them,  take  them  out,  put  something  else  in.  [580] 

Q.  And  as  to  those,  how  many  chest  of  drawers 
was  there  in  the  room  at  the  time  that  Miss  Cathey 
went  to  the  hospital?  A.     There  was  two. 

Q.  And  how  long  had  those  chest  of  drawers 
been  in  there? 

A.  Well,  one  of  them  had  only  been  in  a  few 
days.  I  could  find  out  the  exact  date  because  it  was 
sold  through  the  public  finance,  and  I  bought  it 
through  the  public,  they  sell  stuff  on  the  sale  so  I 
bought  it  there.  I  could  check,  see  what  date  it  was. 

Q.     And  how  about  the  other  one  ? 

A.  Well,  I  bought  it  on  a  sale  for  Mrs.  Cathey. 
She  wanted  it  because  it  was  small. 

Q.  And  were  those  second  hand  desks,  Mr.  Ur- 
ban ?  A.     Yes. 

Q.  And  was  Miss  Cathey  bleeding  considerable 
when  she  came  home  the  morning,  the  afternoon  of 
the  22nd'?  A.     She  wasn't  bleeding. 

Q.    What?  A.     She  wasn 't  bleeding. 

Q.  Did  she  bleed  any  when  you  removed  the 
stitches  from  her  lips? 

A.  No,  a  little  under  the  lip.  She  had  a  little 
bit  in  her  spit  was  all. 

Q.  Now  you,  Mr.  Stevens  has  talked  to  you 
quite  a  bit  about  a  woman,  Mr.  Urban,  that  you 
testified  that  Miss  Cathey  [581]  asked  you  to  state 
that  she  had  been  in  a  fight  with  a  woman? 
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A.     That's  right. 

Q.  So  that  then  was  an  entirely  mythical  woman 
concocted  by  Miss  Cathey? 

A.     That's  right,  as  near  as  I  know. 

Q.  Now,  also,  Mr.  Urban,  Mr.  Stevens  asked 
you  on  the  afternoon  of  the  30th  before  Miss  Cathey 
was  taken  to  the  hospital  the  evening  of  the  30th, 
he  mentioned  was  Miss  Cathey  in  any  condition  at 
that  time  to  talk  regarding  her  condition  or  any- 
thing else? 

A.  Yes,  we  had  sausage  and  hamburger  and  we 
made  it  in  hamburger  and  w^e  both  eat  there. 

Q.     What  time  was  that? 

A.  Oh,  I  would  say  around  four  o'clock  in  the 
afternoon. 

Q.  And  then  when  was  it  that  she  had  this 
seizure,  what  time  of  the  afternoon  or  evening 
was  that? 

A.  Well,  it  was  in  the  evening,  I  would  say 
around  eight  o'clock.  I  am  not  exactly  sure  of  the 
time.  That  is  when  I  first  called  and  called  to  get 
the  doctor  and  he  got  there  about  an  hour  later, 
an  hour  and  a  half  later. 

Q.  And  that  seizure  was  such  it  alarmed  you 
then,  did  it,  Mr.  Urban?  A.     Yes. 

Q.  And  you  called  the  doctor  to  get  her  to  the 
hospital.  So  then  through  the  entire  nine  days  that 
she  was  home  there  [582]  after  she  was  beat  on 
the  22nd  you  had  a  number  of  conversations  about 
who  had  beat  her,  is  that  right?  | 

A.     I   asked  her  different  times.   She   said  she  " 
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didn't  want  to  say  a  word.  She  would  take  care  of 

her  own  troubles. 

Q.  She  was  adamant  then  that  she  was  going  to 
take  care  of  her  own  revenge,  if  any,  was  going 
to  be  had,  is  that  right?  A.     That's  right. 

Q.     Did  you  ask  to  see  Frank  Wirth? 

A.     Yes,  I  did  one  day. 

Q.  Now,  now,  Mr.  Urban,  I  don't  know  whether 
Mr.  Stevens  confused  or  whether  you  were  con- 
fused, I  would  like  to  get  this  straightenel  out,  did 
you  talk  to  Mr.  Goodfellow  at  the  police  station 
on  the  morning  of  the,  Fairbanks  police  station 
early  in  the  morning  of  the  31st,  right  after  Miss 
Cathey's  death? 

A.     Frank  Wirth  is  the  one  I  talked  to. 

Q.     What? 

A.  Frank  Wirth  was  there.  He  is  the  one  I 
talked  to. 

Q.     Frank  Wirth,  the  city  police  then  was  he? 

A.     Yes,  he  was  chief  detective. 

Q.  And  on  that  morning  was  Mr.  Goodfellow, 
the  territorial  highway  policeman,  was  he  at  the 
city  police  office? 

A.     He  was  standing  there. 

Q.  He  was  standing  there,  and  you  had,  you  testi- 
fied that  you  had  a  talk  with  him  at  the  hospital, 
is  that  right?  [583] 

A.     Yes,  he  come  up  there. 

Q.  And  was  that  the  time  that  you  gave  him  the 
story  that  Miss  Cathey  had  asked  you  to  give? 

A.    Yes,  before  she  died,  passed  away. 
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Q.  And  after  you,  after  she  died  then,  after  she 
died  then  yon  gave  them  the  story  as  it  actually 
was,  is  that  right? 

A.  When  I  went  to  the  police  station  to  take  her 
address  I  just  told  Frank  what  I  had  told  Mr. 
Goodf  ellow  and  I  told  Frank  to  come  out  and  see  me. 

Q.  Did  you  have  a  talk  with  Mr.  DeWalt,  police 
officer,  Fairbanks'? 

A.  No,  when  we  was  putting  her  in  the  ambu- 
lance he  walked  up  and  he 

Q.     Just  a  moment.  O.  K.,  go  ahead. 

A.  A¥e  was  putting  her  in  the  ambulance.  I 
believe  he  just  walked  up  and  said,  "What's 
wrong." 

Q.  Wait  a  minute,  just  a  moment,  a  little  louder, 
Mr.  Urban,  I  can't  hear  you. 

A.  He  walked  up.  He  had  his  flashlight.  He  said, 
"What's  wrong?"  I  just  told  him  the  doctor  had 
left,  give  her  a  shot,  she  would,  she  had  been  in  a 
fight.  That's  all  I  told  him.  I  never  told  him  no 
specific  dates  or  anything  that  I  remember  at  all. 

Q.     Where  would  that  take  place "? 

A.  That  was  at  the  Alibi  Club  when  the  ambu- 
lance was  [584]  getting  ready  to  bring  her  to  the 
hospital  the  30th  it  was. 

Q.  Now,  after,  from  the  time  that  Miss  Cathey 
had  the  seizure,  I  believe  it  was  a  doctor  called  it 
a  seizure  at  the  Alibi  Club,  was  she  able  to  carry 
on  a  conversation?  A.     Yes,  sir. 

Q.     Did  sh(^  talk  to  the  doctor  when  he  came? 
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A.  No,  when  he  came  she  was  pretty,  well,  when 
he  come  the  30th  you  mean  ? 

Q.     Sir?  What  day  do  you  mean? 

Q.  That  was  on  the  31st  when  he  came  and 
ordered  her  to  the  hospital? 

A.     It  was  the  30th. 

Q.     What?  A.     The  30th. 

Q.     The  30th,  yeah. 

A.     No,  she  was  pretty  well  out  when  he  come. 

Q.  You  know  what  I  meant  by  seizure,  the  time 
she  had  that  convulsion  and  kind  of  seemed  to  go 
into  a  coma?  A.     Yes. 

Q.  Was  she  ever  conscious  again  after  that  to 
carry  on  a  conversation  with  her? 

A.  No,  at  the  hospital  I  was  rubbing  her  fore- 
head a  little  bit  she  opened  her  eyes.  That  is  when 
w^e  wxnt  and  got  the  imrse  then  because  she  began 
to  choke, 

Q.  Just  keep  your  voice  up,  Mr.  Urban.  It  is  a 
little  [585]  difficult  when  we  are  competing  with  the 
Army  Air  Force  here  so  we  will  have  to  keep  our 
voices  up  so  we  can  hear. 

A.  From  the  time  we  left  or  the  doctor  come  out 
to  the  Alibi  to  the  time  she  was  in  the  hospital 
she  didn't  speak  but  up  at  the  hospital  I  kind  of 
rubbed  her  forehead  and  a  lot  of  blood  come  out  of 
her  mouth  before  she  started  pumping  on  her 
throat,  so  I  was  rubbing  her  head,  her  forehead 
was  kind  of  damp.  She  opened  her  eyes  and  she 
closed  them.  I  went  and  got  the  nurse.  She  began 
to  choke  again. 
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was  half  owner.  She  had  to  work  one  shift.  What 

she  done  when  she  got  off  shift  was  her  business. 

Q.     Do  }'ou  know  what  that  business  was? 

A.     Well,  I  can't  prove  anything. 

Q.     I  am  asking  you  if  you  know  what  it  was? 

A.     Well,  just  hearsay  is  all. 

Q.     From  who? 

A.     I  heard  her  mention  it  to,  at  the  bar. 

Q.     Did  you  work  last  night,  Mr.  Urban?  [588] 

A.     Yes,  until  a  quarter  till  five  this  morning. 

Q.     Till  five  this  morning.  What  were  you  doing? 

A.  Well,  we  had  a  sale  last  night,  by  the  time 
you  get  the  bills  figured  up  on  the  sale,  pay  off. 

Q.     By  sales  what  do  you  mean? 

A.     The  auction  sale. 

Q.  That  held  in  your  warehouse  out  near  the 
Alibi  Club?  A.     That's  right. 

Q.     Then  what  did  you  do? 

A.  I  tended  bar  then  until  just  about  ten  min- 
utes till  five,  the  time  I  got  the  register  checked 
and  got  the  lights  out. 

Q.     Have  any  trouble  out  there  last  night? 

A.     The  bartender  got  drunk. 

Q.     What? 

A.  The  bartender  was  drunk  when  I  got  off  from 
court  yesterday. 

Q.     Have  a  fire? 

A.  Yeah,  he  laid  down  in  my  bed,  the  Alibi 
Club,  in  the  room,  burned  a  whole  in  the  mattress, 
burned  Jill  tlie  blankets  up,  the  sheets. 

Mr.  Tavlor:     That's  all. 


United  States  of  America  553 

(Testimony  of  Leon  D.  Urban.) 

Recross-Examination 
By  Mr.  Stevens: 

Q.  Just  one  line  of  inquiry  here,  Mr.  UriDan.  Did 
you  [589]  state  that  Mrs.  Cathey  could  talk  to 
you  after  this  pop  on  the  back  on  the  30th  of  Janu- 
ary ?  A.     No. 

Q.  Did  she  carry  on  a  conversation  with  you 
after  that?  A.     No. 

Q.  Well,  after  that  happened,  this  loud  pop  that 
you  have  told  us  about,  what  did  she  do? 

A.  She  just  kind  of  like  she  passed  out  and  that 
is  when  I  called  the  doctor.  I  never  waited  and  I 
called,  called  home,  told  them  it  was  very  important, 
I  had  to  have  the  doctor  and  his  wife  got  ahold  of 
the  doctor  and  he  come. 

Q.  She  didn't  tell  you  her  fingers  were  getting 
numb  % 

A.  Well,  I  don't  remember  just  how  she  did  say, 
when  I  was  rubbing  her  back  she  said,  rub  my 
hand  a  little  bit,  my  fingers  is  kind  of  numb,  or  sore 
on  the  ends.  I  don't  remember  just  how  she  did  say. 

Q.  Was  that  before  or  after  the  snap  of  the 
back? 

A.  Before.  I  was  getting  ready  to  rub  her.  I 
rubbed  her  arms  and  legs. 

Q.  She  didn't  say  anything  to  you  at  all  after 
that  snap  of  the  back,  is  that  right  ?  A.     No. 

Ml.   Stevens:     Thank  you,  Mr.  Urban. 

Mr.  Taylor:     That's  all,  Mr.  Urban. 

(Witness  excused.)  [590] 
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Mr.  Taylor:     Like  to  call  Mr.  McKenna. 

MICKEY  McKENNA 

a  witness  called  in  behalf  of  the  defendant,  was 
duly  sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Taylor: 

Q.  State  your  name,  please? 

A.  Mickey  McKenna. 

Q.  And  where  do  you  reside,  Mr,  McKenna? 

A.  Fairbanks  Hotel. 

Q.  And  what  is  your  occupation  or  business,  if 
any?  A.     Bartender,  sir. 

Q.  Where  you  tend  bar? 

A.  Players  Club. 

Q.  How  long  have  you  tended  bar  there? 

A.  Two  years  this  time. 

Q.  Have  you  been  tending  bar  the  last  two  days  ? 

A.  Not  the  last  two  days. 

Q.  Where  have  you  been  ? 

A.  I  was  up  the  river. 

Q.  Fishing?  A.     Well,  tried  it. 

Q.  I  believe  you  just  returned  from  your  fish- 
ing trip,  did  you  ? 

A.  I  come  in  about  ten  minutes  to  ten.  [591] 

Q.  Were  you  tending  bar  on  the  22nd  day  of 
January,  1955? 

A.  Yes,  I  can't  remember  that. 

Q.  What?  A.     I  don't  remember  that. 

Q,  Are  you  acquainted  with  Mr.  Urban,  the  de- 
fendant? A.     Yes,  sir. 
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Q.  Are  you  acquaitned  with  a  Miss  Cathey  who 
is  now  deceased?  A.     Yes. 

Q.     Myrtle  Cathey.  Do  you  know  a  Mr.  Haretos? 

A.     George?  Yes. 

Q.  And  do  you  know  a  bartender  by  the  name 
of  Murray?  A.     Yes. 

Q.  Now,  calling  your  attention  to  the  early  morn- 
ing hours  of  the  22nd  day  of  January,  1952,  ask  you 
to  state,  did  you  see  Mr.  Urban  and  Miss  Cathey  in 
the  Players  Club? 

A.  Yes,  the  morning,  yeah,  they  were  in,  what 
day  it  was  I  don't  know,  but  they  were  in  there 
one  morning. 

Q.     And  about  that  time  was  it?  About  that  time 
of  the  morning? 
Bk     A.     Well,  it  could  have  been.  The  date  I  don't 
remember. 

Q.  And  do  you  remember  the  sequence  in  which 
you  saw  these  people? 

A.  Well,  yes,  the  last  time  they  were  in  there 
bought  a  drink  for  the  house.  [592] 

Q.    Who  bought  the  drink  for  the  house? 

A.     Curley. 

Q.  And  did  they  both,  did  they  both  arrive  there 
at  the  same  time? 

A.     Gee,  that  I  don 't  remember.  Both  sitting  there 
j    when  they  ordered  the  drink  though. 

Q.     And   do   you   know   how   many   drinks   you 
served,  Mr.  McKenna? 
I        A.     Around  about  seven  or  eight. 
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Q.     You  remember  what  the  bill  was  *? 

A.  Seven  or  eight,  eight  dollars  I  think  it  was. 
He  did  it  twice  before  they  left. 

Q.     So  spent  sixteen  dollars  there,  is  that  right? 

A.     Yes,  sir. 

Q.  And  did  you  see  Mr.  Urban  and  Miss  Cathey 
leave  the  place? 

A.  Seen  them  going  to  the  door.  I  says  "good 
night"  to  them. 

Q.  Was  there  any  unusual  episode  took  place  as 
they  were  going  out  or  prior  to  going  out? 

A.     No,  didn't  see  it. 

Q.  x\nd  w^as  you  in  a  position  where  you  had 
a  clear  view  of  the  Players  Club  from  the  bar  to- 
ward the  door? 

A.     I  am  in  the  best  position  in  the  world. 

Q.  And  I  am  going  to  ask  you  a  direct  question, 
did  you  [593]  see  Miss  Cathey  fall  on  the  floor? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  see  Mr.  Urban  use  any  force  or 
violence  toward  Miss  Cathey? 

A.     No,  sir,  I  did  not.  Not  in  the  club. 

Q.  And  when  you  said,  where  were  they  when 
you  said  good  night  to  them  ? 

A.  Heading  right  to  the  door  and  I  always  say 
good  night  to  anybody  that  will  timber. 

Q.  And  was  you  in  a  position  where  you  could 
see  them  go  out  the  door? 

A.  They  are  right  at  the  door.  The  door  just 
swings,  I  am  looking  right  over  the  bar  when  they 
says  good  night. 
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Q.  Was  there  anything  unusual  take  place  when 
they  went  out  the  door? 

A.     I  didn't  notice  anything,  no,  sir. 

Q.     Do  you  know  George  Haretos? 

A.     Yes,  sir. 

Q.  Do  you  remember  what  George  Haretos'  con- 
dition was  that  night  in  relation  to  soberiety? 

A.  No.  Everybody  was  drinking,  no  different 
than  usual  or  any  other  night. 

Q.  At  any  time  did  joii  see  George  Haretos  go 
toward  the  door  to  intercept  Mr.  Urban  and  Miss 
Cathey '? 

A.     No,    sir,    I    don't    think    so.    Can't    remem- 
ber. [594] 
II     Q.     And  if  he  had  a  run  toward  the  door  would 
you  have  seen  himl 

A.  I  imagine  I  would  have.  I  was  in,  right  be- 
hind the  bar  where  I  would  seen  anybody  running 
or  heard  anything. 

Q.  Now,  Mr.  McKenna,  did  you  hear  any  argu- 
ments or  quarrel  between  Mr.  Urban  and  Miss 
Cathey  that  night? 

A.  No,  because  they  were  sitting  right  in  front 
of  my  service  set-up.  I  would  have  heard  that. 

Q.    You  would  have  heard  it? 

A.     Sure,  right  in  front  of  what  they  call  the 
I   service  set-up. 
I       Q.     Now,  do  you  remember  who  was  sitting  with 

them? 
I       A.     Oh,  about  seven  or  eight  people.  Jimmy  was 
on  one  corner,  George,  him  and  her,  a  GI,  I  think 
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on  this  side.  I  can't  remember.  That  was  the  last 
timber   I   had.   There   was   about   six   or   seven   of 
them  at  the  bar  anyway. 

Q.     And 

A.     One  guy  standing  down  by  the  piano. 

Q.  That  bar  I  believe  is  in  the  form  of  a  ''U," 
is  it  not?  A.     Yeah. 

Q.  At  which  side  of  that  "U"  were  they  sitting 
on  ? 

A.  I  am  always  on  the  left-hand  side  of  the  bar. 
That  is  where  I  work  out  of.  It  would  be  the  right- 
hand  side  going  in.  [595] 

Q.     Right-hand  side  going  in?  A.     Yeah. 

Q.  And  the  end  of  that  leg  of  the  bar  the  piano 
player  sits?  A.     Yah,  back  bar  piano. 

Q.     Now,  how  long  have  you  known  Miss  Cathey  ? 

A.  Oh,  I  never  really  knew  her  personally.  She 
just  come  in  and  drank  there.  That  was  all. 

Q.  How  often  would  she  come  to  the  Players 
Club? 

A.  Gosh,  I  can't  remember  that  but  I  remember 
seeing  her  often  anyway. 

Q.  And  what  would  you  say  as  to  her  drinking 
habits?  A.     She  was  a  good  one. 

Q.  Good  drinker,  and  what  would  you  say  as  to 
her  disposition  when  she  is  taking  on  a  load  of 
drinks  ?  f 

A.  Oh,  I  can't  say  anything  about  that.  She  liked 
to  have  a  lot  of  fun.  k 

Q.  Well,  ill  what  particular  method  would  she 
pursue  to  have  that?  L 
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A.  Oh,  just  singing  and  gay,  keep  going.  Course 
she  never  did  stay  there  very  long  at  any  time  that 
she  ever  come  in. 

Q.     Did  she  ever  dance?  A.     Beg  pardon? 

Q.     Ever  dance? 

A.     Oh,  yes,  she  danced  out  there.  [596] 

Q.     What  kind  of  dances  would  she  put  on? 

A.     Oh,  get  out  there  and  dance  by  herself. 

Q.  She  ever  fall  down  in  one  of  those  dances, 
you  ever  see  her  fall  down? 

A.  Yeah,  one  time  right  in  the  bandstand.  That 
could  happen  to  anybody.  I  did  that,  too? 

Q.     Was  that  prior  to  this  night? 

A.     Oh,  yeah,  that  was  back  quite  awhile  before. 

Q.     Quite  a  while  before  ?  A.     Yeah. 

Q.  Did  you  ever  hear  her  have  quarrels  with 
anybody  any  place? 

A.  No.  That  is  the  only  place  I  ever  seen  her 
was  just  in  my  place. 

Q.  She  conducted  herself  all  right  when  she 
came  there  to  the  Players  Club? 

A.  Oh,  well,  she  never  stayed  there  long,  you 
know,  she  would  have  just  one  or  two  and  then 
move  out. 

Q.  Now,  that  early  morning  of  the  22nd  of 
January,  did  you  hear  any  discussion  between  Curly 
and  Pat  about  going  home? 

A.  Well,  yeah,  he  asked  her  to  go  on  home  and 
she  said,  well,  buy  another  drink,  so  that  is  when 
he  bought  the  other  drink.  That  is  when  he  timbered 
the  next  time. 
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Q.     Then  they  both  got  off  the  stool? 

A.     They  went,  I  said  good  night,  kids,  like  I 

say  to  [597]  everybody. 

Mr.  Taylor:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Stevens: 

Q.  Now,  Mr.  McKenna,  do  you  drink  when  you 
are  on  duty?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  you  keep  right  up  with 
the  crowd,  don't  you?  A.     Well,  I  drink. 

Q.  Well,  do  you  keep  up  with  the  crowd  that  is 
in  there? 

A.  It's  pretty  hard  to  keep  up  with  about  three 
of  four  hundred  dollars  worth  of  drinking  a  night. 
You  can't  do  that. 

Q.     You  know  George  Haretos? 

A.     Yes,  sir. 

Q.    You  know  Jim  Murray?  A.     Yes,  sir. 

Q.     You  see  Jim  in  there  that  night  ? 

A.     Yes,  sir. 

Q.  AVas  he  down  by  the  piano  anywhere  that 
you  remember? 

A.  Could  have  been,  Buz  was  playing.  They 
move  around  all  the  time. 

Q.  Do  you  know  whether  George  was  down  there 
by  the  piano? 

A.     Sitting  down  by  the  piano? 

Q.  Was  W  sitting  at  the  bar  with  Pat  at  all, 
any  time  that  night  ?  [598] 


ft 
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A.     No,  I  don't  think  so. 

Q.     Did  he  buy  her  a  drink  that  night? 

A.  Well,  he  might  have  because  he  always  does 
buy  drinks  when  he  comes  in. 

Q.  If  Mr.  Haretos  said  that  he  sat  at  the  bar 
and  bought  Pat  Cathey  a  drink  that  night,  would 
you  say  he  was  wrong? 

A.  No,  I  couldn't  say  he  was  wrong.  I  don't  re- 
member. 

Q.  And  if  Mr.  Murray  and  Mr.  Haretos  said  they 
were  down  by  the  piano  would  you  say  that  was 
wrong,  that  night?  A.     No. 

Q.  And  do  you  know  Sherry  Johnson,  Sherry 
Yendes?  A.     No,  sir. 

Q.     Do  you  know  a  girl  named  Sherry? 

A.     No,  I  don't. 

Q.  Was  there  a  girl  came  in  with  Curley  that 
night,  did  you  see  a  girl  come  in  with  Curley  that 
night?  A.     No. 

Q.  Do  you  know  a  little  girl,  a  little  woman  really, 
not  a  girl,  a  little  woman  that  is  a  little  hard  of 
hearing  named  Sherry?  A.     No. 

Q.     Do  you  remember  seeing  Miss  Cathey  fall? 

A.     I  didn't  see  Miss  Cathey  fall. 

Q.  Well,  could  you  say  that  she  did  not  fall 
while  she  was  leaving  the  place  that  night?  [599] 

A.  I  couldn't  say  that.  They  were  walking  out 
the  door  when  I  seen  them. 

Q.     Then  you  went  about  your  business? 

A.    Yes. 
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Q.  You  didn't  pay  any  particular  attention  to 
them  leaving,  you  said  good  night  and  went  on  about 
your  business? 

A.  They  were  at  the  door  when  I  said  good 
night. 

Q.     They  were  already  going  out  the  door? 

A.  They  were  going  out  the  door  this  way,  some- 
body called  me  and  I  went  to  pouring  my  drinks. 

Q.     You  didn't  see  her  fall  at  all? 

A.     No,  sir. 

Q.  Did  you  see  George  Haretos  start  toward  the 
door  to  help  Pat  Cathey  that  night? 

A.     No,  sir,  I  did  not. 

Q.  Do  you  know  whether  he  did  start  toward 
the  door  to  help  Pat  Cathey  ?  A.     No,  sir. 

Q.     You  didn't  see  him?  A.     No,  sir. 

Q.     Or  don't  you  remember? 

A.     I  don't  remember. 

Q.     Would  you  say  that  he  didn't? 

A.     I  couldn't  say  either  way. 

Q.  Well,  now,  if  there  was  some  small  family 
quarrel  [600]  there  in  your  bar  and  someone  started 
to  intervene,  would  you  tell  them  to  stay  out  of  it, 
it  wasn't  any  of  his  business? 

A.     Surely,  that  is  why  I'm  there. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 
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Redirect  Examination 
By  Mr.  Taylor: 

Q.     Then    if    Haretos    had    of    rushed    toward 
the  door,  you  would  have  seen  him? 

A.  Anything  like  that  I  am  the  one  most  likely 
to  see  that. 

Q.  If  anybody  fell  off  the  bar  stool,  Mr.  Mc- 
Kenna, would  you  see  that? 

A.     Yes,  I  see  them  all  the  time. 

Q.  That  would  be  the  time  you  would  quit  selling 
them  anymore  liquor? 

A.     They  don't  get  any  more. 

Q.  And  if  Miss  Cathey  had  fell  off  the  stool 
that  night,  you  would  have  noticed  it? 

A.  I  would  heard  it  or  seen  it.  I  would  have 
looked  anyway.  I  would  have  remembered  it. 

Q.  Mr.  Stevens  asked  you  about  a  girl  named 
Yendes,  Sherry,  Sherry,  might  go  a  little  more  in 
that,  it  is  a  girl  that  is  quite  hard  of  hearing.  She 
is  practically  deaf?  A.     No,  I  don't. 

Q.     You  don't  know  her?  [601]  A.     No. 

Mr.  Taylor:     That's  all. 

Recross  Examination 
By  Mr.  Stevens: 

Q.  Now,  had  Miss  Cathey  come  to  the  point 
where  you  wouldn't  sell  her  any  more  liquor  that 
night  ? 

A.  No,  it  wasn't  that  way.  Curley  bought  a  drink 
there  and  he  says,  well,  let's  go  and  she  says,  ''well, 
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buy  another  drink"  and  that  is  just  what  he  did. 
I  just  remember  the  drink.  George  could  have 
bought  a  drink  for  the  four  of  them.  I  don 't  remem- 
ber that,  but  I  do  remember  the  two  timbers  in  a 
row. 

Q.  Did  you  see  George  with  Pat  Cathey  before 
Curley  came  in  the  bar?  A.     No. 

Q.  Well,  would  you  say  that  Mrs.  Cathey  was 
fairly  well  intoxicated?  Did  you  hear  my  question? 

A.     No,  sir. 

Q,  Would  you  tell  us  just  how  intoxicated  you 
thought  Mrs.  Cathey  was  that  night? 

A.     She  was  tight  all  right. 

Q.     She  was  pretty  well  gone  then? 

A.     Yeah. 

Q.  Had  you  ever  seen  her  stagger  out  of  the 
place  ? 

A.  I  have  seen  her  drinking  before,  never  seen 
her  stagger.  [602] 

Q.     How  long  have  you  known  Mr.  Haretos? 

A.  Oh,  off  and  on  since  I  got  out  of  the  service 
here  in  '45,  I  would  say. 

Mr.  Taylor:     How  long?  I  didn't  get  that. 

Mr.  McKenna:     Since  I  got  out  of  the  service, 
since  I  have  been  tending  bar  around  town,  since  ! 
1945  I  would  say. 

Q.     (By  Mr.  Stevens)  :     And  how  long  have  you  f 
known  Mr.  MuiTay? 

A.  I  think  just  about  since  he  come  to  town. 
I  don't  know  how  many  years,  about  four  or  five 
years,  I  don't  know. 

I 
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Q.  Do  3^011  know  whether  they  have  had  an) 
difficulites  with  Mr.  Urban?  A.     No. 

Q.    And  if  Mr.  Haretos  would  say  that  he  did 
go  toward  the  door,  as  a  matter  of  fact  went  out 
side   of   the   chib   to   follow   Pat   Cathey   and   Mr. 
Urban  that  night  to  see  what  the  dispute  was,  would 
you  say  he  is  wrong  *? 

A.  I  don't  know  about  that.  I  will  say  a  lot  of 
people  go  out  the  door.  I  never  pay  any  attention 
to  that,  just  single  people  going  out. 

Q.  You  would  say  you  didn't  see  him  if  he  did, 
is  that  right '^  A.     Surely. 

Q.  And  if  Mr.  Murray  said  he  saw  Pat  Cathey 
fall  would  you  say  he  was  wrong*?  [603] 

A.     I  can't  say.  I  didn't  see  it. 

Mr.  Stevens:     Thank  you  very  much. 

Redirect  Examination 
By  Mr.  Taylor : 

Q.  Is  Mr.  Haretos  quite  a  heavy  drinker,  Mr. 
McKenna?  A.     He  drinks,  sir. 

Q.     What?  A.     He  drinks,  sir. 

Q.  Now  at  four,  between  four  and  four-thirty  in 
the  morning  he  might  be  pretty  well  loaded,  wouldn't 
he? 

A.  Well,  the  drinking  itself  is  bound  to  catch 
up  with  you. 

Q.  Well,  isn't  at  a  fact,  Mr.  McKenna,  he  is 
considered  a  drunkard?  A.     No,  sir. 

Q.    What?  A.     No. 

Q.  Considered  a  heavy  drinker  then? 
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A.     Just  a  heavy  drinker. 

Q.     AVhat? 

A.  Just  a  drinker.  I  don't  know  what  you  would 
call  a  heav}"  drinker. 

Q.     Steady  drinker? 

A.     Just  a  drinker.  Just  a  guy  that  likes  to  drink. 

Mr.  Taylor:  That's  all,  Mr.  McKenna.  Thanks 
very  much.  [604] 

Mr.  Stevens:  Thank  you  very  much,  Mr.  Mc- 
Kenna. 

(Witness  excused.) 

Mr.  Taylor:  Call  Mr.  Sundborg.  If  the  Court 
please,  I  just  recollect  I  have  a  subpoena  out  for 
Mr.  Sundborg  and  I  requested  him  to  be  here  at 
two  o'clock  instead  of  this  morning.  Could  we  take 
the  recess  till  two. 

The  Court:  You  don't  have  another  witness  to 
go  ahead  with  now*? 

Mr.  Taylor :  Not  right  at  this  time,  your  Honor. 
We  have  one  other  witness  we  have  a  subpoena  for 
h\\\  he,  T  don't  believe,  has  been  served  yet. 

The  Court:  Members  of  the  jury,  once  more  it 
is  my  duty  to  admonish  you  that  it  is  your  duty 
not  to  discuss  the  subject  matter  of  this  trial  with 
anyone ;  do  not  permit  anyone  to  discuss  it  with  you ; 
and  do  not  listen  to  any  conversation  concerning 
the  subject  of  the  trial ;  do  not  form  or  express  any 
opinion  thereon  until  the  case  is  finally  submitted 
to  you.  Do  we  have  anything  at  one-thirty? 

The  Clevk:     No,  we  do  not,  your  Honor. 

The  Court:     Court  will  adjourn  until  two  o'clock. 
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The  Clerk:     Court  is  adjourned  until  two  o'clock 
this  afternoon. 

(Thereupon,  at  11:35  a.m.,  a  recess  was  taken 
until  2:00  p.m.)  [605] 


Afternoon  Session 

(The  trial  of  this  cause  was  resumed  at  2 :00 
p.m.,  pursuant  to  the  noon  recess.) 

The  Court:  Let  \\\q  record  show  the  presence 
of  the  defendant  and  his  counsel;  the  government 
attorneys.  The  parties  wish  the  jury  polled? 

Mr.  Taylor:  Stipulate  that  the  jury  are  all 
present,  your  Honor. 

The  Court:     Does  the  government  so  stipulate. 
Mr.  Stevens:     The  government  so  stipulates,  yes, 
your  Honor. 

The  Court:     Very  well. 

Mr.  Taylor:  If  the  Court  please,  we  had  a  couple 
witnesses  subpoenaed  to  appear  this  afternoon.  We 
find  out  one  of  them  is  in  Anchorage  and  the  other 
was  in  McKinley  Park  and  we  would  like  to  move 
this  Court  to  take  one  hour's  recess.  We  have  others 
that  could  testify  to  the  same  set  of  facts  and  I 
think  we  could  have  them  here  by  three  o'clock. 
We  would  ask  postponement  until  three  o'clock. 

Mr.  Stevens:  We  have  no  objection.  We  like- 
wise find  a  witness  is  in  Anchorage  and  in  view 
of  the  fact  that  not  only  is  one  in  Anchorage  but  the 
other  is  on  a  fishing  trip  in  Big  Delta,  two  officers, 
one  formerly  before  the  Court,  Mr.  Trafton,  and 
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in  view  of  the  fact  that  we  cannot  obtain  their  testi- 
mony in  time  before  the  trial  ends,  we  would  ask 
the  Court  [606]  to  strike  from  the  record  all  ref- 
erence to  any  stains  or  any  type  of  spots  in  the 
room  that  Myi'tle  Cathey  was  in  and  instruct  the 
jiii-y  to  dis]  egard  them.  We  cannot  get  Mr.  Trafton 
back  here  in  time. 

The  Court:  Very  well.  Members  of  the  jury, 
at  this  time  the  Court  instructs  you  to  disregard 
any  testimony  that  has  been  offered  in  this  case 
relating  to  any  blood  stains  that  might  have  been 
in  the  room  in  the  Alibi  Club.  Does  that  cover  the 
situation,  Mr.  Stevens? 

Mr.  Stevens:  Thank  you,  your  Honor,  yes,  and 
I'm  sorry. 

The  Court:  And  this  is  an  important  case  and 
the  Court  is  going  to  grant  the  request  of  the  de- 
fendant and  once  more  I  admonish  you  folks  not 
to  discuss  the  subject  of  this  trial  with  anyone; 
not  to  permit  anyone  to  discuss  it  with  you;  and 
not  to  listen  to  any  conversation  concerning  the 
subject  of  this  trial;  and  do  not  form  or  express 
any  opinion  thereon  until  the  case  is  finally  sub- 
mitted to  you.  Will  3^ou,  please,  return  to  your  posi- 
tions at  three  o'clock? 

The  Clerk:     Court  is  at  recess  until  three  o'clock. 

(Thereupon,  at  2:05  p.m.,  the  Court  took  a 
recess  until  3:00  p.m.,  at  which  time  it  recon-P 
vened    and    the    trial    of    this    cause    was    re- 
sumed.) 

Tlie  Clerk :     Court  has  reconvened.  [607] 
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The  Court:  The  parties  wish  to  have  the  jury- 
polled  ? 

Mr.  Taylor:  No,  we  will  stipulate,  your  Honor, 
that  all  the  members  of  the  jury  are  present. 

Mr.  Stevens:     We  will  so  stipulate,  your  Honor. 

The  Court:     Very  well.  You  may  proceed. 

Mr.  Taylor:  I  would  like  to  call  Doctor  Storrs, 
your  Honor. 

The  Court :     Very  well. 

DR.  HENRY  STORRS 

a  witness  called  in  behalf  of  the  defendant,  was 
duly  sworn,  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Taylor: 

Q.     Will  you  state  your  name,  please? 

A.     Henry  Storrs. 

Q.     And  where  do  you  reside,  Mr.  Storrs? 

A.     I  live  in  College. 

Q.     And  what  is  your  profession  or  business? 

A.     I  am  a  surgeon. 

Q.  And  are  you  regularly  licensed  doctor  and 
surgeon  under  the  Territory  of  Alaska,  laws  of  the 
Territory  of  Alaska?  A.     That's  right. 

Q.  What  degrees  do  you  have.  Doctor,  in  medi- 
cine or  surgery? 

A.     I  have  a  M.D.  degree.  [608] 

Q.  And  what  school  did  you  attend  to  acquire 
that? 

A.  University  of  Pennsylvania,  School  of  Medi- 
cine. 
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Q.  And  did  you  take  any  post-graduate  or  spe- 
cialized work  afterwards? 

A.    Yes,  sir,  I  took  six  years  of  surgical  training. 

Q.  And  have  you  then  been,  how  long  have  you 
been  in  actual  practice,  Doctor? 

A.     Almost  three  years. 

Q.  And  then  you  had  six  years  of  special  train- 
ing, and  how  much  or  regular  training? 

A.     Five  years. 

Q.     Five.  Eleven  years,  was  that,   all  together? 

A.     Yes,  sir. 

Q.  Now,  Doctor,  I  want  to  ask  you  a  h.ypothetical 
question  based  upon  certain  evidence.  Doctor,  assum- 
ing that  a  woman  of  a  hundred  sixty-eight  pounds 
weight  who  was  under  the  influence  or  liquor  and 
was  sitting  in  the  rear  seat  of  an  automobile  and 
who  wore  her  hair  long  and  that  a  man  seized  her  b}' 
the  hair  with  both  hands,  dragged  her  out  of  the 
cab  and  then  ten  feet  across  the  ground  to  the  door 
of  a  building  and  then  into  the  building,  and  that 
her  entire  weight  was  dragged  by  her  hair.  Now, 
assuming  those  facts.  Doctor,  do  you  have  an 
opinion  based  upon  your  medical  studies  and  upon 
your  professional  practice  as  to  the,  as  to  the  re- 
sult to  the  head,  scalp  or  hair  of  the  woman?  Just 
say  yes  or  no,  have  you  got  an  opinion?  [609] 

A.     Yes. 

Q.     What  is  that  opinion,  Doctor? 

Mr.  Stevens:  I  will  object  until  Mr.  Taylor 
further  qualifies  the  Doctor  to  show  his  experience 
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in  regard  to  injuries  to  the  head,  particularly  in- 
juries from  hair  pulling. 

Q.  (By  Mr.  Taylor)  :  Doctor  based  upon  your 
experience  as  to  loss  of  scalp  in  cases  that  you  have 
treated  and  injuries  from  pulling  of  hair,  can  you 
base  an  opinion  upon  these  assumed  state  of  facts'? 

A.  There  are  some  dozen  cases  that  have  been 
reported  in  medical  literature  with  which  I  am 
familiar. 

Q.  And  then  based  upon  that  and  your  studies 
and  you  then  could  give  an  opinion  in  this  case, 
Doctor  ?  A.     Yes. 

Q.    What  would  be  that  opinion? 

Mr.  Stevens:  I  object  further  until  we  know  the 
authorities  and  upon  what  the  Doctor  bases  his 
testimony. 

Mr.  Taylor:  Your  Honor,  I  don't  believe  that  is 
necessary.  I  believe  the  Doctor  can  give  his,  show  his 
studies  and  course  of  the  professional  work  and 
he  can  answer  and  then  if  the,  Mr.  Stevens  wants 

The  Court:  He  may  answer.  Of  course,  he  is 
subject  to  cross-examination. 

Dr.  Storrs:  As  far  as  pulling  out  of  the  auto- 
mobile, [610]  it  w^ould  be  only  minor  damage.  There 
is  a  downward  trend,  it  would  be  an  upsetting  of 
the  equilibrium,  a  small  bruise  perhaps,  nothing 
more.  As  far  as  dragging  the  total  weight  without 
any  assistance  by  the  hair  with  sufficient  hair  so 
that  the  hair  didn't  come  out  in  the  hands  as  under 
the  assumed  question,  there  would  be  a  tendency 
to  pull   the   scalp  away  from  the  bone,   from  the 
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skull.  In  other  words,  the  skin  and  hair  would  stay 
together  and  the  tendency  would  be  to  pull  the 
scalp  away  from  the  bone  and  if  it  didn't  come  all 
the  way  loose  there  would  be  a  tendency  to  bleed 
under  the  scalp  and  there  would  be  evidence  of 
separation  of  the  scalp  from  the  bone. 

Q.  Doctor,  taking  the  weight  of  the  woman  into 
consideration,  would  you  state  your  opinion  as  to 
whether  or  not  the  scalp  could  be  torn  loose  from  the 
head? 

A.  With  a  horizontal  drag  it  might  not  be  pulled 
loose  with  somebody  pulling  gradually  and  slowly. 
If  they  was  pulled  upwards  as  has  been  shown  in 
numerous  cases,  the  scalp  will  come  loose  entirely 
and  will  be  scalped.  This  has  happened  in  numerous 
cases  where  a  woman  working  around  an  overhead 
belt,  machinery  wiiere  the  hair  is  caught  and  pulled 
the  entire  scalp  is  pulled  loose. 

Q.  Now,  assuming  that  the  scalp  was  torn  loose 
from  the  skull.  Doctor,  what  would  be  your  opinion 
as  to  profuse  bleeding  between  the  skull  and  the 
scalp  ? 

Mr.  Stevens:  I  object  to  that.  That  is  a  hypo- 
thetical [611]  question  based  upon  facts  not  in 
evidence. 

The  Court :     He  may  answer. 

Dr.  Storrs:  There  would  be  profuse  bleeding. 
There  is  a  lot  of  blood  vessels  between  the  scalp 
and  the  skull  and  there  would  be  a  lot  of  bleeding. 

Q.  (By  Mr.  Taylor)  :  I  assume  then  from  your 
answer,  Doctor,  that  it  would  be,  there  would  be 
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either  a  scalping  or  there  would  be  a,  the  scalp  would 

be  torn  loose  from  the  skull,  is  that  right? 

A.     Yes. 

Mr.  Taylor :     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Stevens: 

Q.  Doctor,  then  would  you  tell  us  what  authori- 
ties have  you  referred  to  for  this  information? 

A.  I  can't  quote  you  the  exact  source  of  litera- 
ture because  it  isn't  fresh  in  my  mind. 

Q.     How  long  ago  did  you  review  them,  Doctor? 

A.  The  last  one  would  be  about  two  years  ago 
I  would  say. 

Q.  Have  you  ever  had  any  experience  with  a 
situation  where  the  hair  has  been  pulled  in  a  violent 
type  of  crime? 

A.  I  have  had  experience  where  it  has  been  re- 
moved surgically. 

Q.  No,  the  question  though,  Doctor,  have  you 
had  any  experience  with  hair  that  has  been  pulled 
in  connection  with  a  [612]  violent  type  of  crime  ? 

A.     Not  with  crime,  no,  sir. 

Q.  Now,  this  bleeding  you  have  spoken  about 
under  the  scalp,  would  any  of  that  be  located  in  the 
temporalis  area? 

A.    What  do  you  refer  to  as  the  temporalis  area  ? 

Q.  Well,  I  am  not  a  medical  man.  Doctor.  I  have 
been  told  that  there  are  temporalis  muscles  that 
come  across  and  down,  is  that  correct?  Would  anv 
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of  that  bleeding  be  present  in  that  area  if  the  pnlling 

was  on  the  hair? 

A.  If  it  was  in  that  direction.  There  is  a  lot  of 
variables  as  to  the  extent  and  exact  position  where 
the  bleeding  would  be,  whether  it  would  front  or 
back  or  all  over. 

Q.  If  tho  woman  were  pulled  face  down,  it  would 
be  on  the  forward  part  of  her  skull,  would  it  not? 

A.     It  would  depend  upon 

Mr.  Taylor:  Just  a  moment,  Doctor.  Let's  let 
this  plane  go  by. 

Dr.  Storrs:  It  would  depend  upon  which  hairs 
were  pulled.  In  other  words,  whether  you  had  the 
longer  hairs,  the  pull  face  down  or  face  up  would 
make  no  difference  depending  upon  whether  the  back 
of  the  hair  or  front  of  the  hair  was  more  on  the 
pull. 

Q.  Well,  if  a  woman  w^as  grabbed  by  the  front 
of  the  hair  and  pulled,  would  the  bleeding  be  under 
the  scalp  near  this  temporalis  muscles  that  I  spoke 
of?  [613] 

A.  If  the  front  of  the  hair  was  pulled  it  would 
be  mider  the  front  of  the  hair. 

Q.  Now,  when  w^ere  you  requested  to  come  as 
expert  witness  in  this  case? 

A.  Mr.  Taylor  telephoned  me  about  a  quarter  of 
three. 

Q.  As  a  result  of  any  previous  conflict  between 
your  office,  between  m,y  office  and  yours,  do  you 
hav(>  any  ])ias  toward  the  prosecution? 

A.     Say  that  again. 
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Q.  As  a  result  of  any  previous  conflict  between 
my  office  and  you  personally,  do  you  have  any  bias 
toward  the  prosecution  of  this  case  ? 

A.  I  am  not  aware  of  any  conflict  with  your 
office. 

Q.  Do  you  recall  a  time  when  you  testified  in 
connection  with  an  inquest  in  regard  to  the  death 
of  two  persons  in  the  Graehl  area,  Doctor? 

A.  I  testified  at  several  inquests.  I  don't  recall 
which. 

Q.  These  two  were  two  young  gentlemen  that 
were  found  in  a  house  over  there? 

A.  I  may  have  testified.  I  don't  remember  your 
presence  or  absence. 

Q.  They  had  by  one  other  Doctor's  testimony 
been  suffering  from  acute  carbon  monoxide  poison- 
ing ?  A.     Yeah,  I  remember  it.  [614] 

Q.  And  you  opinion  differed  greatly  from  that, 
did  it  not,  Doctor? 

A.  I  believe  my  opinion  did  differ  from  the  ver- 
dict of  the  coroner's  jury. 

Q.  Well,  it  differed  greatly  from  the  other  Doc- 
tor's opinion,  did  it  not? 

Mr.  Taylor:  If  the  Court  please,  I  don't  believe 
that  this  is  proper  questioning.  A  difference  with 
another  Doctor,  your  Honor,  I  don't  believe  would 
be  any  grounds  for  bias  or  prejudice  against  the 
District  Attorney's  office. 

The  Court:     Are  you  objecting? 

Mr.  Taylor:     I  am  objecting  to  the  question. 

The  Court:     Sustained. 
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Q.  (By  Mr.  Stevens) :  Well,  as  a  result  of  the 
coroner's  inquest,  were  you  not,  that  coroner's  in- 
quest, were  you  not  quite  upset  by  the  District 
Attorney's  office? 

Mr.  Taylor:  If  the  Court  please,  I  am  going  to 
object  to  that  as  immaterial,  incompetent  and  ir- 
relevant. 

The  Court:  He  is  attempting  to  prove  bias.  He 
may  proceed  in  that  line. 

Dr.  Storrs :  I  was  unaware  of  the  District  Attor- 
ney's  office  had  anything  to  do  with  the  decision  in 
that  case. 

Q.  (By  Mr.  Stevens) :  But  that  is  not  the  ques- 
tion. Weren't  you  upset  wdth  [615]  my  office? 

Mr.  Taylor:  We  are  going  to  object  to  the  word 
upset,  your  Honor.  I  don't  believe  that  has  a  legal 
meaning. 

The  Court:  Well,  if  the  Doctor  understands  it, 
he  may  answer. 

Dr.  Storrs:  Your  Honor,  I  fail  to  see  any  con- 
nection with  the  District  Attorney  and  the  inquest. 
I  always  understood  they  were  separate,  there  was 
no  connection  between  the  two.  Any  bias  from  a 
coroner's  inquest  based  to  the  District  Attorney's 
office? 

The  Court :  Well,  Mr.  Stevens  has  asked  a  ques- 
tion. Tf  you  can  answer  it,  will  you  do  so? 

Dr.  Storrs:     Will  you  state  your  question  again? 

Q.     (By  Mr.  Stevens)  :     Didn't  Mr.  Yeager  asH 
you  a  series  of  questions  when  you  appeared  before 
that  inquest  jury  ? 
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A.  I  couldn't  even  tell  you  who  was  asking  the 
questions  then. 

Q.  It  was  someone  from  the  District  Attorney's 
office,  was  there  not? 

A.     I  won't  deny  the  fact.  I  don't  recall. 

Q.  And  was  it  not  a  fact  that  you  got  quite  upset 
as  a  result  of  the  resulting  verdict  of  the  coroner's 
jury  there'? 

A.     I  don't  remember  getting  upset  at  all. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor.  [616] 

Redirect  Examiantion 
By  Mr.  Taylor : 

Q.  I  take  it  then  you  have  no  bias  or  prejudice 
in  this  present  case  then  at  all,  Doctor  ? 

A.     Yes,  sir. 

Q.     You  have?  A.     No. 

Mr.  Taylor:     That's  all.  Doctor. 

Mr.  Stevens:  One  more  question,  Doctor,  if  you 
don't  mind. 

Recross-Examination 

By  Ml.   Stevens: 

Q.  Would  the  effect  of  being  dragged  across 
snow  have  anything  to  do  with  it  as  this  friction 
that  results  in  the  strain  on  the  scalp? 

Mr.  Taylor:  We  are  going  to  object,  your  Honor. 
There  is  no  evidence.  The  testimony  in  the  case  is 
she  was  dragged  across  the  ground. 

The  Court:  I  don't  think  it  is  clear  in  the  evi- 
tlencv^  what   condition  the  ground  was  in  at  that 
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time.  We  know  it  was  cold.  We  don't  know  the  con- 
dition of  the  ground. 

Mr.  Stevens:  I  will  withdraw  the  question. 
Thank  you,  Doctor. 

(Witness  excused.) 

Mr.  Miller :     Like  to  call  Mr.  Anders,  please.  [617] 

BILL  ANDERS 
a  witness  called  in  behalf  of  the  defendant,  was  duly 
sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Miller: 

Q.     Will  you  state  your  name  to  the  Court,  please  ? 

A.     I  am  Bill  Anders. 

Q.  Will  you  speak  up  a  little  louder.  I  can  hardly 
you  ? 

A.     Bill  Anders,  x\-n-d-e-r-s,  Anders. 

Q.     Where  do  you  live? 

A.     714-17th  Street. 

Q.     What  do  you  do  for  an  occupation  ? 

A.     I  am  a  bartender. 

Q.     Where  do  you  work?  j 

A.     Club  Birdland. 

Q.  How  long  have  you  worked  at  the  Club  Bird- 
land  *?  A.     Since  August  the  9th,  of  '54. 

Q.  Were  you  working  at  the  Club  Birdland  on 
the  1st  day  of  January,  1955? 

A.  Yes,  I  was,  because  I  was  the  oldest  one 
there. 
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Q.  Were  you  working  at  the  Club  Birdland  on 
the  22nd  day  of  January,  1955  ? 

A.     Yes,  I  was. 

Q.  Did  you  work  at  that  place  your  regular 
shift  between  that  period  of  time?  [618] 

A.  Yes,  approximately  from  six  o'clock  until  six 
in  the  morning,  six  in  the  afternoon  until  six  in 
the   morning. 

Q.  You  worked  a  twelve  hour  shift  then.  Do  you 
know  Myrtle  Cathey,  Myrtle  Patricia  Cathey,  I 
believe  she  was  known  as  Pat? 

A.  I  met  her  in  the  first  part  of  the  year.  What 
day  I  don't,  I  don't  know.  She  came  to  the  Bird- 
land  and  she  introduced  herself  to  me  and  told  me 
she  was  part  owner  of  the  Club  Alibi  and  that  is 
how  I  met  her. 

Q.  Do  you  recall  anything  special  about  her  at 
the  time  that  you  met  her? 

A.  Well,  nothing  too  special,  no  more  than  she 
was,  she  mentioned  something  about  she  hoped  this 
year  would  be  a  better  year  for  her  than  '54,  and 
I  asked  her  had  she  been  having  troubles  in  '54  and 
she  said,  well,  yes,  she  hadn't  been  here  long.  She 
had  been,  she  had  came  from  the  states  to  investi- 
gate a,  her  sister's  death.  She  said  her  sister  was 
supposed  to  took  some  sleeping  pills  in  Anchorage 
and  she  was  still  investigating  and  she  never  could 
see  where  she  would  ever  kill  herself.  She  said  she 
was  too  fine  a  person  to  kill  herself  and  that  is  how 
I  remember  ever  talking  to  her  the  first  time.  That 
is  when  she  introduced  herself  to  me. 
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Q.     Was  she  alone? 

A.     No,  she,  a  cab  driver  brought  her  there. 

Q.     Do  you  know  that  cab  driver?  [619] 

A.  Well,  at  that  time  I  didn't,  until  a  good  while 
after.  Then  I  didn't  know  him. 

Q.     When  did  you  meet  him? 

A.  Well,  I  didn't  meet  him  the  night  that  he 
brought  her  there  because  he  was  just  talking  to 
her,  and  I  wasn't  introduced  to  him  and  I  couldn't 
remember  the  guy  after  then  too  well,  so  I  remem- 
ber the  night  that  she  asked  Roscoe  Holland,  he 
came  out  that  morning  to  play  a  few  numbers.  He 
usually  come  out  to  see  me.  He  wasn't  working  there 
but  he  come  out  there,  so  she  asked  him,  she  knew 
Hoscoe  and  she  asked  him  to  play  some  particular 
song  for  her,  and  he  did  and  she  gave  him  a  dollar 
and  she  gave  him  another  dollar.  She  bought  us  all  a 
drink  and  then  this  cab  driver  told  her  that  he  was 
ready  to  go  and  she  said  she  would  like  to  hear 
Roscoe  play,  she  would  like  to  stick  around  so  he 
left  and  about  thirty  minutes  he  came  back. 

Q.  Did  he  approach  her  again  when  he  came 
back? 

A.     Yes,  he  told  her  that  he  came  back  after  her.  ' 

Q.  And  did  he,  did  they  stay  awhile  or  what  hap- 
pened at  that  time? 

A.  Well,  they  didn't  stay  too  long  because  I 
can't,  I  don't  know  exactly  what  was  said  because 
I  am  not  allowed  to  listen  to  the  conversation,  but 
anyway,  he  told,  he  came  back  after  her.  She  told 
him  she  still  wanted  to  stay  there  because  Roscoe 
was  still  playing  some  numbers  for  her.  She  [620] 
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then  tells  liim  he  was  paid  off,  to  go  get  on.  He 
says,  "No,  I'm  not  going  nowhere.  You  are  not  talk- 
ing to  somebody  else.  You  are  talking  to  me,"  and 
tlien,  well,  she  still  was  pretty  well  on  her  way,  she 
was  drinking  and  he  pulled  her  off  the  stool  and  he 
pushed  her  to  the  door  and  they  went  on.  Then  a 
few  daj'^s  later  after  that  happened  the  Territorial 
Policeman  came  there  and  asked  me  did  she  ever 
come  out  there.  I  told  him  yes,  because  T  knew  her 
and  he  says,  "Well,  do  you  know  who  brought  her 
out  here*?"  I  say  the  man  I  wouldn't  say  because 
I  am  not  sure  who  he  was  and  he  said,  "Do  you 
know  what  he  looks  like?"  I  say  I  didn't  pay  that 
much  attention.  So  he  came  back  again  and  he  asked 
me  had  I  ever  seen  that  cab  driver  again.  I  told 
him  that  I  couldn't  remember  him. 

Q.  Do  you  know  who  the  highway  patrolman 
was?  A.     Yes,  I  do. 

Q.     Who  was  it?  A.     Office  Dankworth. 

Q.     Officer  Dankworth?  A.     Yes. 

Q.     All  right,  go  ahead. 

A.  And  then  he,  he,  after  I  told  him  the  next 
time  that  I  didn't  know  who  he  were  he  said,  "Well, 
if  you  ever  do  find  out  who  he  were  in  the  near 
future"  said,  "let  me  know  because  we  are  investi- 
gating a  murder,"  so  I  told  him  if  I  could  remem- 
ber I  would  let  him  know  but  I  couldn't  remember 
the  man.  [621]  I  couldn't  point  him  out  so  I  never 
did  remember  him  anymore  until  ho  came  in,  I 
would    say    two    months    later    which    he    was,    I 
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wouldn't  exactly  say  it  was  two  months  later,  but 

anyrv^ay  he  asked  me  did  I 

Q.  How  long  ago  from  today  has  it  been  since 
he  came  in? 

A.  I  would  say  about,  I  hate  to  say  because  I 
am  not  sure.  Maybe^ 

Q.     Can  you  give  us  an  approximate  time? 

A.     It  was  better  than  a  month  ago. 

Q.     It  wasn't  more  than  a  month  ago? 

A.  No.  I  don't  think  it  was  more  than  a  month 
ago. 

Q.  During  the  month  of,  the  latter  part  of  April 
or  up  until  today  of  May? 

A.     Say  that  again? 

Q.  I  say,  it  was  in  the  latter  part  of  April,  do 
you  think  ?  This  is  the  24th  day  of  May  now.  Was  it 
the  latter  part  of  April,  the  first  part  of  May? 

A.     Must  have  been  the  latter  part  of  April. 

Q.  And  you  say  he  came  in,  where  did  he  come 
to?  A.     He  came  in  the  Birdland  again. 

Q.     And  at  that  time  what  did  he  say  to  you? 

A.  Well,  see,  between  the  times  of  that,  well,  he 
had  been,  come  in  and  out  of  there  and,  but  as  I 
say  I  see  him  like  I  see  a  lot  of  cab  drivers,  don't 
remember  them  so  we  have,  we  rolled  the  dice  once 
or  twice  for  some  drinks  over  [622]  the  bar  and  he 
asked,  he  recalled  my  attention  hack  to  that  tinit^ 
and  I  told  him  I  just  didn't  remember  about  that 
a]\(l  lie  said,  well,  Roscoe  was  i)laying  the  piano  that 
night,  and  he  said,  "Did  anybody  ever  ask  you  who 
was  out  here."  I  told  him  yes,  so  he  said,  well  if, 
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"Did  you  tell  him?"  I  said  no,  because  I  didn't 
know  your  name  to  tell  tliem,  because  I  haven't 
knowTi  the  man's  name,  but  I  seen  him,  so  he  said, 
"In  the  event  anybody  ask  you  was  I  here,  I  wasn't 
here  that  night."  I  said,  "Well,  I  don't  have  nothing 
to  do  with  that  at  all  and  I  don't  want  to  get  mixed 
up  in  that  outfit  because  I  know  such  a  little  about 
it."  I  know  nothing  about  it.  That  is  what  I  tell 
him,  so  since  then  I  have  seen  him  numbers  of  times. 

Q.     Who  was  that  person? 

A.  Well,  his  last  name  I  don't  know,  But  I  al- 
ways called  him  Marvin.  That  is  what  he  told  me 
his  name  were. 

Q.     Do  you  know  what  cab  he  drives? 

A.  That  I  don't  know.  I  just  know  he  is  a  cab 
driver  and  I  also  know  he  worked  for  Vic  Hart 
because  I  have  called  him  to  carry  me  places. 

Q.  Would  you  know  his  last  name  if  you  heard 
it? 

A.  I  wouldn't  be  sure.  I  wouldn't,  I  wouldn't 
be  too  sure. 

Q.     Marvin  Jennings? 

A.  His  name  reminded  me  of  some,  what  made  me 
remember  [623]  him,  his  name  reminded  me  of 
some  way  back  history,  gangster,  you  know  like 
Jesse  James,  Al  Jennings,  that  is  what  his  name, 
Al  Jennings,  that  is  who  T  thought  of  when  he 

Q.     Was  his  name  Jennings? 

A.  That  is  what  I  think  he  said  his  name  was. 
I'm  not  sure,  but  T  know  I  remembered  that  1  saw 
a  picture  and  I  remembered  about  a  man  named 
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Al  Jennings  and  I  never  heard  that  name  before 

other  than  that. 

Q.     His  last  name  was  Jennings  then,  you  think? 

A.  I  think  that  is  what  he  said  his  name  were 
because  I  remember  from  that. 

Q.  You  say  that  he  asked  you  not  to  state  that 
he  had  been  cut  out  there  with  her  that  night? 

A.  Yeah,  he  told  me  he  said  he  was  on  that  case 
and  he  didn't  want  to  let  them  know  that  he  had 
been  around  out  there  that  tune  or  no  other  time, 
so  I  told  him  I  hadn't  told  those  people  because 
they  hadn't  been  back  to  see  me  no  more  because 
they  came  about  five  times  to  get  me  to  identify  the 
man  and  I  told  him  I  couldn't,  which  at  that  time 
I  couldn't  because  apparently  that  is  the  first  time 
I  seen  the  man  in  m}^  life  and  the  other  times  he 
came  in  I  wouldn't  have  known  him  from  nobody 
else  and  if  he  hadn't  reminded  me  of  it,  I  never 
would  have  knew  the  man. 

Mr.   Miller:     You  ma.v  take   the   witness.    [624] 

Cross-Examination 
Bv  Mr.  Stevens: 

Q.  Weren't  you  in  this  Court  room  the  other  day, 
Mr.  Anders? 

A.  I  was  in  here  a  few  minutes  when  Mr.  Taylor 
I  think  told  you  and  the  Judge  that  he  had  some  law 
and  you  went  over  there.  I  didn't  stay  in  too  long. 

Q.  Now,  let  me  refresh  your  recollection  a  littlo 
bit.  Weren't  you  with  Mr.  Gines? 

A.     Yes,  I  was. 
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Q.     And  Mr.  Merk'? 

A.     No,  I  wasn't  with  Mr.  Merk. 

Q.  Wasn't  Mr.  Merk  in  the  court  room  here 
when  you  were  here? 

A.  Yes,  he  was.  He  had  been  here  before  I  came 
here. 

Q.  He  is  a  partner  down  at  the  Birdland,  isn't 
he?  A.     Yeiy  true. 

Q.  And  weren't  you  here  when  Mr.  Jennings  was 
on  the  stand  as  a  matter  of  fact  ? 

A.     No,  I  w^asn't.  No,  no,  no,  I  wasn't. 

Q.     What  day  were  you  here? 

A.  That  I  can't  say  because  I  am  afraid  I  would 
make  a  mistake,  but  I  do  know  that  I  wasn't  here 
when  he  was  on  the  stand.  It  had  to  be  afterward. 

Q.  You  knew  he  had  been  a  witness  in  here, 
didn't  you?  [625] 

A.  Well,  I  had  heard  that  he  had  been  a  witness. 
As  far  as  knomng  it,  I  didn't  know  because  as  I 
told  you,  I  w^asn't  here. 

Q.  When  was  this  he  came  out  to  tell  you  this 
story  that  you  should  forget  about  his  being  in  your 
place  with  Miss  Cathey? 

A.  Well,  now,  I  just,  well,  I  will  tell  you  be- 
cause he  wouldn't  ask  me.  That  date  I  can't  re- 
member. 

Q.     Was  it  a  week  ago  ? 

A.     No,  it  was  more  than  a  week  ago. 

Q.     Was  it  more  than  a  month  ago? 

A.  It  was  somewhere  in  the  neighborhood  of 
that. 


586  Leon  D.  Urban  vs. 

(Testimony  of  Bill  Anders.) 

Q.     Was  it  after  the  25th  of  February? 

A.  Well,  see,  that  would  be  more  than  a  month 
ago.  Yes,  it  had  to  be  after  then. 

Q.     It  was  after  that  •? 

A.     I  guess  it  was,  because 

Q.  And  Mr.  Jennings  came  in  and  told  you  that 
you  should  forget  about  that,  that  he  had  been  in 
there? 

A.  Yes,  he  told  me  that,  sure,  he  did.  I  would  tell 
him  he  told  me  that.  I  told  him  those  officers  had 
never  been  back  to  question  me  any  more  and  I 
hadn't  seen  them. 

Q.  This  was  quite  awhile  after  the  officers  had 
been  in  to  see  you? 

A.  Oh,  yes,  a  long  time  because  they  came  in 
shortly  [626]  after  that  incident  happened. 

Q.  And  you  say  that  Mrs.  Cathey  told  this  cabby 
to  go  away,  that  he  had  already  been  paid  off  ? 

A.  That's  right,  she  told  him  the  second  time  he 
came  back,  she  said,  "You  have  already  been  paid 
off  and  I  want  to  stay  here  because  Roscoe  is  play- 
ing me  some  nmnbers  and  I  like  to  hear  it,  and  I 
like  it  here  and  I  want  to  stay." 

Q.     Did  you  talk  to  Mr.  Merk  about  this  trial? 

A.  Oh,  no  more  than  he  mentioned  that  it  was 
going  on. 

Q.  He  has  been  here  just  about  every  day,  hasn't 
he? 

A.  I  don't  know.  See,  I  work  nights  and  sleep 
days. 
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Q.     You  haven't  seen  liim  while  this  trial  was 
on? 

A.  I  saw  him  here  the  other  day  but  he  was  not 
with  me.  He  was  in  here  when  I  came  in  here. 

Q.  Who  came  after  you  to  tell  you  you  were 
going  to  testify  here  today? 

A.  Well,  a  cab  came  and  knocked  on  my  door.  I 
was  asleep. 

Q.     Did  Mr.  Urban  come  after  you? 

A.     Mr.  Urban? 

Q.     Mr.  Urban : 

A.     No,  by  all  means  not,  no. 

Q.     When 

A.  I  could  tell  you  what  company  the  cab  driver 
told  me  what  knocked  on  my  door  and  told  me  I  was 
wanted  in  court  [627]  because  I  had  no  intentions  of 
being  up  here  no  kind  of  way,  because  I  was  asleep 
because  I  didn't  get  to  bed  until  nine-thirty,  ten 
o'clock  this  morning. 

Q.  When  you  were  up  here  the  other  day  did 
you  tell  Mr.  Urban  about  this  time  Mr.  Jennings 
was  out  here  to  see  you  ? 

A.     No,  I  didn't  talk  to  him  at  all. 

Q.     When  did  you  tell  him  about  this? 

A.     Tell  who  about  it  ? 

Q.  Tell  Mr.  Urban  or  Mr.  Taylor  or  Mr.  Miller 
about  this  time  when  Miss  Cathey  was  out  there  with 
Jennings  ? 

A.  Well,  see,  Mr.  Taylor  has  asked  me  the  same 
as  a  lot  of  other  people  did  the  man  ever  come  out 
there. 
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Q.     When  did  lie  ask  you  tliat? 

A.  He  asked  me,  let's  see,  it  was  about  a  week 
ago.  Maybe  it  was,  I  think  it  was  in  the  Co-op  Drug 
Store.  I  was  going  out  and  he  was  coming  in  and 
he  asked  me  did  I  remember.  I  said,  yes. 

Q.  Well,  when  you  were  called  to  come  in  here, 
when  were  you  called  to  come  in  here  today,  Mr. 
Anders  ? 

A.  Just  about  an  hour  ago.  The  cab  driver  woke 
me  up. 

Mr.  Stevens:     Your  witness,  Mr.  Miller. 

Redirect  Examination 
By  Mr.  Miller : 

Q.  Was  that  Mr.  Taylor  or  myself  that  asked 
you  if  she  had  ever  been  in  your  place*?  [628] 

A.  I  was  under  the  impression  Mr.  Taylor  be- 
cause I  was  leaving  out  of  the  Co-op  and  you  fellows 
was  coming  in  and  asking  me  did  I  know  the  lady, 
and  I  told  you  yes,  and  you  said,  did  she  ever  come 
around  your  place,  and  I  told  you  yes.  And  I  was 
under  the  impression  it  was  him,  but  I  do  know 
that  you  two  were  together  but  I  was  under  the  im- 
pression that  he  asked  me  about  it  ])ut  as  far  as  me 
knowing  that  I  was  supposed  to  come  up  here  or 
anyone  told  me  to  come  up  here,  the  first  time  I 
know  that  I  was  supposed  to  come  up  here  was 
about  an  hour  and  something  ago  when  a  red  cab 
drove  up  in  front  of  the  door  and  knocked  on  the 
door  and  I  got  out  of  the  bed  and  out  the  door  and 
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lie  said,  "They  want  you  in  couit."  I  say,  "AYliat 
for,"  He  say,  ''I  don't  know."  Who  sent  him,  how 
he  got  there,  I  didn't  ask  him.  I  know  you  are 
supposed  to  come  to  court,  you  are  not  supposed  to 
hold  up  everything. 

Q.     Mr.  Anders,  we  sent  him.  A.     Oh. 

Mr.  Miller:     That's  alL 

Recross-Examination 
By  Mr.  Stevens : 

Q.  Didn't  you  talk  to  Mr.  Urban  before  he  came 
in  here? 

A.  No,  I  havent  seen  him,  I  haven't  seen  that 
gentleman  in  two  or  thiee  days.  I  haven't  seem  him. 

Mr.  Stevens:     That's  all. 

Mr.  Miller:     That's  all.  Thank  you. 

(Witness  excused.)  [629] 
Mr.  Miller :     Is  Mr.  Finley  out  there  ? 

BURTON  W.  FINLEY 

a  witness  called  in  behalf  of  the  defendant,  was 
duly  sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Miller: 

Q.  Will  you  state  your  name  to  the  Court,  please, 
sir?  A.     Burton  W.  Finley. 

Q.  What  do  you  do  ? 

A.  Officer,  Department  of  Territorial  Police. 

Q.  Do  you  know  Myrtle  Cathey? 
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A.     No,  sir,  I  do  not. 

Q.     Better  known  as  Pat  Catliey  ? 

A.     No,  sir,  I  did  not  know  her  personally. 

Q.     Do  you  know  Marvin  Jennings'? 

A.     Yes,  sir,  I  do. 

Q.     HoAv  do  you  know  liim? 

Mr.  Stevens:  Just  a  moment,  Mr.  Finley.  Your 
Honor,  I  am  going  to  ask  for  an  offer  of  proof 
before  we  go  furthei'  with  this  witness. 

The  Court :     Very  well. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury:) 

Mr.  Stevens:  It  is  my  information  that  [630] 
this  is  evidence  which  would  tend  to  show  an  ac- 
cusation of  crime  or  one  incident  of  bad  character 
and  I  do  not  believe  that  such  is  admissible  for  im- 
peachment. There  is  no  other  foundation  laid  for  it. 
Under  our  code,  only  general  reputation  for  truth 
and  veracity  or  moral  character  is  admissible. 

Mr.  Miller:  As  far  as  foundation  is  concerned, 
we  have  just  got  started  on  the  foundaton. 

The  Court:  Of  course,  I  don't  know  what  coun- 
sel proposes  to  prove  by  this  witness,  but  the  Court 
will  stop  a  s]-)ecific  instance  that  might  reflect  bad 
conduct. 

Mr.  ]Mille]':  Well,  we  ask  the  man  here  for  the 
sole  purpose  of  showing  that  the  defendant  was 
arrested  on  or  about  the,  well,  during  the  week,  for 
car  vying  concealed  w'eapons. 
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His  conduct  was  put  in  evidence  as  I  recall  due  to 
the  fact  that  he  testified  that  he  had  never  been  in 
any  trouble  and  had  nothing  pending  and  so  on  and 
so  forth. 

Mr.  Stevens:  This  was  an  incident  that  hap- 
pened after  Mr.  Jennings  testified,  to  my  knowledge. 
Therefore,  it  was  something  that  he  could  not  be- 
impeached  for,  for  having  stated  wrongfully  on  the 
stand.  It  is  only  evidence  of  bad  character. 

Mr.  Taylor:  It  is  coupled,  your  Honor,  with  the 
fact  that  his  testimony  here,  his  reputation  that  he 
was,  had  a  reputation  of  being  a  pandeier  for  lewd 
women.  Now,  since  this  matter  has  come  up  he  was 
taken  into  custody  and  searched  [631]  and  a  loaded 
revolver  was  found  on  him  and  we  think,  your 
Honor,  that  it  should  be  admissible  to  show 

The  Court:  Did  that  incident  occur  after  the 
testimony  here? 

Mr.  Miller:  Yes:  it  did.  In  fact  it  was  dur- 
ing   


Mr.  Taylor:     After  that. 

Mr.  Miller:  As  I  understand  it  was  all  in  the 
last  week. 

Mr.  Stevens:  Yes,  there  is  no  question  that  it 
happened  but  I  believe  even  if  he  were  in  jail 
now  for  the  same  thing  it  wouldn't  make  any  differ- 
ence. He  has  not  been  convicted.  It  is  a  accusation. 

Mr.  ^Eiller:  It  shows  the  character  of  the  wit- 
Iness,  all  we  wanted  it  for. 

The  Court:  Of  course,  the  Court  doesn't  con- 
strue that  statute,  impeachment  statute  as  liberal Iv 
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as  eA'idently  you  gentlemen  do.  Being  new  to  the 
jurisdiction  I  have  permitted  you  to  proceed  as  the 
testimony  came  in  yesterday  about  the  defendant 
heing  a  procurer.  The  Court  was  of  the  opinion  that 
that  was  inadmissible  for  the  purpose  of  impeach- 
ment. 

]\rr.  Taylor:  You  mean  as  to  the  cab  driver  was 
a  ]n'ocurer? 

The  Court:  Yes,  the  Court  believes  that  it  is 
limited  to  the  general  reputation  for  moral  charac- 
ter and  his  [632]  reputation  such  as  to  render  a  wit- 
ness imworthy  of  belief.  That  is  the  Court's  inter- 
pretation of  it,  but  the  government  imposed  no 
objection  yesterday.  I 

Mr.  Stevens:  Well,  we  have  seen  rather  broad 
latitude  on  the  type  of  character,  your  Honor. 

The  Court:  Well,  I  think  the  Court  will  pre- 
clude the  defendant  from  showing  the  witness  was 
subsequently,  subsequent  to  his  testimony  found 
with  a  concealed  weapon  on  his  person. 

Mr.  Taylor:  There  is  one  thing  about  this,  your 
Honor,  although  the  man  was  searched  and  a  pistol, 
a  loaded  revolver  was  found  on  him,  he  was  not 
prosecuted  and  I  was  informed  by  the  police  it  was 
because  he  was  a  witness  in  this  case. 

Mr.  Stevens:     Well  if  you  want  to  bring  that  out. 

The    Court:     He    might    well   have    carried   the  : 
wea])on  as  a  result  of  his  testimony  here.  I  don't 
know. 

Mr.  Stevens:     Precisely,  precisely  why  he  had  it. 
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Mr.  Taylor:  He  can  also  do  it  by  getting  a  per- 
mit. I  don't  think  he  is  in  any  better  standing  than 
anybody  else. 

The  Court:  You  don't  want  to  go  into  a  col- 
lateral matter.  You  have  your  record  made. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury:)  [633] 

The  Court :  Any  further  question  of  this  witness 
Mr.  Finley? 

Mr.  Miller:     Yes,  your  Honor. 

The  Court :     Very  well. 

Q.  (B}^  Mr.  Miller)  :  Did  you  take  any  part  in 
the  investigation  of  this  particular  matter  now  on 
trial? 

A.     What  matter  is  that,  on  the  Urban  case,  sir? 

Q.     Yes.  A.     No,  sir,  I  did  not. 

Mr.   Miller:     That's  all. 

Mr.  Stevens :     Thank  you  very  much. 

(Witness  excused.) 

Mr.  Miller:     The  defendant  rests,  your  Honor. 

The  Court :  The  government  prepared  to  go  into 
rebuttal  ? 

Mr.  Stevens :  Yes.  the  government  calls  Mr.  Wil- 
liams. 

The  Clerk:     Government's  Identification  No.  21. 

(Prescription  from  Williams  Drug  was 
marked  Government's  Identification  No.  21.) 
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GEORGE  F.  WILLIAMS 
a  witness  called  in  behalf  of  the  plaintiff  in  rebuttal, 
was  duly  sworn  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Stevens) :  Will  you  state  your 
name,  please? 

A.     George  F.  Williams. 

Q.     What  do  you  do,  Mr.  Williams'? 

A.     I  am  the  druggist. 

Q.     You  have  a  drug  store  here? 

A.     1328   South   Cushman. 

Q.     Is  that  known  as  Williams  drug  Store? 

A.     George  Williams. 

Q.  This  is  Government's  Identification  21.  Can 
you  tell  us  what  that  is,  Mr.  Williams? 

A.  That  is  a  prescription  I  filled  on  about,  well, 
it  was  the  23rd  day  of  January  for  Seconal.  It  is 
a  mild  sedative. 

Q.     How  did  you  get  that  prescription? 

A.     Doctor  Anderson  phoned  it. 

Q.     Do  you  remember  when  he  phoned  you? 

A.     No,  I  don't.  It  was  Sunday. 

Q.     It  was  on  Sunday  ?        A.     It  was  on  Sunday. 

Q.     What  hours  are  you  opened  on  Sunday? 

A.     Nine  in  the  morning  until  eleven  at  night. 

Q.     Sometime  during  that  period  ? 

A.     Sometime  during  that  period. 

Q.     Do  you  know  who  picked  that  up? 

A.     No,  I  don't.  [635] 

Q.  When  a  person  picks  up  such  a  prescription, 
Mr.  Williams,  they  have  to  sign  a  book? 
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A.     No. 

Q.  There  isn't  anything,  any  papers  or  any  re- 
ceipts you  have  to  sign  to  pick  up  such  a  thing? 

A.     Not  at  all. 

Mr.  Stevens:  We  offer  that  in  evidence,  your 
Honor. 

The  Court:     Defendant's  counsel  see  it? 

Mr.  Stevens :     Yes,  your  Honor. 

Mr.  Taylor:     We  have  no  objection,  your  Honor. 

The  Court :     It  will  be  received. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

The   Clerk:     Government's   Exhibit   K. 

(Government's  Identification  No.  21  was  re- 
ceived in  evidence  as  Government's  Exhibit  K.) 

Cross-Examination 
By  Mr.  Taylor : 

Q.  Mr.  Williams,  do  you  know  Mr.  Urban,  Leon 
Urban?  A.     I  don't  know  him,  Mr.  Taylor. 

Q.  Do  you  recognize  the  gentleman  sitting  next 
to  me  here?  A.     No,  I  don't. 

Q.     What? 

A.     I  can't  truthfully  say  that  I  can.  [636] 

Q.  Do  you  have  difficulty  seeing  down  here  with 
the   glasses?  A.     No. 

Q.     What?  A.     No. 

Q.     You  can  see  plainly?  A.     I  can  see. 

Q.  Do  you  remember  having  at  the  time  that 
these  capsules  were  picked  up,  Mr.  Williams,  do  you 
remember  having  a  conversation  with  Mr.  Urban 
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regarding  a  dog?  A.     No,  I  don't. 

Q.  You  remember  a  conversation  about  putting 
away  a  dog  you  said  had  been,  you  had  a  dog  that 
you  needed  to  put  him  away.  Mr.  Urban  mentioned 
something  about  he  had  to  have  a  dog  put  away  one 
time? 

A.  I  just  don't  recall.  We  get  some,  excuse  me, 
people  in  the  store  like  that,  get  all  kinds  of  con- 
versation. 

Q.  You  got  an  old  dog,  Mr.  Williams,  that  is 
getting  quite  old  and  may  have  to  be  put  away  ? 

A.     I  have  a  dog,  ten  years  old. 

Q.  You  remember  any  conversation  about  that 
with  Mr.  Urban  at  the  time  that  he  picked  up  the 
pills?  A.     No,   I   don't. 

Q.     If  you  did  it  made  no  impression  your  mine 
then?  A.     No.  [637] 

Mr.  Taylor:     That's  all. 

Mr.  Stevens:     Thank  you,  Mr.  Williams.  Wait 
minute,  just  a  minute.  Has  the  Court  ruled  on  that^ 
please  ? 

The  Court:     Yes,  there  was  no  objection. 

Mr.  Stevens:     Thank  you,  Mr.  Williams. 

(Witness  excused.) 
Mr.  Stevens:     Call  Mr.  Henry  Jarrell,  please. 


United  States  of  America  51 '7 

HENRY  JARRELL 

a  witness  called  in  behalf  of  the  plaintiff  in  rebuttal 
was  duly  sworn  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Would  you  state  your  name,  please? 

A.     Henry  Jarrell.  J-a-r-r-e-1-1. 

Q.     You  reside  near  Fairbanks  here,  or  in  Fair 
banks '?  A.     Yes. 

Q.  Do  you  know  where  the  Club  Alibi  is,  Mr. 
Jarrell?  A.     Yes. 

Q.  Would  you  tell  us,  were  you  there  in  January 
of  1955? 

A.  Somewhere  right  around  there,  right  around 
the  31st,  somewhere  around  there. 

Q.     Somewhere  around  the  31st?  A.     Yes. 

Q.  Do  you  know  what  time  it  was  when  you  went 
in  there? 

A.  No,  I  don 't  know  the  exact  time  it  was.  I  was 
coming  [638]  in  from  Eielson.  I  stopped  in  there  to 
have  a  drink. 

Q.    Was  there  anyone  else  in  there? 

A.     Three  GI's. 

Q.     And  a  bartender  ? 
j     A.    Yes. 

i     Q.     Do  you  know  who  the  bartender  was?  This 
1  gentleman  here,  Mr.  Urban?  A.     Yes. 

j    Q.     While  you  weie  in  there  did  you  hear  any 
.noises?  A.     Yeah,  I  heard  some  woman. 

,1    Mr.  Taylor:     Just  a  moment,  vour  Honor.   We 
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are  going  to  object,  improper  rebuttal.  It  has  not, 
been  iio  testimony  for  direct  examination  about  that, 
no,  lias  not  been  raised  on  our  cross-examination. 

The   Court:     The   government   may   proceed. 

Q.  (By  Mr.  Stevens)  :  Did  you  hear  any  noises 
whiU^  you  were  in  there? 

A.     Yes,  I  was  only  in  there  about  five  minutes. 

Q.     What  did  you  hear  ? 

A.  Some  woman  in  the  room  there  moaning  and 
groaning.  That  is  all  I  heard. 

Q.  Did  ,you  hear  the  bartender  say  anything 
about  that  1 

A.  Well,  yes,  when  she  was  moaning  and  groan- 
ing there,  she,  the  bartender  says,  talking  to  these 
three  GI's,  he  says,  "I  will  go  back  there  shut  that 
bitch  up.''  That  is  all  I  heard.  [639]  He  went  back 
there  to  the  room.  I  got  up  and  left. 

Mr.  Stevens :     Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  What  time  of  the  day  w^as  that? 

A.  I  don't  know  what  time  of  the  day  it  was. 

Q.  Do  you  know  what  day  it  was? 

A.  Not  exactly,  no. 

Q.  Do  you  know  what  month  it  was? 

A.  It  was  in  January. 

Q.  What  year?  A.     '55. 

Q.  That  the  first  time  you  ever  been  in  there? 

A..  First  time  I  e^er  been  in  there,  yes. 
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Q.  When  was  you  subpoenaed  to  appear  before 
this  Court?  A.     Saturday,  I  think  it  was. 

Q.     What?  A.     Saturday,   I  think. 

Q.     Saturday?  A.     Yeah. 

Q.  Did  you  volunteer  to  come  in ;  who  asked  you 
to  come  in? 

A.  I  don't  know^  who  the  fellow  was  that  brought 
the  papers  down.  I  never  seen  him  before. 

Q.     Who  did  you  talk  to  about  coming  down  here  ? 

A.  I  didn't  talk  to  anybody.  He  just  brought  the 
papers  [640]  down,  told  me  right  on  the  papers. 

Q.  Somebody  just  picked  your  name  out  of 
the  telephone  directory  then,  issued  a  subpoena  for 
you?  A.     Lieutenant  called  me  in. 

Q.     Who? 

A.  Lieutenant  down  at  the  Highway  Patrol 
down  there. 

Q.     Oh,  he  looked  you  up?  A.     Yes. 

Q.     Or  did  you  look  him  up? 

A.     He  looked  me  up. 

Q.     What  Lieutenant? 

A.     I  don't  know  what  his  name  is. 

Q.     How  did  he  get  your  name? 

A.     I  don't  know  that. 

Q.  And  you  say  this  gentleman  sitting  at  my 
right  was  the  bartender?  A.     Yes. 

Q.     What  time  of  the  evening  was  it? 

A.     I  don't  know  what  time  it  was. 

Q.     What  did  this  groaning,  what  was  said? 

A.  Didn't  say  anything,  just  moaning  and  groan- 
ing back  there,  all  I  heard. 
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Q.     Knock  like  that  on  the  wall  from  there? 

A.     No,  I  never  heard  anything  like  that. 

Q.     Never  heard  that?   [641] 

A.     I  didn't  hear  any  knock. 

Q.     Hear  any  words'?  A.     No. 

Q.  Could  it  have  been  around  the  19th  of  Janu- 
ary? 

A.     No,  I  think  it  was,  it  was  later  than  that. 

Q.     Later  that  what?  A.     Later  than  that. 

Q.     First  of  February?  A.     No. 

Q.     When?  A.     It  was  in  January. 

Q.     What  time  in  January? 

A.     It  was  along,  right  around  the  31st. 

Q.     What?  A.     Right  around  the  31st. 

Q.  Right  around  the  31st  ?  Maybe  it  was  the  31st, 
is  that  right? 

A.  I  wouldn't  say  for  sure,  it  was  the  31st.  No, 
I'm  not  sure. 

Q.     Are  you  sure  you  were  in  the  Alibi  Club? 

A.     Yes,  I  am  sure  I  was  there. 

Q.     That  the  tirst  time  you  ever  been  in  there? 

A.     First  time. 

Q.     Been  there  since? 

A.     Never  have  been  there  since.  [642] 

Q.  In  other  words,  you  would  come  under  the 
heading-  of  a  convenient  witness,  is  that  right,  Mr. 
Jarrell  ? 

Mr.  Stevens:     I  object  to  that,  your  Honor. 

TW  Court:     Sustained. 

Q.  (By  Mr.  Taylor)  :  Who  did  you  tirst  talk  to 
about  this  ? 
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A.  I  don't  remember  ever  saying  anything  about 
it  except  the  lady  down  at  the  Four  Corners  down 
there  used  to  go  in  there  and  have  coffee  all  the 
time.  That  is  the  onl}^ 

Mr.  Taylor:  If  the  Court  please,  we  move  to 
strike  all  the  testimony  of  this  witness,  testifying  to 
fact  that  he  has  absolutely  no  recollection  of  the 
time,  the  day,  the  hour,  as  to  alleged  occurrence.  I 
feel,  your  Honor,  that  it  should  not  be  allowed  to 
go  to  the  jury  for  indefiniteness. 

Mr.  Stevens:  Mr.  Anders  couldn't  even  pinpoint 
the  month,  your  Honor. 

The  Court :     The  Court  will  deny  the  motion. 

Mr.  Taylor:     That's  all. 

Mr.  Stevens :     Thank  you  very  much,  Mr.  Jarrell. 

(Witness  excused.) 
Mr.  Stevens :     Call  Mr.  Bush,  Mr.  Floyd  Bush. 

FLOYD  BUSH 

a  witness  called  in  behalf  of  the  plaintiff  in  rebuttal, 
was  duly  sworn  and  testified  as  follows :  [643] 

Direct  Examination 
By  Mr.  Stevens: 

Q.  Could  you  tell  us  your  name,  please? 

A.  Floyd  Bush. 

Q.  You  live  in  Fairbanks  ? 

A.  509  Eighth  Street. 

Q.  Do  you  know  where  the  Alibi  Club  is? 

A.  Yes. 
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Q.  Do  you  know  Curly  Urban  who  has  that 
Club?  A.     Yes. 

Q.     Have  you  been  there  at  the  Clubf 

A.     Yes. 

Q.  Would  you  tell  us  when  the  last  time  you 
were  in  there  in  January  of  1955? 

Mr.  Taylor:  We  object  to  the  leading  question, 
your  Honor,  pinpointing  the  month. 

The  Court :  Yes,  sustained.  The  question,  I  think 
the  last  time,  there  is  no  showing  he  was  there  in 
January  of  1955.  You  asked  him  when  was  the  last 
time  in  January  he  was  there. 

Mr.  Stephens :     Oh,  yes,  beg  your  pardon. 

Q.  (By  Mr.  Stevens)  :  Were  you  there  in  Janu- 
ary ?  A.     Yes. 

Q.  When  was  the  last  time  that  you  were  there 
in  1955?  [644] 

A.     I  couldn't  answer  that  question. 

Q.  Do  you  recall  going  there  at  all  between  the 
22nd  of  January  and  the  30th  of  January? 

A.     Yes. 

Q.  Do  you  know  what  day  it  was  that  you  went 
down  there?  A.     Not  definitely  I  don't. 

Q.  Would  you  tell  us  the  time  when  you  went 
down  there,  please? 

A.     Approximately  a  quarter  till  seven. 

Q.     Wliat  did  3^ou  go  there  for,  Mr.  Bush? 

A.  I  went  down  to  see  Curley  concerning  some 
stuff  that  we  were  selling  at  an  auction  sale. 

Q.  Did  you  hear  any  type  of  peculiar  sounds 
while  you  were  there?  A.     I  heard  a  noise. 
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Q.     What  was  that  noise,  sir. 

Q.  I  heard  a  noise.  It  was  behind  walls.  I  would 
have  no  way  of  knowing  what  it  was,  who  it  was. 

Q.     Did  you  know  what  type  of  sound  it  was? 

A.  Well,  it  was  a  noise,  it  wasn't  in  the  room  we 
Avas  in.  It  came  from  another  part  of  the  building. 

Q.  Well,  would  you  describe  the  noise  for  us, 
please? 

A.     Well,  I  wouldn't  know  how  to  describe  it. 

Q.     Did  you  know  Pat  Cathey? 

A.  I  had  met  her.  As  far  as  I  can  remember  I 
have  met  her  twice.  [645] 

Q.  Could  you  place  this  occasion  in  terms  of  the 
time  when,  or  did  you  know  that  Pat  Cathey  had 
died  first,  did  you  know  that  she  had  died? 

A.     At  the  time  I  was  out  there? 

Q.  No,  I  mean  did  you  know  before  you  came 
here  today?  A.     I  read  it  in  the  newspaper. 

Q.  Well,  now,  can  you  place  this  visit  of  yours 
to  the  Alibi  Club  in  relation  to  the  time  you  read  it 
in  the  newspaper? 

A.  It  was  the  following  issue  of  the  newspaper 
after  the  night  that  I  was  out  there. 

Q.    And 

Mr.  Taylor:  I  didn't  get  that  answer.  Will  you 
read  it? 

(Thereupon,  the  reporter  read  the  last  an- 
swer.) 

Q.  (By  Mr.  Stevens)  :  Would  you  tell  us  the 
type  of  sound  that  you  heard  there,  please? 
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A.  It  was  a  soiuid  that  attracted  my  attention  to 
the  extent  that  I  asked  Curley  what  in  the  hell  it  was. 

Q.     You  can't  describe  the  sound  though? 

A.  You,  I  would  have  no  reason  to  remember  it 
well  enough  to  describe  it. 

Q.     Well,  was  it  a  person  or 

A.  Well,  it  would  be,  I  wouldn't  want  to  defin- 
itely say  [646]  that  I  knew  it  was  a  person.  I  took  it 
for  a  person. 

Q.     Well,  you  say  you  asked  Curley  what  it  was? 

A.  I  asked  Curley,  I  said,  "What  in  the  hell  is 
that?" 

Q.     And  what  was  said? 

A.    He  said,  "That  is  Pat,  she's  got  the  flu." 

Q.  And  the  following  edition  of  the  paper,  the 
newspaper  came  out,  it  was  the  next  issue  of  the 
newspaper  when  you  saw  it  ?  A.     That 's  right. 

Q.  That  she  was  dead,  that  is  that  is  what  the 
paper  said?  A.     That  is  w4iat  the  paper  said. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor : 

Q.  What  day  did  you  say  you  went  there,  Mr. 
Bush? 

A.  I  didn't  say  the  day.  I  said  it  was  as  to  the 
date,  I  didn't  say.  I  said  I  was  out  there. 

Q.     The  day  of  the  week,  could  fix  that? 

A.  I  can  say  it  was  the  following  issue  of  the 
paper  I  read  in  it  that  she  was  dead.  The  dat('  I 
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would  have  no  way  of  remembering  the  date,  no 

reason  for  remembering. 

Q.  So  it  would  be  a  week  day  then,  if  the  next 
day's  paper  was  published  then,  is  that  right? 

A.  It  was  evidently  a  Saturday  or  a  Sunday 
night.  [647] 

Q.     What? 

A.  It  was  evidently  a  Saturday  or  a  Sunday 
night.  I  don 't  remember  which  it  was.  The  following 
issue  of  the  paper  I  read  in  the  newspaper. 

Q.     It  would  be  a  Saturday  or  Monday? 

A.  I  was  out  the  evening  before.  It  was  the  next 
day's  issue  of  the  paper  because  I  read  it. 

Mr.  Taylor:     I  think  that  is  all. 

Mr.  Stevens:     Thank  you  very  much. 

(Witness   excused.) 

The  Court:  Shall  we  take  a  recess  before  the 
next  witness. 

Mr.  Stevens:     Yes,  sir;  thank  you. 

The  Court:  Members  of  the  jury,  once  more  it 
is  my  duty  to  admonish  you  do  not  discuss  the 
subject  matter  of  this  trial  with  anyone;  do  not 
permit  anyone  to  discuss  it  with  you;  do  not  listen 
to  any  conversation  concerning  the  subject  of  this 
I  trial;  do  not  form  or  express  any  opinion  thereon 
j until  the  case  is  finally  submitted  to  you.  Court 
I  will  recess  for  ten  minutes. 
j     The   Clerk:     Court  will  recess  for  ten  minutes. 

(Thereupon,  at  4:05  p.m.,  the  Court  took  a 
recess  until  4:15  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 
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Mr.  Stevens :     We  will  stipulate  that  all  members 
of  [648]  the  juiy  are  here,  your  Honor. 

Mr.  Taylor:     The  defendant  will  also. 

llie  Court :     Let  the  record  show  the  presence  of 
the  defendant.  You  may  proceed,  gentlemen. 

Mr.  Stevens:     Call  Mrs.  Legerat,  please.  She  is 
right  outside. 

ELAINE  LEGERAT 
a  witness  called  in  behalf  of  the  plaintiff  in  rebuttal, 
was  duly  sworn,  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Would  you  state  your  name,  please  1 
A.     Elaine  Legerat. 
Q.     Spell   the   last   name,   please. 
A.     L-e-g-e-r-a-t. 

Q.     A¥here  do  you  live,  Mrs.  Legerat  1 
A.     At  the  present  time"? 
Q.     Yes,  mam.  A.     24th  and  Cushman. 

Q.     And  do  you  know  Mr.  Urban?  A.     Yes 

Q.     Did  you  know  Pat  Cathey?  A.    Yes. 

Q.     How  long  did  you  know  Pat  Cathey? 
A.     Approximately  five  months,  I  think.  [649] 
Q.     Did  you  know  her  during  the  month  of  D^ 
cember?  A.     Yes. 

Q.     That  is,  December  1954?  A.     Yes. 

Q.     Do  you  know  where  she  was  living  at  th{ 
time?  A.     Yes. 

Q.     Whore  was  that,  please? 
A.     At  the  Alibi  Club. 
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Q.     Did  you  ever  see  her  there  at  the  Alibi  Club  ? 

A.     Yes. 

Q.  Do  you  recall  whether  or  not  you  saw  her 
there  in  the  latter  part  of  December,  1954? 

A.     Yes. 

Q.  Do  you  remember  what  approximate  date  that 
was'? 

A.  Oh,  it  was  a  little  bit  after  Christmas.  I  am 
not  sure  of  the  date. 

Q.     What  ?  A.     It  was  before  the  new  year. 

Q.     What  time  did  you  go  there? 

A.     Around  four  or  five  in  the  afternoon. 

Q.     And  who  was  there  ?  A.     Pat. 

Q.     Was  the  bar  open? 

A.     No,  she  opened  the  door  for  me. 

Q.  Did  you  notice  her  physical  appearance  at 
that  time?  [650] 

A.     She  had  a  black  eye. 

Q.     Do  you  know  how  she  got  that  black  eye? 

Mr.  Taylor :  Just  a  moment,  your  Honor.  We  are 
going  to  object.  It  would  be  hearsay. 

The  Court:  I  believe  that's  right.  I  will  have 
to  sustain  that.  She  can  answer  if  she  knows.  The 
question  I  believe  is  do  you  know. 

Mr.  Stevens :     The  question  is  do  you  know. 

The  Court :     You  can  answer  yes  or  no. 

Mrs.  Legerat:     1  only  know  what  she  told  me. 

Mr.  Taylor:     We  object. 

The  Court:     Sustained. 

Q.  (By  Mr.  Stevens)  :  Did  you  notice  any  of 
the  rest  of  her  body  at  that  time? 
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A.  Yes,  she  had;  she  showed  me  some  black  and 
blue  spots  on  her  back. 

Q.  Did  yon,  did  she  show  you  anything  else  at 
that  time? 

A.  Besides  the  black  and  blue  spots  she  went  in 
the  back  room  of  the  bar  where  she  stayed  and 
brought  out  a  ball  of  hair  and  said  that 

Mr.  Taylor:  Just  a  moment.  Don't  testify  to 
what  she  said.  We  object,  your  Honor,  upon  the 
grounds  testifying  to  what  was  said. 

The  Court:  Yes;  the  court  will  caution  the 
witness  [651]  not  to  state  what  Miss  Cathey  said. 

Mr.  Stevens:  Well  then,  I  move  to  strike  all  of 
Mr.  Urban 's  testimony  concerning  what  Miss  Cathey 
said,  your  Honor. 

The  Court:  Do  you  wish  to  approach  the  bench 
on  an  offer  of  this  witness. 

Mr.  Stevens:     Yes,  your  Honor,  I  will. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  th(^  hearing  of  the  jury:) 

The  Court:     Does  the  government  contend  that 
the  witness  on  the  stand  may  properly  testify  to  i 
what  the  deceased  victim  stated  to  her*? 

Mr.  Stevens:  Well,  we  had  a  serious  question 
about  it,  but  as  I  remember  right  at  the  very  first  \ 
of  tlie  trial  I  made  an  objection.  It  may  not  have 
l>e('n  siieeific  enough,  I  mean  at  the  very  first  of 
Mr.  Urban 's  testimony  I  made  an  objection  con- 
cerning the  content  of  what  was  said  and  the  Court 
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permitted  the  testimony  to  go  ahead.  I  understand 
that  there  is  a  theory  upon  which  statements  of  the 
deceased  may  be  in,  other  than  dying  declarations. 
However,  it  was  a  little  broad  as  far  as  I  was  con- 
cerned then,  but  in  view  of  the  repeated  testimony 
concerning  what  she  said,  I  felt  that  this  subject 
could  be  properly  covered.  If  it  is  not  projoerh- 
covered  why  then  I  believe  that  we  should  instruct 
the  jury  [652]  that  they  must  disregard  everything 
that  Mr.  Urban  has  said  concerning  what  Mrs. 
Cathey  told  him. 

The  Court:  Of  course,  the  Court  is  now  faced 
with  the  proposition  as  to  whether  the  government 
contends  that  this  witness  is  competent  to  testify 
to  statements  of  the  deceased  victim  and  if  there  is 
an  exception  to  the  hearsay  rule  that  would  apply. 
The  Court  is  unaware  of  it  but  it  is  important  and  I 
which  to  give  the  government  an  opportunity  to  con- 
^'ince  the  Court.  It  is  an  important  matter. 

Mr.  Taylor:  I  think  something  that  far  prior  to 
the  death  of  Miss  Cathey  certainly  would  not  be 
competent  to  show,  to  prove  any  of  the  elements  of 
the  crime. 

Mr.  Miller:     It  is  definitely  hearsay. 

The  Court:  Oh,  if  this  were  a  statement  by  the 
defendant  the  Court  would  quickly  permit  it  over 
any  kind  of  an  objection.  The  time  element  doesn't 
bother  the  Court.  It  is  whether  or  not  this  is  an  ex- 
ception to  the  hearsay  rule. 

Mr.   Miller:     I  can't  think  of  one. 

Mr.  Stevens:     I  can't  think  of  one  either  except 
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as  I  say,  the  testimony  has  been  replete  here  con- 
cerning what  Mr.  Urban  has  said  she  said  and  what 
other  people  have  said  she  said.  Mr.  Anders  con- 
tinued with  what  she  said.  Counsel  for  the  defense 
has  offered  repeated  testimony  of  what  she  said. 
Mr.  Miller:     What  Mr.  Anders  testified  to  was 

what,  [653]  basically  was  what  Mr. 

The  Court :  Oh,  many  witnesses  have  testified  to 
what  Cathey  said.  Mrs.  Hetherington  and  others 
have  testified  to  what  Miss  Cathey  said. 

Mr.  Taylor:  Well,  they  have,  I  think  if  this  had 
been  brought  in  on  direct,  but  I  don't  think  we 
would  have  raised  it,  but  it  is  a  rebuttal.  It  means 
us  calling  other  witnesses. 

The  Court:     If  your  only  objection  is  it  is  not 

proper  in  rebuttal 

Mr.  Miller:  Oh,  no,  we  are  not.  We  are  using 
the   objection   of   hearsay. 

Mr.  Taylor:     Oh,  no,  we  are  not.  We  say  it  is 

hearsay  only. 

The  Court:  I,  you  think,  Mr.  Stevens,  you  can 
find  any  authorities  for  the  Court  on  this  proposi 

tion? 

Mr.   Stevens:     No,    I   don't. 

The  Court:     I  mean,  I'm  afraid  of  it. 

Mr.  Stevens :  But  on  the  other  hand,  I  believe  ii 
view  of  the  record  concerning  the  repeated  assei-tioni 
of  what  Mrs.  Cathey  said  and  I  questioned  Mi 
Url)an  specifically  about  this  instance  if  your  Hono 
will  recall.  I  asked  him  about  this  lady  who  wa 
pregnant  and  if  he  didn't  know  of  this  conversatia 
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with  Pat  and  this  lady,  but  is  is  my  understanding 
at  this  time  that  he  was  not  present  from  what  Mrs. 
Legerat  said.   [654] 

Mr.  Miller:  That  still  doesn't  get  around  the 
hearsay  evidence  rule.  As  far  as  striking  other  wit- 
nesses that  testified  to  that,  you  would  just  about 
have  to  take  a  transcript  and  read  to  the  jury  the 
transcript  and  say  now,  strike  this  and  this.  Now, 
that  would  be  most  dangerous.  It  vrould  be  highly 
prejudicial. 

Mr.  Stevens:  Well,  Mr.  Anders  testified  here  a 
few  minutes  ago  at  some  length. 

Mr.  Taylor:  There  has  been  as  much  hearsay 
l^rought  out  by  one  side  as  there  has  in  the  other. 

The  Court :  And,  of  course,  the  record  will  speak 
for  itself,  but  I  don't  think  the  Court  has  overruled 
hearsay  objections. 

Mr.  Stevens :     Very  well,  your  Honor. 

(Thereupon,  the  attorneys  \^ithdrew  from 
the  bench  and  the  following  proceedings  were 
had  in  the  hearing  of  the  jury:) 

Q.  (By  Mr.  Stevens) :  Was  Mr.  Urban  present 
during  any  of  these  times  when  you  werc^  there  with 
Pat  Cathey,  these  two  times  that  you  have  testified 
to  right  now?  A.     No. 

Q.  Did  you  discuss  this  subject  with  Mrs.  Cathey 
at  any  time  when  Mr.  Urban  was  present? 

A.  About  the  bruises  on  her  body  you  [655] 
mean  ? 

Q.     Yes.  A.    Yes. 
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Q.     When  was  that? 

A.  Well,  on  January,  about  January  12th  she 
told  me  to  look  at  her  forehead.  She  said  that  her 
hair  had  grown  back  in  or  was  starting  to  grow 
back  in. 

Q.     Was  Mr.  Urban  there  at  that  time? 

A.     No. 

Q.  When  was  it  that  you  say  he  was  there,  was 
he  present  at  any  time,  Mrs.  Legerat,  when  you 
were  talking  to  Mrs.  Cathey  concerning  this  mat- 
ter? A.     Not  concerning  the  bruises,  no. 

Q.  Well,  when  was  it  that  he  was  present  when 
you  were  talking  to  Mrs.  Cathey? 

A.  Well,  I  can't  name  any  specific  date,  l3ut 
several  times  when  we  w^ent  there  in  the  evenings  to 
drink  or  that,  why  he  was  around  and  one  time  in 
particular  I  remember  w^e  were  talking  about  her 
children  and  he  appeared  quite  disgusted  with  it 
because  she  was  drinking  and  melancholy  and  told 
us  to  forget  about  it. 

Q.     Mr.  Urban  told  you  that?  A.    Yes. 

Mr.  Stevens:     Your  witness. 

The  Court:  Mr.  Stevens,  I  wonder  if  you  could 
determine  from  this  witness  whether  she  had  any 
conversations  [656]  with  the  defendant  on  or  about 
this  time  concerning  these  matters. 

Mr.  Stevens:     Thank  you. 

Q.  (By  Mr.  Stevens):  Did  you  talk  to  Mr. 
Urban  concerning  any  of  these  matters  while  ^Irs. 
Cathey  was  alive? 

A.     Not  that  I  can  remember. 
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Mr.  Stevens :  Thank  you  very  much.  Thank  you, 
your  Honor.    Your  witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Miller: 

Q.     Did  you  testify  to  a  ball  oT  Lair? 

A.     Pardon  me. 

Q.  Did  you  testify  to  a  ball  of  hair  that  she 
went  back  and  got? 

A.     Yes,  she  show^ed  me  a  ball  of  hair. 

Q.  That  was  a  ball  like  a  baseball  or  golf  ball, 
something  like  that"? 

A.     About  the  size  of  a  junior  size  bowling  ball. 

Q.     It  was  a  ball? 

A.  Yes.  Well,  it  was  loosely  put  together  so 
that  it  was  about  the  size  of  a  junior  sized  bowling 
ball. 

Mr.  Miller:     That's  all.    Thank  you,  mam. 

(Witness  excused.) 

Mr.  Stevens:  Pardon  me  just  a  minute.  I  will 
find  [657]  the  name  of  this  witness. 

FRANK  J.  GUSKEY 

a  witness  called  in  behalf  of  the  plaintiff  in  rebuttal, 
was  dnly  sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.    Would  you  state  your  name,  please? 
A.     Prank  J.  Guskey,  Junior. 
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Mr.  Taylor:     Just  a  little  louder,  please. 

Mr.  Guskey:     Frank  Guskey.   G-u-s-k-e-y. 

Q.  (By  Mr.  Stevens)  :  You  live  here  in  Fair- 
banks, Mr.  Guskey?  A.     Yes. 

Q.     Do  you  know  Mr.  Urban,  Curly  Urban'? 

A.     Yes. 

Q.  Are  you  acquainted  with  the  Alibi  Club  down 
in  South  Fairbanks?  A.     Yes. 

Q.  And  did  you  know  a  Myrtle  Cathey?  Pat 
Cathey?  A.     Yes. 

Q.  Were  you  in  the  Alibi  Club  during  the  month 
of  January,  1955,  at  all  ?  A.     Yes. 

Q.  Do  you  recall  approximately  when  you  were 
there?  A.     No.  [658] 

Q.  Do  you  recall  whether  you  were  there  between 
the  22nd  of  January  and  the  last  day  of  January? 

A.    Yes. 

Q.     Who  went  there  with  you,  do  you  know  ? 

A.     Nobody.   Not  that  I  remember. 

Q.     You  went  alone?  A.     Yes. 

Q.     What  time  of  day  did  you  go  there? 

A.     In  the  evening. 

Q.     How  many  times  did  you  go  there  ? 

A.     At  least  two  times  a  w^eek. 

Q.     You  recall  two  times  now?  A.     Yes. 

Q.  Do  you  know,  or  do  you  recall  what  day  of 
the  week  it  was?  A.     No. 

Q.  Did  you  go  there  two  successive  evenings  or 
two  evenings  in  the  same  week  or  how  was  it? 

A.  1  don't  think  they  were  two  successive  eve- 
nings. 
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Q.     I  beg  your  pardon? 

A.  I  don't  believe  they  were  two  snceossive  eve- 
nings. 

Q.     Were  they  in  the  same  weekf  A.     Yc<. 

Q.     While  you  were  there  was  Curh"  there? 

A.     Yes.   [659] 

Q.     Did  you  see  Pat?  A.     No. 

Q.     Did  you  hear  any  sounds  there  at  the  club? 

A.    Yes. 

Q.     What  did  you  hear? 

A.  I  heard  Pat  in  the  l^aek  room.  I  don't  know 
if  it  was  Pat,  I  thought  it  was,  moaning-  and  groan- 
ing, something  like  a  sick  person. 

Q.  At  that  time  did  you  hear  any  comment  by 
Mr.  Urban?  A.     Yes. 

Q.     AYhat  did  he  say  at  that  time  ? 

A.  "Goddamit,  Pat,  shut  up,"  words  to  that  ef- 
fect. I  am  not  quoting  him. 

Mr.  Stevens:  Thank  you,  Mr.  Guskey.  Your 
witness,  Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Mr.  Guskey,  w^ho  is  the  lady  that  went  there 
with  you  to  the  Alibi  Club  ? 

A.  I  didn't  go  with  anybody. 

Q.  What?  A.     T  didn't  go  with  anyone. 

Q.  You  never  took  a  lady  to  the  Alibi  Club? 

A.  I  have  before,  but  not  that  time. 

Q.  I  mean  before  that,  whose  wife  was  it  von 
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took  there '?  [660]  A.     Mrs.  Van  Cleave. 

Mr.  Stevens:     I  object  to  that,  yonr  Honor. 

Q.     (By  Mr.  Taylor)  :     What? 

A.     Mrs.  Van  Cleave,  Junior. 

The  Court:  We  are  concerned  now  with  the 
dates  between  the  22nd  and  the  30th  of  January, 
1955. 

Q.  (By  Mr.  Taylor) :  You  say  Mrs.  Van 
Cleave? 

Mr.  Stevens:  I  object  to  any  further  question- 
ing unless  the  date  is  established. 

The  Court:     Sustained. 

Q.  (By  Mr.  Taylor)  :  Well,  when  did  you,  how 
long  had  you  known  Pat  Cathey? 

A.     I  don't  remember  just 

Q.     What? 

A.     I  don't  remember,  not  too  long  before  that. 

Q.     November? 

A.  I'm  not  sure.  I  don't  think  she  was  there 
the  first  time  I  went  in  the  clulj. 

Q,  Well,  when  was  the  first  time  you  went  in 
there?  '^"^ 

A.  I  beli(>ve  it  was  toward  the  end  of  November. 
I  am  not  positive. 

Q.  When  was  it  you  took  Mrs.  Van  Cleave 
there? 

A.  I  don't  remember  that  either.  Her  husband 
was  tlu^re,  too.  [661] 

Q.     And  did  yon  ever  go  t1ier(>  to  visit  Pat? 

A.    No. 
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Q.  And  isn't  it  a  fact,  Mr.  Guskey,  that  you 
propositioned  Pat  to  go  out  with  you'? 

A.     No. 

Q.     What  I  A.     No. 

Mr.  Taylor:     That's  all. 

Mr.  Stevens :     Thank  you,  Mr.  Guskey. 

(Witness  excused.) 
Mr.  Stevens:     Call  Florence  Harris,  please. 

FLORENCE  HARRIS 

a  witness  called  in  behalf  of  the  plaintiff  in  rebuttal, 
was  duly  sworn  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens: 

Q.     Will  you  tell  us  your  name,  please"? 

A.     Florence  L.  Harris. 

Q.     Where  do  3^ou  live,  Mrs.  Harris? 

A.     Thirteen  mile. 

The  Court:  I  think  you  would  like  an  amplifier 
to  help  your  voice  carry  in  the  room? 

Mrs.  Harris :     I  think  so. 

The  Court:     Very  well.  [662] 

Q.  (By  Mr.  Stevens)  :  Now,  did  you  know  a 
Pat  Cathey?  A.     Yes,  I  did,  sir. 

Q.     Do  you  know  Curly  Urban? 

A.     Yes,  I  do,  sir. 

Q.     How  long  did  you  know  Pat  Cathey? 

A.     Oh,    about   two    and    a    half   months,    three 
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months.    About  three  months,  two  and  a  half  to 

three  months. 

Q.     Do  you  know  where  she  was  living? 

A.     At  the  Alibi  Club. 

Q.     Were  you  friendly  with  Mrs.  Cathey  ? 

A.     Well,  sort  of  friendly  with  her,  yes. 

Q.  Did  you  ever  visit  her  there  at  the  Alibi 
Club?  A.     Definitely,  yes.  Many  times. 

Q.  Did,  during  the  time  you  knew  Mrs.  Cathey, 
did  3'ou  ever  observe  any  types  of  marks  on  her 
body?  A.     Yes,  I  did. 

Q.     Where  were  those  marks? 

A.  On  her  body,  on  her  sides  and  also  on  her 
thighs  and  her  eyes. 

Q.     Did  you  ever  notice  any  particular  mark? 

A.  Well,  she  showed  me  one  particular  mark,  it 
was  after  Christmas,  that  he.  Curly  had  suj^posed 
to  have  hit  her  with  a  ring. 

Mr.  Taylor:  Just  a  moment,  your  Honor.  We 
are  going  [663]  to  object  to  any  hearsay  testimony. 

The  Court:  Sustained.  She  may  tell  what  she 
saw. 

Q.  (By  Mr.  Stevens)  :  Did  you  see  the  mark 
yourself?  A.     Yes,  I  saw  the  mark. 

Q.     Did  you  notice  the  type  of  mark  it  was? 

A.  Well,  it  was  an  oblong  mark,  but  whether  it 
was  definitely  a  ring  mark  or  not  I  couldn't  tell. 

Mr.  Taylor:     Just  a  moment,  calling  for  a  con-j 
elusion  as  to  what  caused  the  mark. 

The  Court:  Sustained  as  to  that.  She  said  it  was 
an  oblong  mark.  That  may  stand. 
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Mr.  Stevens:  Yes,  Mrs.  Harris,  you  are  not  to 
try,  try  not  to  tell  us  what  Mrs.  Cathey  told  you. 
That  would  be  hearsay.  You  are  not  allowed  to  tell 
that  here. 

Q.  (By  Mr.  Stevens)  :  Were  you  there  on 
Christmas  Eve  at  the  Alibi  Club  *?  A.     Yes,  sir. 

Q.     And  who  was  there  at  that  time? 

A.  Pat  and  Curly  and  Al  and  myself.  I  think 
there  was  a  couple  of  other  people  there,  I'm  not 
too  sure.   GI's  or  something. 

Q.    What  time  was  that  that  you  were  there? 

A.     Oh,  just  before  midnight. 

Q.     And  where  was  Curly?  [664] 

A.     He  was  behind  the  bar. 

Q.  And  would  you  tell  us  where  Pat  was  at  that 
time? 

A.     She  was  sitting  at  the  end  of  the  bar. 

Q.  Did  you  witness  anything  that  occurred  at 
that  time? 

A.  Yes,  they  sort  of  had  an  argument  and  they 
were  swearing  at  each  other.  Then  after  that  he 
gave  her  a  slap,  a  clout  around  the  face,  caught  her 
in  the  face  and  ear.  He  gave  her  a  l)aclv-hand,  that 
is  what  it  was. 

Q.     Was  he  behind  the  bar  at  that  time? 

A.  Oh,  yes.  He  was  behind  the  bar  and  he 
knocked  her  off  the  stool.  He  hit  her  from  where 
she  was  sitting. 

Q.  Did  you  ever  witness  any  other  type  of  vio- 
lence take  place  then  between  Mr.  Urban  and  Mrs. 
Ctithev? 


620  Leon  D.  Urban  r,9. 

(Testimony  of  Florence  Harris.) 

A.  Well,  on  one  occasion,  but  I  don't  really  re- 
member that. 

Q.  Now,  did  Mr.  Urban  talk  to  you  concerning 
your  testimony  here,  Mrs.  Harris? 

A.     Oh,  he  spoke  to  me  yesterday  morning. 

Q.     What  did  he  tell  you  yesterday  morning? 

Mr.  Taylor:  If  the  Court  please,  I  don't  believe 
that  would  be  admissible,  going  to  prove  or  disprove 
any  of  the  issues  of  this  case. 

The  Court:  If  he  talked  to  her  relative  to  her 
testimony  in  this  case  she  may  state  what  he  said. 

Q.  (By  Mr.  Stevens)  :  Was  it  relative  to  her 
being  in  Court  ?  [665] 

A.  Yes,  it  was.  He  didn't  want  me  to  testify.  He 
told  me  I  should  kind  of  hide. 

Q.     And  why  was  that? 

A.  Well,  I  really  don't  know.  In  a  way  he  said 
it  would  be  bad  for  my  citizenship.  | 

Q.     Have  you  an  application  for  citizenship? 

A.     Yes,  sir.  J 

Q.  Did  you  talk  to  Mr.  Urban  about  this  case 
any  other  place  other  than  here?  A.    Yes. 

Q.    When  was  that? 

A.     Mr.  Miller's  house. 

Q.     How  long  ago  was  that?  I 

A.     Last  week.  I 

Q.  Did  Mr.  Urban  say  anything  to  you  at  that 
time  after  you  talked  to  Mr.  Miller? 

A.  No,  he,  well,  he  just  said  that  I  should  go 
and  hide.   He  told  my  friend  that,  too. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor. 
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Cross-Examinati  on 
By  Mr.  Miller: 

Q.  I  might  ask  you,  how  did  you  happen  to  be 
at  my  house? 

A.  Well,  Curly  sent  me  home  with  a  message  to 
tell  Al  that  Curly  wanted  to  see  him  and  Mr.  Taylor 
wanted  to  see  me  [666]  in  his  office,  so  we  got  down 
to  Mr.  Taylor's  office  and  he  wasn't  there  so  we 
were  driving  and  we  saw  Curly  on  the  street  and 
we  were  going  to  meet  him  later  and  then  he  told 
us  that  you  wanted  to  see  us.  I  didn't  know  who 
you  w^ere  at  all. 

Q.     How  long  were  you  at  the  house  ? 

A.  Oh,  only  about  five  minutes,  five  or  ten  min- 
utes. 

Q.     Were  you  asked  to  leave'? 

A.     Well,  you  had  to  go  out  if  you  remember. 

Q.  And  when  you  told  me  w^hat  your  story  was, 
did  I  tell  you  that  I  didn't  liave  anything  to  talk 
with  you  about  ■? 

A.  That's  right,  yes,  you  did.  After  I  riia<le  ono 
statement  you  said  that  was  enough. 

Q.  Now,  to  get  into  the  testimony  after  clearing 
myself,  were  you  ever  present  at  the  Alibi  Club 
when  Pat  Cathey  came  in  with  money  that  she  had 
taken  from  some  person? 

Mr.  Stevens:  I  object.  That  is  outside  of  the 
scope  of  the  direct  examination. 

The  Court:  Sustained.  You  may  en]!  her  as 
your  \^^tness. 
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Q.  (By  Mr.  Miller) :  Now,  at  the  time  you 
stated  that  Curly  slapped  Pat  were  there,  did  they 
have  several  w^ords  prior  to  the  altercation? 

A.     Yes,  they  did. 

Q.     Did  they  quarrel  quite  a  long  time? 

A.  No,  not  very  long,  a  matter  of  a  few  min- 
utes. [667] 

Q.     She  call  him  some  pretty  bad  names? 

A.     They  both  did. 

A.     They  were  both  pretty  bad?  A.     Yes. 

Q.  Did  you,  strike  that,  please.  Did  you  see 
the  two  of  them  together  that  evening? 

A.     No,  I  didn't.  Al  and  I,  we  went  liome. 

Q.     Did  they  go  into  another  room?  , 

A.     Yes.  1 

Q.  And  did  you  see  them  ever  ha])py  and  con- 
tented with  each  other  later  on  that  evening? 

A.     Will  you  repeat  that,  please? 

Q.  Did  you  ever  see  them  contented  and  happy 
with  each  other  later  in  the  evening? 

A.  No,  I  didn't  see  them  after  that  because  after 
he  had  given  Pat  her  present,  Christmas  present, 
we  had  got  one  drink  and  then  we  went  home. 

Q.  After  they  came  back  in  out  of  the  other 
room,  what  happened? 

A,  Curly  gave  Pat.  Pat  came  out  and  she  showed 
mv  the  nice  watch  that  Curly  had  given  her  for 
Chi'istmas. 

Q.     Curly  had  given  her  a  watch  you  say? 

A.     Yes. 

Q.     Did  yon  see  that  watch?  A.     Yes. 
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Q.     Was  it  a  nice  watch?  [668] 

A.    A  very  nice  watch. 

Q.  Did  they  seem  to  be  getting  along  when  yon 
left? 

A.  Well,  it  was  sort  of  quieting  down  then.  I 
think  they  were  going  to  close  np.  I  mean  we  didn't 
really  take  very  much  notice  of  it  after  that. 

Q.  The  event  didn't  cause  too  much  commotion 
then,  is  that  so  ? 

A.     Well,  it  was  none  of  our  business,  frankly. 

Q.  Did  you  ever  see  any  cuts  on  her,  on  her 
person,  on  her  body? 

A.     No.   I  have  seen  a  lot  of  bruises  though. 

Q.     Bruises  but  no  cuts? 

A,     No,  I  don't  remember  any  cuts. 

Q.  Did  you  ever  observe  any  bruises  on  her  per- 
son caused  by  any  other  than  Curly  Urban? 

A.  Well,  I  can't  really  answer  that  question  be- 
cause the,  I  never  saw  anybody  else  hit  her. 

Q.  Do  you  know  of  your  own  knowledge  of  any 
trouble  she  had  with  any  other  person? 

A.     No,  I  don't. 

Q.    You  don't. 

A.     Not  exactly,  will  you 

Q.  Do  you  know  of  any  other,  do  you  know  of 
any  quarrels  or  fights  that  she  had  with  any  other 
person?  A.     No.    No.  [669] 

Q.  Do  you  know  of  any  argument  tliat  she  liad 
with  an.y  other  person  ov(n'  money  ? 

A.     Yes,  yes  on  one  occasion. 
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Q.     And  what  was  that? 

Mr.  Stevens:  I  object,  your  Honor.  However, 
it  is  beyond  the  scope  of  cross-examination.  If  your 
Honor  will  permit  me  to  exercise  the  normal  cross- 
examination  so  we  won't  have  to  recall  this  witness, 
why  Mr.  Miller  can  exceed  this  scope.  Would  that 
be  agreeable? 

Mr.  Taylor:     That's  all  right. 

The  Court :  Very  well,  j^ou  may  proceed  as  your 
own  witness  now,  is  that  right? 

Mr.  Miller:     Yes. 

The  Court:     Yevy  well. 

Q.  (By  Mr.  Miller)  :  What  was  this  other  prob- 
lem over  the  money  that  you  mentioned? 

A.  Well,  it  happened,  I  couldn't  tell  you  the  date 
when  it  happened,  but  I  was  in  the  bar  one  night 
and  my  friend  had  gone  down  to  town  and  it  was 
so  cold,  so  I  was  waiting  for  him  to  come  back  and 
there  was  an  elderly  man  came  in  and  demanded,  I 
think  it  was  the  sum  of  two  sixty  or  two  eighty  that 
Pat  had  taken  from  him  or  stolen  from  him.  No, 
I  didn't  see  her  take  this  money,  and  he  came  in  and  j 
then  Curly,  he  was  going  to  call  the  police  and  then  i 
Curly  came  back  [670]  and  he  squared  it  with  a 
fifty  dollar  bill  or  sixty  dollars.  I  don't,  he  said 
one  or  the  other.  Now,  I  didn't  see  either  Curly 
give  that  money  to  this  man. 

Q.  You,  Curly  wasn't  there  when  tlie  man  camo 
in? 

A.  Not  at  the  time,  no.  He  came  in  within  five 
minutes  afterwards. 
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Q.     Was  Pat  there? 

A.     Oh,  yes,  I  was  sitting  next  to  her. 

Q.     And  was  the  man  quite  perturbed  with  Pat? 

A.     Yes.  Yes. 

Q.  Was  there  any  altercation  or  any  blows  ex- 
changed between  Pat  and  this  man? 

A.  Oh,  no.  The  man  was  right  the  other  side  of 
the  bar  and  he  didn't  raise  too  much  fuss  about  it. 

Q.     You  say  Curly  paid  him? 

A.  Yes.  Now,  Curl}^  told  us  that  he  gave  him 
fifty  dollars.  Now,  I  didn't  see  Curly  give  him  that 
money. 

Q.  You  know  the  man  did  leave  and  seemed  to 
be  satisfied?  A.     Yes,  yes. 

Q.  And  you  couldn't  testify  whether  Curly  gave 
him  back  the  full  two  fifty  or  sixty  or  what  he  gave 
him?  A.     No,  no,  I  couldn't. 

Q.  Did  Curly  go  around  Pat  so  that  he  could 
get  the  money  from  Pat  that  she  had  taken  from 
this  man? 

A.  No,  not  while  I  was  sitting  there,  no.  He 
didn't  even  talk  to  Pat.  [671] 

Q.     Curly  take  the  man  outside  ? 

A.  No,  he  took  him  into  the  otlier  room  where 
the  juke  box  is. 

Mr.  Miller:  I  believe  that  is  a]].  TJiD.iik  you, 
mam. 
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Redirect  Examination 
By  Mr.  Stevens: 

Q.  Did  you  have  any  idea  at  that  time  of  your 
own  knowledge  what  that  money  was  for? 

A,  No,  I  didn't.  I  didn't  see  him  give  the 
money. 

Q.  I  mean,  how  Pat  had  gotten  the,  you  said 
that  it  was  money  that  was  stolen  ? 

A.  Well,  I  didn't  see  it  as  I  was  just  saying,  but 
this  man  had  said  the  word  he  used,  he  had  rolled 
for  it. 

Mr.  Stevens:     Your  witness,  Mr.  Miller. 

Mr.  Miller:     We  have  no  further  questions. 

Mr.  Stevens:     Thank  you. 

(Witness  excused.) 

Mr.  Stevens:  Your  Honor,  we  have  two  wit- 
nesses left.  Both  of  them  have  been  called  for  to- 
morrow morning  at  ten  o  'clock.  We  could  obtain  one 
of  them  if  your  Honor  wishes  to  continue  on  in  the 
evening,  but  we  could  request  that  we  reconvene 
tomorow  morning  at  ten  and  that  will  finish  the 
government's  witnesses. 

The  Court:  What  does  the  defendant  prefer.  It 
is  ten  minutes  of  five  now  ?  [672] 

Mr.  Miller:  We  have  no  objection  to  adjourning 
until  tomorrow,  your  Honor. 

The  Court:     Members  of  the  jury,  once  more  I 
admonish  you  not  to  discuss  this  case  with  anyone;  ( 
do  not  permit  anyone  to  discuss  it  with  you ;  do  not 
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listen  to  any  conversation  concerning  the  subject 
matter  of  this  trial;  and  do  not  form  or  express  any 
opinion  thereon  until  the  case  is  finally  submitted  to 
you.  You  will,  please,  return  to  your  places  at  ten 
o'clock  tomorrow  morning. 

The  Clerk:     Court  is  adjourned  until  ten  o'clock 
tomorrow  morning. 

(Thereupon,  at  5:00  p.m.,  the  trial  of  this 
cause  was  adjourned  until  Mav  25,  1955,  at 
10:00  a.m.) 

May  25,  1955—10:00  A.M. 

Be  It  Remembered,  that  upon  the  25th  day  of 
May,  1955,  at  the  hour  of  10:00  a.m.,  the  trial  of 
this  cause  was  resumed,  \hQ  plaintiff  and  the  de- 
fendant both  represented  by  counsel,  the  Honorable 
Vernon  D.  Forbes,  District  Judge,  presiding: 

The  Court :  Let  the  record  show  the  presence  of 
the  defendant,  Leon  D.  Urban,  criminal  cause  2020. 
His  attorneys  are  also  present,  and  the  government 
attorney.   The  Clerk  please  call  the  roll  of  the  jury. 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  jury.)  [673] 

The  Clerk :     They  are  all  present,  your  Honor. 
The  Court:     Very  well.    The  defendant  ready  to 
proceed  ? 

Mr.  Taylor:     Yes,  your  Honor,  the  defendant  is 
ready. 

The  Court:     The  government  ready? 
Mr.  Stevens:     Government  is  ready. 
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W.  M.  BETTIS 

a  witness  called  in  behalf  of  the  plaintiff  in  rebnttal, 
was  duly  sworn,  and  testified  as  follows: 

Mr.  Stevens:  Before  Mr.  Bettis  begins,  your 
Honor,  it  is  the  government's  belief  that  the  tape 
recording  from  the  coroner's  inquest  is  not  admis- 
sible before  the  jury.  However,  if  the  Court  and 
counsel  for  the  defendant  would  like  to  hear  that 
tape  prior  to  Mr.  Bettis'  testimony,  we  would  be 
perfectly  willing  to  bring  it  in  and  play  it.  It  is 
a  matter  of  Court  and  counsel  as  I  see  it. 

Mr.  Taylor :  No,  we  are  not  interested  in  it,  your 
Honor. 

The  Court:     Very  well. 

Direct  Examination 
By  Mr.  Stevens: 

Q.  Would  you  state  your  name,  please? 

A.  W.  M.  Bettis. 

Q.  Where  do  you  reside,  Mr.  Bettis? 

A.  Alaska  Railroad  hut  area.  [674] 

Q.  Were  you  connected  at  all  with  the  inquest 
pertaining  to  Myrtle  Patricia  Cathey? 

A.  Yes,  I  was. 

Q.  Do  you  recall  when  that  was  held? 

A.  February  the  11th. 

Q.  Of  this  year?  A.     1955. 

Q.  And  where  was  that  inquest  held? 

A.  In  the  United  States  Commissioner's  office  in 
this  building. 
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Q.     And  what  was  your  connection  witli  that  in- 
quest, Mr.  Bettis? 

A.     I  was  a  member  of  the  jury. 

Q.     Was  Mr.  Urban  there?  A.     Yes,  sir. 

Q.     Did  you  see  Mr.  Urban  take  part  in  that  in- 
quest? A.     Yes,  sir. 

Q.     Do  you  know  whether  or  not  he  was  sworn 
as  a  witness  ?  A.     He  was. 

Q.     And  was  that,  did  that  take  place  in  your 
presence?  A.     Yes,  sir. 

Q.     Do  you  recall  at  this  time  whether  or  not  any 
question  was  asked  Mr.  Urban  concerning  the  date 
upon  which  he  went  to  Players  Club  to  secure  Mrs 
Cathey?  A.     Yes.  [675] 

Q.     Do  you  recall  at  this  time  the  answer  as  best 
as  you  can  remember  it  that  Mr.  Urban  gave? 

A.  It  was  on  January  21st,  1955,  that  he  went 
and  picked  Mrs.,  Miss  Cathey  up  at  the  Players 
Club. 

Mr.  Stevens:  Pardon  me,  your  Honor.  Mr.  Tay- 
lor, would  you  agree  if  we  take  Mr.  Bettis  off  the 
stand  temporarily  and  ask  Mr.  Haggland  to  takc^ 
the  stand,  Doctor  Haggland. 

Mr.  Taylor:     I  have  no  objection. 

Mr.  Stevens:  Mr.  Bettis,  would  you  step  down, 
please.  Thank  you  vei'v  much.  We  ^y\]]  coll  ynn 
ri.U'ht  back. 
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DR.  PAUL  B.  HAGGLAND 

a  witness  called  in  behalf  of  the  plaintiff  in  re- 
buttal, was  duly  sworn  and  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Stevens : 


Q 


A 

Q 

A 

Q 


Would  you  state  your  name,  please? 


A.     Paul  B.  Haggland. 

Q.     And  what  is  your  profession,  Mr.  Haggland? 
Orthopedic  surgeon. 

How  long  have  you  been  in  that  i)rof ession  ? 
About  eighteen,  nineteen  years,  I  guess. 
Now,  are  you  a  qualified  physician  and  sur- 
geon under  the  laws  of  the  Territory  of  Alaska? 

A.     Yes,  I  am. 

Q.  Have  you  had  experience  in  the  course  of 
your  practice  [676]  which  pertains  to  the  effect  of 
pulling  of  hair  upon  the  scalp? 

A.  I  have  had  experience  with  traumatic  in- 
juries to  the  scalp,  avulsion. 

Q.  Could  you  explain  to  us,  Doctor,  what  the 
general  construction  is  that  holds  the  scalp  to  the 
head  that  prevents  it  from  being  pulled  away? 

A.  Well,  the  scalp  has  a  structure,  it  is  really 
composed  of  five  layers.  As  we  see  it  from  the  out- 
side it  will  be  the  cutaneous  layer  with  the  hair 
more  or  less,  and  then  there  is  the  telasubcutanea, 
which  is  a  firm  layer  in  the  scalp.  It  is  rather  fiber- 
ous  in  its  deeper  part.  That  is  why  we  get  so  much 
bleeding.  Then  we  have  a  third  layer  which  is  in- 
terposed between  the  muscles  in  front  and  back,  and 
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then  we  have  a  fourth  la.yer  beneath  the  galea  and 
then  the  pariosteum  over  the  skull,  the  tough  cov- 
ernig  over  the  skull  itself  from  which  bone  is  nour- 
ished. 

Q.     Doctor,    assuming    that    a    woman    approxi- 
mately a  himdred  sixty  to  a  hmidred   sixtv-eight 
pounds   taken   by   the   hair   with   both   hands   a'nd 
pulled  out  of  a  vehicle  and  across  a  space  of  ten  to 
fifteen   feet,   would   you   have   an   opinion   at   this 
time  as  to  the  effect  on  the  scalp  of  that  pulling? 
A.     It  depends,  of  course,  upon  how  mucli  force 
was  used  and  whether  it  was  a  jerk  or  reasonably 
steady  pull.   I  think  if  you  were  to  ignore^  the  fact 
that   the    woman   weighed    a    hundred    sixty-eight 
pounds  and  was  not  lifted,  her  entire  weight  [677] 
with  that,  that  would  be  different. 

Q.     She  was  pulled  across  the  ground  with  that, 
by  her  hair,  hair  in  both  hands? 

A.     Then  I  think  the  amount  of  weight  vou  were 
pulling  is  problematical.   That  could  not  b^'  decided 
I  If  she  were  suspended  by  her  head  and  \wv  Ium-Is 
touching  you  would  only  have   ]ialf   rS   it   as    v^n 
pulled  on  the  hair. 

Q.  Well,  would  you  have  an  opinion  as  to 
whether  or  not  the  hair  would  be  pulled  away,  the 
iscalp  would  be  pulled  away  from  the  head  as  a  re- 
sult of  that  pull? 

A.  It  would  stretch.  I  doubt  if  it  would  be  de- 
tached. 

Q.  And  if  it  did  detach,  Doctor,  where  would  the 
;hemorrhages  be  located  or  would  there  be  hemor- 
ifhages  first  ? 
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A.  Well,  if  the  scalp  itself  was  evuls(^d,  not  torn 
around  the  edges,  then  we  would  have  a  hemorrhage, 
but  that  hemorrhage  would  be  limited  in  its  extent 
anatomically. 

Q.     Where  would  it  be  located  in  your  opinion  ? 

A.  It  would  come  to  the  supraorbital  ribs  and 
back  to  the  superior  nupital  line  and  along  here 
because  blood  could  not  get  beyond  the  aponeurotic 
detachment  to  the  skull.  It  does  not  do  that. 

Q.  Have  you  known  of  any  instances  in  which 
the  pulling  of  the  hair  by  another  human  has  re- 
sulted in  detachment  of  the  skull  from  the  scalp  ? 

A.  Never  have  except  common  practice  in  the 
American  [678]  Indians,  scalp  with  a  knife. 

Mr.   Stevens:     Thank  you.  Doctor. 

Cross-Examination 
By  Mr.  Miller : 

Q.     Doctor  Haggland,  if  a  party  weighing  as  M] 
Stevens  suggested  between  one  sixty  and  a  hundr? 
sixty-eight  pounds  were  taken  out  of  a  taxicab 
the  hair  of  her  head,  which  would   evidently  h 
their  weight  fall  out,  would  that  be  such  a  suddei 
jerk  as  you  were  speaking  of  in  your  opiiiion? 

A.  I  doubt  it.  They  would  slide  out  of  a  cab  if 
they  were  pulled  by  the  hair. 

Q.     Then  in  your  opinion  they  would  never  at  any  ^ 
time  have  their  full  weight  on  the  hair  of  their 
liead?  A.     That's  right. 

Q.  Assuming  that  she  was  drunk  and  comj^letely 
i-elaxed  or  ]-)assed  out,  would  that  hnve  any  effect 
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upon  the,  upon  her  weight,  upon  the  pressure  put 
on  her  skull  as  she  was  being  drug,  the  pressure 
upon  your  scalp,  I  mean,  instead  of  skull  % 

A.  I  don't  think  it  would  appreciably.  I  think 
she  would  be  subjected  to  more  pull  on  her  scalp  if 
she  was  resistant.  If  she  were  drunk  she  would  be 
relaxed  and  come  as  an  inert  body. 

Q.  All  right,  now,  if  she  were  dragged  along 
the  ground  and  up  two  steps  and  into  a  building 
and  the  added  friction  of  lifting  her  up  those  steps 
as  she  came  up  and  into  the  building  [679]  would 
that  be  such  an  added  weight  that  you  think  it 
would  effect  her  scalp  in  any  way  % 

Mr.  Stevens:  I  object  to  that,  your  Honor.  I 
don't  believe  there  is  any  evidence  of  any  steps  in- 
volved in  this  transaction. 

The  Court:  The  Court  doesn't  recall  the  testi- 
mony as  to  the  number  of  steps  to  the  building  un- 
less counsel  can  convince  the  Court  that  that  was 
the  testimony  I  will  have  to  sustain  the  objection. 

Mr.  Miller:  If  the  Court  please,  I  believe  that 
he  testified  that  she  was  dragged  into  the  building. 

The  Court:     Yes. 

Mr.  Miller:  Well,  perhaps  I  am  adding  the  dis- 
tance.  I  have  been  out  there. 

The  Court:  I  don't  recall  any  testimony  as  to  the 
number  of  steps. 

Mr.  Miller:     I  don't  recall  that  there  was. 

Q.  (By  Mr.  Miller)  :  Supposing  that  she  was 
dragged  into  a  building  and  assume  the  building  was 
mot  upon  the  same  level,  I  believe  the  Court  will 
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allow  us  to  go  to  that  extent,  dragged  into  a  building, 
would  that  effect  the  weight  and  the  effect  placed 
upon  her  skull,  her  scalp  by  dragging  her  in? 

A.  I  think  without  a  doubt  it  would.  Another 
factor  that  would  have  to  be  considered,  it  depends 
on  how  much  hair  you  have  got  ahold  of,  where  you 
are  apijlying  your  force  on  the  scalp.  [680] 

Q.  Now,  contending  that  there  were  two  hands- 
ful  of  hair  and  she  was  being  dragged  and  her 
feet  were  dangling  behind  her,  she  was  completely 
relaxed  and  being  dragged  in,  would  there  be  any 
of  those  membranes  of  those  five  layers  of  scalp  that 
you  mentioned,  would  any  of  those  tear  loose? 

A.     They  could  separate. 

Q.  And  if  the}^  did  separate,  what  would  be  the 
effect  of  that? 

A.  It  would  be  an  extravication  of  blood  and  it 
usually  occurs  beneath  the  galea  itself  and  that  is 
self-limited  in  its  extent  around  the  periphery.  It 
cannot  go  beyond  certain  limits  because  of  the  stiuc- 
ture  of  the  scalp  and  the  way  it  is  attached. 

Q.     But  it  would  settle  to  the  various  portions? 

A.  It  tends  to  go  around  the  vortex  of  the  skull 
and  the  scalp  in  the  center. 

Q.  There  are  one  or  two  layers  that  are  very, 
very  thin  membrane  ?  1 

A.  That  is  correct.  It  is  there  where  the  skull 
is  thin  that  is  where  abscesses  and  hemorrhages  do 
occur  when  they  separate. 

Q.  And  if  there  were  any  separation  that  would 
probably  be  the  first  to  give  way,  would  it  not  ? 
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A.  That  would  probably  be  the  first  unless  there 
was  a  tear  in  the  margin  of  the  scalp  itself.  [681] 

Q.  Now,  exactly  which  layer  of  the  scalp  is  that, 
Doctor? 

A.  That  would  be  the  fourth  layer  from  the  out- 
side in. 

Q.    And  that  would 

A.  That  is  not  the  most  vasculary  layer  however. 
The  most  vasculary  layer  is  in  the  deep  subcutan- 
eous layer. 

Q.     That  would  be  the  fifth  % 

A.     No,  that  is  the  second  layer. 

Q.  There  would  be  considerable  bleeding  though 
if  the  fourth  and  most  tender  layer  were  torn,  Is 
that 

A.  There  could  be  a  reasonable  amount  of  bleed- 
ing, but 

Q.  And  if  the,  if  it  were  shown  that  this  part}^ 
were  dragged,  was  dragged  out  of  a  taxicab  onto 
the  ground  and  then  being  drunk,  in  a  state  of  un- 
consciousness were  dragged  for  ten  or  fifteen  feet 
to  a  building  and  then  into  a  building,  in  your 
opinion  would  that  tear  the  scalp,  the  skull  loose 
from  the  scalp  ? 

A.  It  could  have  detached  a  little  of  it  or  loos- 
ened it,  ruptured  a  few  of  the  vessels,  yes. 

Q.    Would  it  cause  the  scalp  to  become  bruised, 
black  and  blue  or  noticeably  bruised? 
I     A.     That  deep  tjrpe  of  hemorrhage  doesn't  dis- 
color as  a  rule  on  the  surface. 
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Q.  If  there  were  no  deep  type  hemorrhage  then 
would  just  the  pulling  of  the  hair  in  such  a  way, 
would  that  cause  [682]  the  scalp  to  be  discolored? 

A.  If  there  was  rupture  of  the  vessels  in  the 
subcutaneous  tissue,  yes. 

Q.  Would  such  a  weight  as  that  and  under  those 
conditions  pull  the  hair  out? 

A.  Some  of  the  hair  I  naturally  suppose  would 
come  out  because  the  pull  would  not  be  even.  There 
would  be  strands  which  would  have  more  purchase 
than  others. 

Q.  Under  certain  conditions  it  would  then  pull 
patches  of  hair  out  in  your  opinion? 

A.     That's  right. 

Q.  And  could  such  a  pulling  as  this  cause  a 
hematoma  of  the  brain? 

A.  No,  it  couldn't.  There  is  an  interesting  thing 
about  hemorrhage.  As  you  get  to  the  last  layer  over 
the  skull  that  the  hemorrhage  is  beneath  the  cover- 
ing of  the  boney  part  itself  is  limited  by  the  suture 
lines,  or  the  lines  from  which  our  skull  grew,  so  it  is 
rather  sharply  demarkated  unless  there  is  a  fracture  i 
across  those  lines. 

Q.  It  is  possible  then  that  it  would  pull  the 
scalp  loose  from  the  skull? 

A.  Yes,  it  would  be  possible  to  detach  a  portion 
of  it  over  this  portion. 

Q.  And  if  it  didn't  detach  the  scalp  from  the 
skull,  it  would  either  pull  either  strands  of  hair, 
patches  of  hair  would  be  pulled  out  of  her  head  or 
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there  would  be  discoloration  from  [683]  the  pulling 

of  the  hair,  would  there  not? 

A.  Not  necessarily  unless  there  was  actually 
tearing  out  of  a  lot  of  hair. 

Q.  In  your  opinion,  could  a  person  be  dragged 
by  the  hair  of  their  head  in  such  a  way  that  it 
wouldn't  pull  patches  of  hair  out,  a  person  w^eighing 
a  hundred  sixty-eight  pounds'? 

A.  Well,  it  would  depend  on  the  type  of  hair 
they  had,  how  long  it  was,  was  it  in  a,  so  it  could  be 
grasped,  the  entire  mass  of  hair. 

Q.  This  is  assuming  that  this  party  had  long 
hair?  A.     There  could  be  hair  pulled  out. 

Q.     All  probability  would  be? 

A.  Oh,  sure,  some  fibers.  I  think  I  can  take  ray 
fingers  and  pull  hair  out  of  anyone's  head. 

Q.  And  likel}^  if  the  party  were  dragged  by  the 
hair,  it  would  pull  out  patches,  would  it  not.  Doc- 
tor? 

A.  Well,  if  there  were  patches  you  would  have 
ito  speak  more  in  terms  that  they,  a  few  strands  of 
hair  let  us  say.  A  large  patch  probably  wouldn't 
jeome. 

Mr.  Miller:     I  believe  that  is  all. 

Redirect  Examination 

By  Mr.  Stevens : 

i     Q.     Doctor,  if  a  woman  has  long  hair  and  two 
(hands  are  used  in  grabbing  that  hair,  is  it  possible 
I  bo  lift  her  right  off  her  feet  with  that  hair  without 
I !  njuring  her  scalp  ?  [684] 
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A.     It  has  been  done.   Done  in  sideshows. 

Q.  And  assuming  this  was  a  steady  pull  in  the 
hypothetical  questions  Mr.  Miller  has  asked  you 
concerning  this  pulling  out  of  a  cab  and  across  this 
distance  and  into  the  building,  would  you  believe 
that,  or  would  you  have  an  opinion  as  to  whether  or 
not  the  result  would  have  happened  that  we  have 
been  describing,  pulling  the  scalp  away  from  the 
skull,  you  said  it  could  have  happened  but  do  you 
believe  with  a  steady  pull  of  two  handsful  of  hair, 
a  woman  with  long  hair,  that  the  scalp  would  have 
been  pulled  off  ? 

A.  Well,  under  a  normal  circumstance  I  am 
sure  it  wouldn't.  If  we  were  to  carry  out  a  demon- 
stration. 

Mr.  Stevens:     Thank  you  very  much. 

Mr.  Miller :     That  is  all.  Doctor.   Thank  you. 

(Witness  excused.) 

W.  M.  BETTIS 

the  witness  whose  testimony  was  interrupted  to  hear 
the  testimony  of  the  witness.  Dr.  Haggland,  resumed 
the  stand  for  further  direct  examination. 

Q.  (By  Mr.  Stevens) :  Do  you  recall,  Mr.  Bet- 
tis,  whether  any  question  was  asked  Mr.  Urban 
concerning  the  condition  of  the  marks  upon  Miss 
Cathey's  body  and  in  particular  whether  there  were 
any  marks  that  had  been  shown  him? 

A.     Yes,  I  do.  [685] 

Q.  AA^ould  you  tell  us  the  best  of  your  recollec- 
tion what  he  answered  in  regard  to  that? 
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A.  Well,  I  believe  he  stated  there  were  marks  on 
her  hip  and  her  breast  and  a  cut  lip  and  at  different 
times  he  had  shown,  she  had  shown  Mr.  Urban 
bruises  on  her  arms. 

Q.     Ally  particular  type  of  bruist^s  on  the  arms? 

A.     No,  just  bruises. 

Q,  Do  you  recall  any  question,  do  you  recall 
whether  a  question  was  asked  Mr.  Urban  concern- 
ing the  girl  which  was  alleged  to  have,  or  woman 
which  was  alleged  to  have  beaten  Mrs.  Cathey  up? 

A.     Yes. 

Q.  Would  you  tell  us  the  best  of  your  recollec- 
tion at  this  time  what  he  told  you  concerning  that 
woman  ? 

A.  Mr.  Urban  told  the  jury  that  Mrs.  Cathey 
told  him  she  had  been  in  a  fight  with  a  woman  by 
the  name  of  Bessie  or  Bell.  She  didn't  know  ;uiy 
last  name. 

Q.  Do  you  know  whether  or  not  Mr.  Urban  was 
asked  at  that  time  whether  he  had  heard  of  a  person 
of  the  name  mentioned  who  \vas  acquainted  with 
Mrs.  Cathey? 

A.  Yes,  I  believe  he  was  asked  and  he  said  he 
had,  the  lady's  first  name,  I  believe,  was  Pe^gA' 
but  he  didn't  know  the  last  name  of  a  woman  that 
was  acquainted  with  Cathey,  Miss  Cathey. 

Q.  Did  you  recall  whether  the  question  was  asked 
Mr.  [686]  Urban  as  to  why  the  stoiy  concerning  this 
woman  beating  up  Mrs.  Cathey  had  been  told? 

A.     Yes,  I  do.  The  story  according  to  Mr.  Urban 
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was  told  because  he  didn't,  Mrs.  Catliey  or  Miss 
Cathe}^  asked  him  to  tell  this  story  that  she  had 
been  in  a  fight  with  these  two  women  so  that  if  she 
got  arrested  it  wouldn't  be  known  to  her  mother 
that  she  was  working  as  a  prostitute.  That  was  the 
reason  for  this  particular  story. 

Q.  Do  you  recall  when  he  said  that  the  story 
had  been  told  to  him? 

A.  Yes,  at  2 :15  p.m.,  on  January  the  21st,  1955, 
when  she  come  back  to  the  Alibi  Club. 

Q.  Do  you  recall  whether  there  was  any  testi- 
mony pertaining  to  a  ^Ir.  Beasley  *? 

A.  Yes.  Mr.  Beasley  was  called,  I  think  around 
three  to  five  o'clock  on  the  22nd. 

Mr.  Taylor:  Just  a  moment,  your  Honor,  going 
to  object  to  any  testimony  as  to  what  Mr.  Beasley 
said.  It  would  be  hearsay. 

Q.  (By  Mr.  Stevens)  :  This  is  Mr.  Urban 's  tes- 
timony still,  what  Mr.  Urban  told  the  coroner's 
jury?  A.     That's  right. 

The  Court:  You  are  not  testifying  as  to  what 
Mr.  Beasley  said,  is  that  true,  Mr.  Witness?  [687] 

Mr.  Bettis:  No,  sir,  I  am  testifying  as  to  what 
Mr.  Urban  stated  to  the  jury. 

The  Court:  Objection  overruled.  You  may  con- 
tinue. 

Mr.  Bettis :  Mr.  Beasley  was  called  to  assist  Mr. 
Urban  in  taking  Mrs.  Cathey 

Mr.  Taylor:  Just  a  moment,  we  are  going  to  oli- 
ject  to  what  Mr.  Beasley  said,  your  Honor.  I  think 
the  witness  should  be  admonished. 
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The  Court:  I  believe  there  is  a  misunderstand- 
ing. You  will  confine  your  testimony  to  what  Mr. 
Urban  said,  Mr.  Bettis.  I  believe  that  is  what  you 
are  doing,  but  you  are  not  making  it  very  clear. 

Mr.  Bettis :  All  right.  Mr.  Urban  called  this  par- 
ticular cab  driver  out  to  the  Alibi  Club. 

Mr.  Taylor:  Just  a  moment.  Whose  testimony 
are  you  quoting  now? 

Mr.  Stevens:  I  object  to  this  repeated  interfer- 
ence with  the  answer  of  the  witness. 

The  Court :  I  think  it  should  be  cleared  up.  The 
witness  started  his  last  statement  by  saying  Mr. 
Beasley  did  so  and  so.  If  he  will  make  it  clear  Mr. 
Urban  said. 

Mr.  Stevens:  Mr.  Taylor's  objection  is  un- 
founded. He  hasn't  said  anything  Mr.  Beasley  said 

yet. 

The  Court :  I  think  it  should  be  clarified  for  the 
sake  of  the  jury  and  the  record.  Mr.  Urban  called 
Mr.  Beasley  [688]  out,  is  that  the  statement  *? 

Mr.  Stevens:  That  is  correct,  and  he  is  again 
telling  only  what  Mr.  Urban  told  the  coroner's  jury. 

The  Court :  That  is  what  I  say.  It  should  be  made 
clear,  and  we  wish  to  have  it  clear  and  I  am  sure 
you  do,  Mr.  Stevens. 

Mr.  Stevens :     Thank  you,  your  Honor. 

Q.  (By  Mr.  Stevens) :  That  is  correct,  now,  Mr. 
Bettis.  You  are  telling  us  what  Mr.  Urban  told  the 
poroner's  jury  in  answer  to  a  question? 

A.     That's  right. 

Mr.  Taylor :     What  question  ? 
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Mr.  Stevens :  I  am  asking  the  question,  Mr.  Bet- 
tis.  You  just  finish  your  answer  to  me. 

Mr.  Bettis:     I  am  confused  here  now. 

The  Court:  Yes,  I  believe  the  confusion  was 
well  understood.  Proceed,  Mr.  Stevens,  by  asking  a 
fresh  question,  maybe  the  same  one. 

Q.  (By  Mr.  Stevens) :  I  asked  you  if  you  re- 
called any  question  or  a  question  being  asked  Mr. 
Urban  concerning  Mr.  Beasley  ?  A.    Yes. 

Q.  And  now  will  you  tell  us  what  was  Mr.  Ur- 
ban's  answer  to  the  best  of  your  recollection  con- 
cerning Mr.  Beasley  ?  [689]  A.     Well 

Mr.  Taylor:  Just  a  moment,  your  Honor,  until 
we  find  out  what  question  was  asked  Mr.  Urban  re- 
garding Mr.  Beasley.  Now,  we  don't  want  this  man 
to  go  into  an  oration  about  something  that  he  don't, 
if  the  question  that  was  asked  Mr.  Urban  is  not  in 
the  record.  We  can't  intelligently  object  to  it,  your 
Honor. 

The  Court :  Yes,  but  this  witness  is  competent  to 
testify  to  what  Mr.  Urban  stated  at  the  coroner's 
inquest. 

Mr.  Stevens:  What  the  question  was  that  was 
asked  specifically  would  be  hearsay,  your  Honor,  so 
we  have  refrained  from  asking  specifically  the  ques- 
tion because  that  is  not  either  Mr.  Bettis'  question 
or  Mr.  Urban 's  statement. 

The  Court :  I  would  sustain  an  objection  per- 
taining to  a  specific  question  if  an  o])jection  wer( 
made. 
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Q.  (By  Mr.  Stevens) :  Would  you  continue 
your  answer,  Mr.  Bettis,  please? 

A.     Would  you  repeat  that  question  again? 

The  Court:     Do  you  wish  to  have  it  read? 

Mr.  Bettis:     Yes,  I  would. 

Q.  (By  Mr.  Stevens)  :  Well,  I  will  rephrase  it. 
As  a  member  of  the  coroner's  jury  did  you  hear  a 
question  asked  Mr.  Urban  concerning  Mr.  Beasley 
or  the  cab  trip  that  Mr.  Beasley  purportedly  took 
out  to  the  Alibi  Club?  [690]  A.     Yes,  I  did. 

Q.     Which  pertained  to  Myrtle  Cathey  ? 

A.     Yes. 

Q.  Would  you  tell  us  to  the  best  of  your  recol- 
lection what  Mr.  Urban  told  you  down  there  ? 

A.  Mr.  Urban  stated  that  on  January  the  22nd, 
at  around  three  to  five  p.m.,  he  called  Mr.  Beasley 
to  the  Alibi  Club  to  assist  him  in  taking  Mrs.  Cathey 
to  the  hospital.  And  they,  after  fighting  with  her 
for  awhile  she  refused  to  go. 

Q.     Did  he  say  who  had  fought  with  her? 

A.    Yes. 

Q.     And  who  was  that? 

A.    Mr.  Urban  and  Mr.  Beasley. 

Q.  In  answer  to  a  question  before  the  coroner's 
jury,  did  you  hear  Mr.  Urban  mention  the  word 
trick?  A.     Yes,  I  did. 

Q.  And  to  the  best  of  your  recollection  at  this 
time  what  was  that  answer  that  he  had  given? 

A.  Well,  I  believe  that  word  trick  was  linked 
|with 

Mr.   Taylor:     Just   a  moment,   Mr.   Bettis.    We 
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are  going  to  object  to  a  conclusion  or  an  assumption 

as  to  what  that  word  meant,  your  Honor. 

The  Court:  Yes,  I  believe  the  witness  should 
show  that  he  remembers  what  was  said,  not  to  sur- 
mise. [691] 

Q.  (By  Mr.  Stevens)  :  Yes,  sir.  Would  you  tell 
us  what  you  remember  at  this  time,  not  what  you 
believe,  Mr.  Bettis  ? 

A.     I  know  Mr.  Urban 

Mr.  Taylor:  Just  a  moment,  Mr.  Bettis.  Your 
Honor,  I  am  going  to  object  to  this  witness  saying 
he  knows  as  to  what  a  particular  word  means, 
w^here  he  has  just  said  he  assumed  that  such  and 
such.  Now  he  says  he  knows,  but,  I  think  the  word 
only  as  far  as  he  can  go  is  the  words  that  Mr.  Urban 
used  and  not  what  he  thought  Mr.  Urban  said  or 
Mr.  Urban  meant. 

The  Court:  The  Court  agrees  with  you,  Mr. 
Taylor,  but  I  don't  believe  that  is  w^hat  the  witness 
is  trying  to  do.  He  is  attempting  to  testify  to  what 
Mr.  Urban  said  or  testified  to. 

Mr.  Taylor:  That  is  just  exactly  what  we  want, 
what  he  said,  not  what  this  witness  thought  Mr. 
Urban  meant. 

The  Court:  So  if  Mr.  Stevens,  if  you  will  first 
establish  from  the  witness  if  he  remembers  what 
Mr.  Urban  said  at  the  coroner's  inquest  concerning 
a  trick,  he  can  go  ahead  and  state  what  he  said 
concerning  a  trick. 

Q.  (By  Mr.  Stevens)  :  Do  you  recall  at  this 
time  what  was  said  concerning  a  trick? 
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A.    Yes,  I  do. 

Q.  Would  3^ou  tell  us  what  you  recall,  what  was 
said  by  [692]  Mr.  Urban? 

A.  Mr.  Urban,  at,  at  the  time  that  Mrs.  Cathey, 
they  Avere  attempting  to  take  her  to  the  hospital, 
Mr.  Beasley  and  Mr.  Urban  were  attempting  to  take 
her  to  the  hospital  she  finally  told  them  she  said,  I 
,got  in  a,  I  have  been  rolled  by  a  trick,  my  money 
has  been  taken  away  from  me.  It  is  not  the  first 
time  it  has  happened.  There  is  nothing  I  can  do 
about  it,  and  I  can  settle  my  own  beefs. 

Q.  Do  you  recall  at  this  time  whether  Mr.  Ur- 
ban made  any  mention  of  the  cab  or  cab  driver? 

Mr.  Taylor:  Just  a  moment,  we  are  going  to 
have  to  object  to  a  leading  question. 

The  Court:     Overruled. 

Q.  (By  Mr.  Stevens) :  Who  had  taken  Mrs. 
Cathey  and  Mr.  Urban  from  the  Players  Club  to 
the  Alibi  Club?  A.     Yes,  I  do. 

Q.  Will  you  tell  us  the  best  of  your  recollection 
what  he  said  concerning  the  cab  and  the  cab  driver  ? 

A.     Mr.  Urban  testified  to  the  jury  that  he  did 
!  not  remember  the  cab,  what  kind  of,  which  company 
it  was  nor  did  he  remember  the  driver.  That  was  on 
the,  January  21st,  in  the  morning. 

Q.  Do  you  recall  whether  or  not  Mr.  Urban  was 
asked  whether  he  had  ever  hit  or  struck  Mrs.  [693] 
Cathey?  A.     Yes,  I  do. 

Q.     What  to  the  best  of  your  recollection  was  his 
answer  ? 
f      A.     Well,  he  said  no  he  had  never,  he  had  iieviT 
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struck  her,  he  had  maybe  cuffed  her  around  a  few 

times. 

Q.  Do  you  recall  whether  or  not  Mr.  Urban 
made  a  statement  pertaining  to  a  pop  that  he  heard 
in  connection  with  Mrs.  Cathey's  back  or  neck? 

A.     Yes,  I  do. 

Q.  What  to  the  best  of  your  recollection  was 
that? 

A.  Well,  that  was  on  January  30th,  in  the  morn- 
ing. Mrs.  Cathey  had  fallen  over  a  small  typing 
desk,  a  small  table  Mr.  Urban  stated  he  had  walked 
out  of  the  front  of  the  building  and  when  he  came 
back  Mrs.  Cathey  had  fallen  over  this  table  and 
typewriter  and  she  was  laying  on  the  floor  and  he 
helped  her  to  the,  on  the  bed  and  as  she  was  laj^ing 
on  the  bed  she  stated  she  liked  to  look  up  at  the 
ceiling  and  to  pull  her  downi  so  he  took  her  by  the 
feet  and  as  he  was  pulling  her  down  he  said  he 
heard  a  pop  in  her  neck,  a  pop  he  had  never  heard 
before. 

Q.  Do  you  recall  whether  Mr.  Urban  stated 
whether  he  had  had  a  conversation  with  Mrs.  Cathey 
after  that,  either  at  the  Alibi  Club  or  on  the  way  to 
the  hospital  or  at  the  hospital? 

A.    Yes,  I  believe,  yes,  I  do. 

Q.  What  to  the  best  of  your  recollection  was 
that? 

Mr.  Taylor:  Just  a  moment,  your  Honor,  going 
to  [694]  object  until  the  time  of  that  conversation 
and  place  is  laid.  j  ij 
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Q.  (By  Mr.  Stevens)  :  Would  you  tell  us  where 
he  told  you  the  time  and  place  was? 

A.  Well,  it  was  on  January  30th,  1955,  at  ap- 
proximately, at  eight,  before  eight  o'clock  at  the 
time  the  Alibi  Club,  just  before  the,  or  after  Doctor 
Anderson  had  arrived  at  the  Alibi  Club. 

Q.     And  what  did  he  say? 

A.  Mr.  Urban  stated  that  Mrs.  Cathey  had  asked 
him  to  tell  the  story  that  she  had  been  rolled  by  two 
women  so  that  if  she  were  arrested  she  would  not, 
her  mother  wouldn't  find  out  she  was  a  prostitute. 

Mr.  Stevens :  Thank  you,  Mr.  Bettis.  Your  wit- 
ness, Mr.  Taylor. 

Cross-Examination 
By  Mr.  Taylor: 

Q.  Are  you  an  officer  of  the  United  States,  Mr. 
Bettis?  A.     Special  Agent,  Alaska  Railroad. 

Q.     What?  A.     Department  of  Interior. 

Q.     Are  you  a  cop  for  the  railroad? 

A.     Yes. 

Q.  You  were  serving  on  a  coroner's  jury,  is  that 
right?  A.     That's  right.  [695] 

Q.    And  when  did  you  come  to  Fairbanks  this 
[last  time  you  come  into  Fairbanks? 
j     A.     I  have  been  here  since  1950. 
I    Q.    All  the  time?  A.     Yes,  sir. 

Q.     Do  you  go  down  tlie  railroad? 

A.     Yes,  sir. 

Q.  And  you  have  been  in  town  all  during  this 
itrial? 
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A.     I  haven't,  yes,  I  have  been  in  the  yards  here 
I  haven 't  been  over  here  at  all. 

Q.  Now,  you  say  this  is  your  recollection  of 
what  occurred  at  the  coroner's  inquest,  is  that  right, 
Mr.  Bettis  ?  A.     Yes,  sir. 

Q.  Now,  when  did  you  know  that  you  were  going 
to  appear  here  as  a  witness  ? 

A.     Oh,  I  think  yesterday  morning. 

Q.  And  did  you  have  any  talk  about  what  par- 
ticular testimony  that  you  were  going  to  give  here  ? 

A,     I  have  reviewed  the  wire  tape,  yes. 

Q.  Oh,  this  is  not  from  your  memory  then,  Mr. 
Bettis,  is  that  right? 

A.     Well,  I  said,  I  would  say  it  was. 

Q.  You  had  access  to  the  wire  tape  and  you 
come  in  here  and  swore  before  this  Court  that  you 
were  testifying  from  your  memory?  [696] 

A.     Yes. 

Q.     You  are?  A.     Yes. 

Q.  So  it  is  not  from  memory,  it  is  from  a  tape 
that  is  not  admissible  in  evidence  here? 

A.     I  refreshed  my  memory  on  it,  yes. 

Q.  You  refreshed  your  memory,  but  you  said 
that  you  remembered  Mr.  Urban  testifying  to  cer- 
tain things  and  now  you  say  you  got  it  off  a  wire 
tape,  which  is  right? 

A.     I  don't  understand  your 

Q.  Well,  which  is  right?  You  said  you  was  tes- 
tifying; you  have  nonchalantly  rubbed  your  chin 
and  well,  yes,  I  recollect,  Mr.  Urban  testifying  to 
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certain  things,  but  you  remember  you  heard  some- 
thing on  a  tape,  don't  you? 

A.     Sure,  I  heard  it. 

Q.  Yeah,  so  you  don't  remember  what  he  testi- 
fied to  at  the  coroner's  inquest ■? 

A.     I  think  I  do. 

Q.  Now,  if  you  hadn't  had  access  to  this  wire 
tape,  Mr.  Bettis,  would  you  have  been  able  to  come 
in  here  and  so  placidly  say,  yes,  I  remember  what 
he  said  at  that  time  ? 

A.     Oh,  chances  are  I  might. 

Q.     Chances  are  you  might  not,  too? 

A.    Yes. 

Q.  You  talk  with  Mr.  Goodf ellow  and  Mr.  Wirth 
since  you  [697]  been  in  town  about  this  testimony? 

A.  Well,  I  work  pretty  close  with  those  fellows, 
see  them  every  day. 

Q.  I  am  asking  you  a  question,  don't  be  evasive, 
Mr.  Bettis.  Just  tell  us  whether  or  not  you  talked 
with  Mr.  Wirth  and  Mr.  Goodfellow  about  the  tes- 
timony you  have  given  this  morning? 

A.     I  haven't  talked  with  Mr.  Wirth. 

Q.     Have  you  talked  with  Mr.  Stevens  about  it? 

A.     We  have  discussed  it,  sure. 
I     Q.     And  you  had  the  wire  tape  you  run  this  off, 
;did  you  not?  A.     That's  right. 

1  Q.  So  your  memory  then  was  gotten  from  a  tape 
jthat  was  in  the  possession  of  Mr.  Stevens.  Now,  do 
iyou  remember  a  man  named  James  Murray  testi- 
fying at  the  inquest  ?  A.     James  Murray  ? 

Q.     Yeah.  A.     No,  I  don't. 
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Q.  You  don't  remember.  Remember  Doctor  An- 
derson f  A.    Yes. 

Q.  O.  K.  What  did  Doctor  Anderson  testify  as 
to  when  he  first  went  to  the  Alibi  Chib? 

A.  Doctor  Anderson  testified  that  he  first  went 
to  the  Alibi  Club  on  Jmie,  on  January  the  22nd  at 
about  six  p.m.  in  the  evening.  [698] 

Q.  And  when  was  the  second  time  he  went  there, 
what  did  he  testify  to  the  second  time  he  went 
there  ? 

A.  January  22nd  is  the  second  trip  that  Doctor 
Anderson  made  there. 

Q.  That  is  his  second  trip.  When  was  the  third 
trip?  A.     He  didn't  make  a  third  trip. 

Q.  So  then  he  testified  he  went  on  the  21st  and 
the  22nd,  is  that  right?  A.     That's  right. 

Q.  And  what  treatment  did  he  give  between  the 
22nd  and  the  death  of  Mrs.  Cathey? 

A.  He  stitched  up  her  lip  and  administered  her 
a  shot  the  night  he  took  her  to  the  hospital. 

Q.     The  night  he  took  her  to  the  hospital? 

A.     Yes,  sir. 

Q.  And  did  he  prescribe  anything  for  her  during 
the  nine  days  that  she  was  ill? 

A.     Yes,  he  prescribed  some  tyj^e  of  drugs. 

Q.  Was  a  lady  named  Maybelle  Bray  a  witness 
before  the  coroner's  jury? 

A,     Maybelle  Bray? 

Q.     Yeah.  A.     Yes. 

Q.     What  did  she  testify  to? 
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A.  I  believe  that  that  is  the  lady  that  worked  for 
Mr.  Urban.  [699] 

Q.  All  right,  now,  do  you  remember  Rosella  Mc- 
Graw,  do  you  know  a  lady  named  Rosella  McGraw ; 
did  she  testify  at  the  coroner's  inquest? 

A.     I  don't  remember. 

Q.  Didn't  you  remember,  review^  that  on  the 
tape,  Mr.  Bettis?  A.     Certain  parts  of  it. 

Q.     Just  part  of  it? 

A.     Certain  parts  of  it. 

Q.  And  do  you  remember  a  man  named  Mc- 
Kenna  testifying  at  the  coroner's  inquest? 

A.     Yes,  I  do. 

Q.     What  did  he  do? 

A.     He  had  very  little  to  say  about  it. 

Q.     Who  was  he? 

A.     He  is  a  bartender  for  the  Players  Club. 

Q.     And  what  was  his  testimony? 

A.  His  testimony,  he  didn't  know  anything  about 
it.  He  seen  them  and  that's  all. 

Q.     Then  I  asked  you  one  question,  if  he  testi- 
fied before  the  coroner's  jury  why  wasn't  he  called 
I  before  the  grand  jury,  Mr.  Bettis? 
I     Mr.  Stevens:     I  object  to  that.   That  is  without 

'Mr.  Bettis' 

j     The  Court:     Sustained.  [700] 
!     Mr.  Taylor:     That's  all. 
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Redirect  Examination 
By  Mr.  Stevens : 

Q.  Mr.  Bettis,  the  date  business  on  these  two 
visits  of  Doctor  Anderson,  do  you  recall  when  Mrs. 
Cathey  died?  A.     It  was  on  the  31st. 

Q.  Aiid  now,  when  you  recall  that,  do  you  re- 
call when  the  second  visit  of  Doctor  Anderson? 

A.     Yes,  it  was  on  the  30th  of  January. 

Q.     And  then  when  was  the  first? 

A.     On  the  21st,  22nd. 

Q.     21st  or  22nd? 

A.  January  the  22nd  at  eight  o'clock,  and  Janu- 
ary 30th  they  took  her  to  the  hospital. 

Q.  Is  there  any  reason  why  you  would  recall 
Mr.  Urban 's  testimony  more  clearly  than  you  would 
recall  these  other  people  that  came  before  the 
coroner's  jury? 

Mr.  Taylor:  We  are  going  to  object  to  that,  your 
Honor,  as  self-serving. 

The  Court:     He  may  answer. 

Mr.  Bettis:  Well,  yes.  The  whole,  you  might 
say  the  whole  incident  took  place  at  the  Alibi  Club 
and  she,  well,  I  mean,  she  was  living  with  Mr.  Ur- 
ban. Naturally  Mr.  Urban  was  the  most  important 
man  in  the  deal. 

Mr.  Stevens:     Your  witness,  Mr.  Taylor.  [701] 
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Recross-Examination 
By  Mr.  Taylor: 

Q.  Wouldn't  Doctor  Anderson's  testimony  be 
quite  important,  Mr.  Bettis? 

A.  Well,  I  don't  know  just  what  vou  mean,  Mr. 
Taylor. 

Q.  Well,  you  didn't  remember  Doctor  Ander- 
son's testimony?  A.     Parts  of  it. 

Q.     What?  A.     I  remembered  parts  of  it. 

Q.     Very  small  part  of  it,  wasn't  it? 

A.  There  was  lots  of  it  I  wouldn't  understand 
when  I  heard  him. 

Q.  And  the  only  reason  then  that  you  remem- 
bered Mr.  Urban 's  testimony  was  the  fact  that  it 
took  place  at  the  Alibi  Club  ? 

A.     Well,  Mrs.  Cathey 

Q.  And  you  wouldn't  have  remembered  that  the 
death  took  place  on  the  31st  of  January  unless  Mr. 
Stevens  prompted  your  memory  on  the  stand  here, 
would  you  ? 

A.     One-forty-five  p.m.  at  the  hospital. 
Q.     Was  you  at  the  hospital  at  the  time  of  death? 
A.     No,  sir,  I  wasn't. 

Q.     And  was  Doctor  Anderson  there  at  the  death  ? 
A.     Yes,  I  think  he  was.  [702] 
Q.     Did  he  testify  that  he  was? 
A.     No,  I  wouldn't  testify  to  it,  no. 
Mr.   Taylor:     That's  all. 
Mr.  Stevens:     Thank  you,  Mr.  Bettis. 
(Witness  excused.) 
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Mr.  Stevens :     The  government  rests,  your  Honor. 

Mr.  Taylor:  May  we  have  the  recess,  your 
Honor  ? 

The  Court :     Yes. 

Mr.  Taylor :     Memorize  that  whole  tape. 

Mr.  Stevens:  I  object  to  Mr.  Taylor  making 
such  a  comment  in  the  hearing  of  the  jury. 

The  Court:  I  didn't  hear  it.  I  don't  know  if  the 
jury  did  or  not.  I  don't  know  what  the  comment 
was.  Members  of  the  jury,  once  more  I  admonish 
you  not  to  discuss  this  case  with  anyone;  do  not 
permit  anyone  to  discuss  it  with  you;  and  do  not 
listen  to  any  conversation  concerning  it,  the  sub- 
ject of  this  trial;  do  not  form  or  express  any  opinion 
thereon  until  the  case  is  finally  submitted  to  you. 

I  believe  you  are  excused,  perhaps  about  fifteen 
minutes  you  are  excused  now.  Do  you  want  a  recess, 
Mr.  Taylor,  or  do  you 

Mr.  Taylor:     What? 

The  Court :     You  want  a  recess  at  this  time  ? 

Mr.  Taylor:     Yes,  your  Honor. 

The  Court:  Well,  then,  we  will  recess  for  ten 
minutes.  [703]  The  jury  is  excused  for  fifteen  min- 
utes. 

The  Clerk :     Court  is  recessed  for  ten  minutes. 

(Thereupon,  at  11:15  a.m.,  the  Court  took  a 
recess  until  11:25  a.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court:  It  has  been  suggested  to  the  Court 
by  counsel  for  the  defendant,  and  I  believe  ac- 
quiesced in  by  the  government,  that  the  jury  in 
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criminal  case  2020  be  excused  until  1 :30  this  after- 
noon and  after  the  Court  has  excused  the  jury,  the 
Court  will  hear  any  motion  that  the  defendant  may 
wish  to  make  or  the  govermnent,  and  the  jury  will 
return  at  1:30  at  which  time  arguments  will  com- 
mence. Now,  as  to  the  limitation  of  time  on  the 
arguments,  Mr.  Taylor  and  Mr.  Miller,  do  you  have 
any  particular  statement  in  regard  to  that? 

Mr.    Taylor:     Your    Honor,    I,    heretofore    this 
Court  in  homicide  cases  the,  no  limitation. 

The  Court:     Well,  I  am  thinking,  of  course,  of 
the  jury,  too.    We  start  at  1:30.    The  Court  is  re- 
luctant to  send  a  jury  out  to  retire  on  an  important 
:  case  late  in  the  day.    It  almost  means  they  are  apt 
to  be  out  all  night   and  we   don't  have   adequate 
i  facilities  for  an  all  night  jury.   So  with  that  in  view 
I  the  Court  would  like  to  limit  to  a  reasonable  extent 
ithe  arguments  of  comisel.   It  is  highly  possible  that 
icounsel  wouldn't  even  take  up  the  time  the  Court 

might  allow,  but  I  think [704] 

Mr.    Taylor:     Well,    I    think,    your    Honor,    an 
jhour  and  a  half  to  a  side  would  be  all  right. 
I    The  Court :     Very  well,  the  Court  then  will  limit 
tthe  argument  to  an  hour  and  one-half  on  each  side 
lUid  the  defendant  intend  to  split  the  argument  be- 
ween  the  attorneys? 
Mr.  Taylor:     Yes,  your  Honor. 
The  Court:     That  would  be  an  hour  and  a  half 
or  both  attorneys? 
Mr.  Taylor:     Yes,  your  Honor. 
The  Court:     And  the  same  rule  will  apply  to  the 
overnment. 
ij  The  Court:     The  jury  might  as  well  be  brouglit 
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Mr.  Stevens:     Yes,  your  Honor, 
in  at  this  time  and  discharged  until  1 :30.  Can  coun- 
sel think  of  any  reason  why  we  won't  be  prepared 
to  go  ahead  at  1:30  for  arguments? 

Mr.  Taylor:  No,  your  Honor,  I  don't  believe  so. 
Not  that  I  know  of. 

(Thereupon,  the  jury  entered  the  courtroom.) 

The  Court :  Let  the  record  show  the  presence  of 
the  defendant  and  his  counsel  as  well  as  the  gov- 
ernment attorneys.  Do  I  understand  that  the  de- 
fendant rests'? 

Mr.  Miller:  Yes,  your  Honor,  the  defendant 
rests. 

The  Court:  Members  of  the  jury,  perhaps  you 
think  it  is  strange  that  I  keep  admonishing  you  the 
same  admonishment  [705]  but  that  is  provided  by 
statute  and  it  is  my  duty  to  again  admonish  you 
that  you  shall  not  discuss  the  subject  matter  of  this 
trial  with  anyone ;  do  not  permit  anyone  to  discuss  , 
it  with  you ;  and  do  not  listen  to  any  conversation 
concerning  the  subject  of  this  trial ;  and  do  not  form 
or  express  any  opinion  thereon  until  the  case  is 
finally  submitted  to  j^ou.  And  I  ask  that  you,  please, 
return  to  your  places  at  1:30  this  afternoon.  The 
Court  has  some  matters  to  take  up  in  the  absence  of 
the  jury  and  at  1:30  counsel  Avill  argue  their  re- 
spective case.    So  you  are  excused  until  1:30. 

(Thereupon,  the  jury  withdrew  from  the 
courtroom,  and  the  following  proceedings  were 
had  out  of  the  presence  and  hearing  of  tht 
jury:) 
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Mr.  Taylor:     If  the  Court  please 

The  Court:     Mr.  Taylor. 

Mr.  Taylor:  At  this  time,  the  defendant,  your 
Honor  moves  this  Court  for  a  judgment  of  acquittal 
of  the  defendant  of  the  crime  of  murder  in  the  first 
degree  upon  the  grounds  that  there  has  been  a  total 
failure  of  proof  of  the  essential  elements  of  the 
crime  charged,  to  wit,  that  the  defendant  purposely 
and  with  deliberate  and  premeditated  malice  or  in 
attempting  to  commit  a  felony  killed  Myrtle  Cathey. 
We  further  move  the  Court  for  a  judgment  of  ac- 
quittal of  the  crime  of  murder  in  the  second  degree 
which  is  an  included  crime  in  the  indictment,  upon 
the  grounds  that  there  has  been  a  total  [706]  failure 
of  proof  of  the  essential  elements  of  murder  in  the 
second  degree,  to  wit,  intent  to  purposely  and  ma- 
liciously kill  Myrtle  Cathey.  Also  move  the  Court 
for  a  judgment  of  acquittal  for  the  crime  of  man- 
slaughter which  is  an  included  crime  in  the  indict- 
ment, which  is  the  unlawful  killing  of  another  per- 
son upon  the  grounds  that  there  is  a  total  failure  to 
prove  any  overt  act  on  the  part  of  this  defendant 
toward  the  deceased. 

(Thereupon,  Mr.  Taylor  presented  argument 
to  the  Court  in  supj^ort  of  his  motions.) 

I  Mr.  Stevens:  Mr.  Taylor,  we  renew  our  request 
;for  a  copy  of  this  memorandum  that  you  gave  the 
jCourt. 

(ThereujDon,  Mr.  Stevens  presented  rebuttal 
argument  to  the  Court  in  opposition  to  the  mo- 
tions.) 
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(Thereupon,  Mr.  Taylor  presented  closing 
argument  to  the  Court  in  support  of  his  mo- 
tions.) 

The  Court:  I  want  Mr.  Taylor  to  know  that  I 
have  carefully  read  the  cases  cited  by  him  and  I 
don't  believe  that  my  previous  ruling  was  incon- 
sistent with  those  cases.  I  evidently  do  not  get  the 
same  meaning  from  them  as  Mr.  Taylor  does  and  I 
feel  the  evidence  here  makes  out  a  sufficient  case  to 
be  submitted  to  the  jury  and  I  think  it  is  for  the 
jury  to  determine  what,  if  any  crime  has  been  com- 
mitted, and  the  degree.  The  Court,  therefore,  de- 
nies the  defendant's  motions  at  this  time.  The  court 
will  recess  until  1 :30.  [707] 

(Thereupon,  at  12  noon,  a  recess  was  taken 
until  1 :30  p.m.) 

Afternoon  Session 

(The  trial  of  this  cause  was  resumed  at  1:30 
p.m.,  pursuant  to  the  noon  recess.) 

The  Court:  Gentlemen,  are  you  ready  to  pro- 
ceed? 

Mr.  Taylor:    Yes,  your  Honor. 

The  Court:  Let  the  record  show  the  presence  of 
the  defendant.   Parties  wish  the  juiy  polled*? 

Mr.  Miller:  We  will  stipulate  the  jury  in  the 
box  are  those  that  are  called  to  try  this  case,  your 
Honor. 

Mr.  Stevens:    We  will  so  stipulate. 

The  Court:     Very  well. 


ii 
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(Thereupon,  Mr.  Stevens  presented  his  open- 
ing argument  to  the  jury.) 

Mr.  Miller:     If  the  Court  please,  could  we  have 
the  recess  at  this  time? 

The  Court:  Very  well.  The  Court  has  been  in 
session  for  an  hour  so  we  will  take  the  customary 
recess  and  before  retiring,  members  of  the  jury, 
once  more  I  admonish  you  not  to  discuss  the  subject 
of  this  trial  with  anyone ;  do  not  permit  anyone  to 
discuss  it  with  you;  do  not  listen  to  any  conversa- 
tion concerning  the  subject  of  this  trial;  do  not 
form  or  express  any  opinion  until  the  case  is  finally 
submitted  to  you.  [708] 
The  Clerk :     Court  is  at  recess  for  ten  minutes. 

(Thereupon,  at  2:30  p.m.,  the  Court  took  a 
recess  until  2:40  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Court:  Let  the  record  show  the  presence 
of  the  defendant  and  his  attorney,  Mr.  Miller;  the 
government  attorneys.  Do  the  parties  wish  to  poll 
the  jury? 

Mr.  Miller :  The  defendant  will  stipulate  that  the 
^jury  in  the  box,  were  the  jurors  called  to  try  this 
'Case. 

j    Mr.  Stevens:     The  government  will  so  stipulate. 
I    The  Court:     Very  well,  you  may  proceed. 

(Thereupon,    Mr.    Miller   presented   his    re- 
buttal argument  to  the  jury.) 

:  (Thereupon,   Mr.   Taylor  presented   further 

rebuttal  argument  to  the  jury.) 
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(During  Mr.  Taylor's  argument  the  following 
occun^ed:) 

Mr.  Taylor:  Mr.  Stevens'  viewpoint,  and  it  has 
been  touched  on  by  Mr.  Miller,  but  I  want  you  to 
remember  that  Doctor  Anderson  in  response  to  a 
question  on  cross-examination,  he  says  that  there 
was  not  one  blow,  one  bruise  on  the  body  of  Mrs. 
Cathey  that  would  cause  her  death,  not  one. 

Mr.  Stevens:  I  object  to  those  statements,  your 
Honor.  I  don't  think  that  is  in  evidence. 

The  Court:  If  the  jury  please,  arguments  of 
counsel  are  not  evidence.  If  the  statement  is  not  as 
you  [709]  remember  the  evidence,  you  will  disregard 
the  statement  of  counsel. 

(Mr.  Taylor  then  concluded  his  rebuttal  argu- 
ment.) 

The  Court :     Mr.  Stevens,  do  you  wish  to  proceed  1 
Mr.  Stevens:     I  believe  I  could  finish  and  then 
take  the  recess. 

The  Court:     Very  well. 

(Thereupon,  Mr.  Stevens  presented  his  clos- 
ing argument  to  the  jury.) 

The  Court:  Members  of  the  jury,  before  in- 
structing you  in  this  case  we  are  going  to  take  a  ten 
minute  recess  so  therefore,  I  again  admonish  you 
not  to  discuss  the  subject  of  this  trial  with  anyone: 
do  not  permit  anyone  to  discuss  it  with  you;  do 
not  listen  to  any  conversation  concerning  the  sub- 
ject of  this  trial ;  and  do  not  form  or  express  any 
opinion  thereon  until  the  case  is  finally  submitted  .t( 
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you.  You  will,  please,   resume  your  seats  in  ten 
minutes. 

The  Clerk :     Court  is  at  recess  for  ten  minutes. 

(Thereupon,  at  4:35  p.m.,  the  Court  took  a  re- 
cess until  4:45  p.m.,  at  which  time  it  recon- 
vened and  the  trial  of  this  cause  was  resumed.) 

The  Clerk:  Court  is  reconvened.  You  people  who 
are  in  the  courtroom  here,  if  you  don't  want  to  stay 
through  the  entire  reading  of  the  Judge's  instruc- 
tions you  had  better  get  up  and  go  now,  because  we 
are  not  going  to  let  anybody  out  after  [710]  the 
Judge  has  started  to  read  them,  so  if  you  want  to 
go  now,  why  go  now,  please.  They  are  quite  lengthy 
and  might  be  tiresome  to  you  so  we  would  rather 
you  go  now,  please. 

The  Court:  Let  the  record  show  the  presence 
of  the  defendant,  and  his  attorney,  Warren  Taylor ; 
Mr.  Stevens,  the  government  attorney. 

Mr.  Taylor:  We  will  stipulate  that  the  jury  are 
all  present,  your  Honor. 

I     ]Mr.  Stevens :     We  will  so  stipulate,  your  Honor. 
■     The  Coui-t:     Very  well. 

(At  this  time,  the  Court  read  the  instructions 
to  the  jury  as  follows:) 

INSTRUCTIONS  TO  THE  JURY 

i 

iLadies  and  Gentlemen  of  the  Jury: 

I   It  becomes  my  duty  as  judge  to  instruct  you  con- 
'I'erning  the  law  applicable  to  this  case,  and  it  is 
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your  duty  as  jurors  to  follow  the  law  as  I  shall  state 
it  to  you. 

The  function  of  the  jury  is  to  try  the  issues  of 
fact  that  are  presented  by  ihe  allegations  in  the  in- 
flictnieut  filed  in  this  court  and  the  defendant's  plea 
of  ''not  guilty."  This  duty  you  should  perform  un- 
influenced b}^  pity  for  the  defendant,  or  by  passion, 
or  prejudice  against  him.  You  must  not  suffer  your- 
selves to  be  biased  against  the  defendant  because  of 
the  fact  that  he  has  been  arrested  for  this  offense, 
or  because  an  indictment  has  been  found  against 
him,  or  because  he  has  [711]  been  brought  before  the 
court  to  stand  trial.  None  of  these  facts  is  evidence 
of  his  guilt,  and  you  are  not  permitted  to  infer  or 
to  speculate  from  any  or  all  of  them  that  he  is 
more  likely  to  be  guilty  than  innocent. 

You  are  to  be  governed  solely  by  the  evidence  in- 
troduced in  this  trial  and  the  law  as  stated  to  you  by 
me.  The  law  forbids  you  to  be  governed  by  mere 
sentiment,  conjecture,  sympathy,  passion,  prejudice, 
public  opinion  or  public  feeling.  Both  the  United 
States  and  the  defendant  have  a  right  to  demand, 
and  they  do  demand  and  expect,  that  you  will  con- 
scientiously and  dispassionately  consider  and  weigh 
the  evidence  and  apply  the  law  of  the  case,  and  that 
you  will  reach  a  just  verdict,  regardless  of  what  the 
consequences  of  such  verdict  ma}^  be.  That  verdict 
must  express  the  individual  opinion  of  each  juror. 

(2)  The  defendant  is  charged  with  murder  in 
the  first  degree.  The  indictment  in  this  cause  charges 
that  Leon  T).  Urban,  on  or  about  the  31st  day  of 
January,  1955,  in  the  Fourth  Judicial  Division,  Dis- 
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trict  of  Alaska,  then  and  there  being,  feloniously 
killed  another,  to  wit,  Myrtle  Patricia  Cathey,  by 
the  said  Leon  D.  Urban  having,  on  or  about  the  22nd 
day  of  January,  1955,  purposely,  and  with  deliberate 
and  premeditated  malice,  feloniously  assaulted 
Myrtle  Patricia  Cathey  by  Ideating  her  with  his 
fists  and  other  objects,  the  exact  description  of  which 
is  unknown. 

(3)  Murder  in  the  first  degree  is  the  killing  of 
of  a  human  [712]  being  purposely  and  with  deliberat-c 
and  premeditated  malice  by  one  of  sound  memory 
and  discretion. 

Thus  the  elements  of  the  offense  of  murder  in  the 
first  degree  are  four.  The  first  element  is  the  kill- 
ing, purposely  done.  The  second  element  is  malice. 
The  third  element  is  premeditation.  The  fourth  ele- 
ment is  deliberation.  Each  and  all  of  these  elements 
must  be  established  beyond  a  reasonable  dou1)t 
before  you  may  find  the  defendant  guilty  of  nuirder 
in  the  first  degree. 

(4)  The  killing  must  be  purposely  done.  In  other 
words,  it  must  be  done  intentionally. 

To  deliberate  means  to  take  into  consideration, 
to  ponder  and  to  weigh,  although  not  necessarily 
j  prudently  or  Avisely,  such  reasons  for  or  against  a 
I  proposed  action  as  come  to  the  mind  of  a  person 
(contemplating  the  action  and  whose  capacity  to  ex- 
;ercise  judgment  has  not  been  destroyed  by  emotio]i 
I  or  passion. 

1  To  premeditate  a  certain  action  means  to  think 
jabout  such  action  before  doing  it,  so  that  one  reaches 
|a  positive  decision  to  take  the  action  and  conceives 
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a  plan  or  a  method  by  which  he  will  undertake  to 
achieve  the  intended  result. 

The  word  "malice,"  as  used  in  these  instructions, 
is  not  limited  in  its  meaning  to  hatred  or  personal 
ill  will  or  revenge.  The  term  in  its  legal  definition  is 
much  broader.  The  legal  definition  of  malice  is  the 
intentional  doing,  not  [713]  the  accidental  doing,  of 
am^  wrongful  act  to  the  injury  of  another  without 
legal  justification  or  excuse,  and  unattended  by  cir- 
cumstances which  reduce  the  act  to  manslaughter. 
The  legal  definition  comprehends  a  heart  regardless 
of  social  duty,  a  mind  bent  on  mischief,  a  generally 
depraved,  wicked  and  malicious  spirit. 

(5)  To  constitute  murder  in  the  first  degree,  the 
killing  must  be  accompanied  by  a  clear,  deliberate 
intent  to  take  life.  The  intent  to  kill  must  be  the 
result  of  deliberation  and  must  have  been  formed 
upon  a  pre-existing  reflection  and  not  under  a  heat 
of  passion,  or  other  condition  such  as  precludes  the 
idea  of  deliberation.  The  law  does  not  require  as  an 
essential  element  of  murder  in  the  first  degTee,  that 
a  prescribed  or  standardized  amount  of  time  be 
used  in  the  deliberation  or  elapse  between  the  for- 
mation of  the  intent  to  kill  and  the  act  of  killing. 
The  time  will  vary  with  different  individuals  and 
under  varying  circumstances.  The  true  test  is  not 
the  duration  of  time,  but  rather  the  extent  of  the 
reflection.  A  cold,  calculated  judgment  and  decision 
may  be  arrived  at  in  a  short  period  of  time,  but  a 
mere  unconsidered  and  rash  impulse,  even  though 
it  include  an  intent  to  kill,  is  not  such  deliberation. 
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and  premeditation  as  will  fix  an  unlawful  killing 
as  murder  in  the  first  degree. 

(6)  While  the  purpose  to  kill  is  a  state  of  mind 
which  must  be  proved  as  a  fact  before  there  may  be 
a  conviction  of  [714]  murder  in  the  first  degree, 
proof  of  such  purpose  need  not  be  direct,  but  may  be 
inferred  from  circumstances  attending  the  killing. 

(7)  All  persons  are  of  sound  memory  and  discre- 
tion who  are  neither  idiots  nor  lunatics  nor  affected 
with  insanity. 

(8)  You  may  find  the  defendant  guilty  of  any 
offense  the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged,  if,  in  your 
judgment,  the  evidence  supports  such  a  verdict 
under  my  instructions. 

The  offense  of  first  degree  murder,  of  which  the 
defendant  is  charged  in  the  indictment,  necessarily 
includes  the  crimes  of  murder  in  the  second  degree 
and  manslaughter,  and  therefore  the  Court  will 
now  instruct  you  concerning  the  law  of  murder  in 
the  second  degree  and  manslaughter. 

;  (9)  Murder  in  the  second  degTee  must  be  dis- 
tinguished not  only  from  murder  in  the  first  degree, 

ton  the   one  hand,   but  from  manslaughter  on  the 

.other.    Manslaughter    shortly   will    be    defined    for 

lyou. 

i  Murder  in  the  second  degree  is  the  killing  of  a 
human  being  purposely  and  with  malice. 
I  The  elements  of  murder  in  the  second  degree 
;are  two.  The  first  element  is  the  killing,  purposely 
jlone.  The  second  element  is  malice.  Both  of  these 
■elements  must  be  established  beyond  a  reasonable 
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doubt  before  you  may  find  the  defendant  guilty  of 
murder  in  the  second  degree.  [715] 

It  is  the  lack  of  the  elements  of  premeditation 
and  deliberation  which  distinguishes  murder  in  the 
second  degree  from  murder  in  the  first  degree. 

(10)  While  the  purpose  to  kill  is  a  state  of  mind 
which  must  be  proved  as  a  fact  before  there  may  be 
a  conviction  of  murder  in  the  second  degree,  proof 
of  such  purpose  need  not  be  direct,  but  may  be 
inferred  from  circumstances  attending  the  killing. 

(11)  Manslaughter  is  the  unlawful  killing  of  a 
human  being  which  is  not  murder  in  either  degree. 

Neither  malice  nor  the  intent  to  kill  is  an  essential 
element  of  manslaughter.  It  is  the  lack  of  these  two 
elements  which  distinguishes  manslaughter  from 
murder  in  the  second  degree. 

However,  the  intent  to  kill  may  be  present  in  man- 
slaughter as  where  the  killing,  though  unlawful,  is 
done  in  the  heat  of  passion  or  is  the  result  of  a 
sudden  quarrel  such  as  amounts  to  adequate  prov- 
ocation. In  such  situations,  the  law,  out  of  for- 
})earance  for  the  weakness  of  human  nature,  will 
disregard  the  actual  intent,  and  will  reduce  the  of- 
fense to  manslaughter.  In  such  situations  even  if 
an  intent  to  kill  exists,  the  law  deems  that  malice, 
which  is  an  essential  element  of  murder,  is  absent. 

(12)  You  may  not  find  the  defendant  guilty  of 
any  homicide  unless  you  are  also  convinced  beyond  a 
reasonable  doubt  that  an  [716]  unlawful  act  or  un- 
lawful acts  by  the  defendant  was  or  were  a  proxi- 
mate cause  of  the  death  in  question. 

When  a  person  inflicts  upon  another  an  injury 
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which  is  dangerous  to  life  or  calculated  to  destroy 
life,  and  which  does  proximately  cause  the  death 
of  that  other  person,  \hQ  fact,  if  it  be  a  fact,  that 
negligence  or  mistake  or  lack  of  skill  of  an  at- 
tending physician  or  surgeon  contributes  to  the 
death,  affords  no  defense  to  a  charge  of  homicide. 

An  injury  which  proximately  causes  the  death  of 
another  is  that  injury  which,  in  natural  and  con- 
tinuous sequence,  unbroken  by  any  efficient  in- 
tervening cause,  produces  the  death,  and  without 
which  the  result  would  not  have  occurred.  The  proxi- 
mate cause  is  the  efficient  cause— the  one  that  neces- 
sarily sets  in  operation  the  factors  that  accomplish 
the  death. 

Provided,  however,  that  if  after  such  an  injury 
was  inflicted,  the  injured  one  is  given  grossly  im- 
proper  treatment   by   another   person   or   persons, 
which  treatment  causes  the  death  of  the  injured  per- 
son, the  original  injury  shall  not  be  deemed  to  have 
been  a  proximate  cause  of  that  death  unless  it  per- 
sisted through  such  treatment  as  a  factor  contrib- 
uting  to   death    and   was   an   actual,    contributing 
factor  thereto  at  the  time  thereof.  If,  under  this 
Irule,  the  original  injury  was  not  a  proximate  cause 
of  the  death,  then  the  person  who  inflicted  that  in- 
ijury  may  not  be  found  guilty  of  any  homicide.  [717] 
I     (13)     When  upon  the  trial  of  a  charge  of  murder 
tin  the  first  degree  the  jury  is  convinced  beyond  a 
ireasonable  doubt  that  a  homicide  has  been  committed 
jby  a  defendant,  but  has  a  reasonable  doubt  whether 
|5uch  homicide  was  murder  in  the  first  degree  or 
iiTiurder  in  the  second  degree,  the  jury  must  give 
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to  such  defendant  the  benefit  of  that  doubt  and 
bring  in  a  verdict  of  murder  in  the  second  degree. 
If  the  jury  have  a  reasonable  doubt  whether  such 
homicide  was  murder  in  the  second  degree  or  man- 
slaughter, the  jury  must  bring  in  a  verdict  of  man- 
slaughter. 

(14)  The  law  does  not  require  the  defendant  to 
prove  his  innocence,  which,  in  many  cases,  might  be 
impossible,  but,  on  the  contrary,  the  law  requires  the 
prosecution  to  establish  his  guilt  by  legal  evidence 
and  beyond  a  reasonable  doubt. 

The  presumption  of  innocence  with  which  the  de- 
fendant is,  at  all  times,  clothed  is  not  a  mere  form 
to  be  disregarded  by  you  at  pleasure.  It  is  an  es- 
sential, substantial  part  of  the  law  and  is  binding  on 
you  in  this  case. 

A  reasonable  doubt  is  a  doubt  based  on  reason, 
and  which  is  reasonable  in  view  of  all  the  evidence. 
And  if,  after  an  impartial  comparison  and  con- 
sideration of  all  the  evidence,  or  from  a  want  of 
sufficient  evidence  on  behalf  of  the  prosecution  to 
convince  you  of  the  truth  of  the  charge,  you  can 
candidly  say  that  you  are  not  satisfied  of  the  de- 
fendant's guilt,  then  you  have  a  reasonable  doubt. 
But  if,  after  such  impartial  [718]  comparison  and 
consideration  of  all  the  evidence,  you  can  truth- 
fully say  that  you  have  an  abiding  conviction  of  the 
defendant's  guilt,  such  as  you  would  be  willing  if 
act  upon  in  the  more  weighty  and  important  mat- 
ters relating  to  your  own  affairs,  you  have  no  rea 
sonable  doubt. 
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Reasonable  doubt  is  not  a  mere  possible  doubt; 
because  everything  relating  to  human  affairs,  and 
depending  on  moral  evidence  is  open  to  some  pos- 
sible or  imaginary  doubt.  It  is  that  state  of  the  case 
which,  after  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  leaves  the  minds  of  the 
jurors  in  that  condition  that  they  cannot  say  the.v 
feel  an  abiding  conviction,  to  a  moral  certainty,  of 
the  truth  of  the  charge. 

(15)  Two  classes  of  evidence  are  recognized  and 
admitted  in  courts  of  justice,  upon  either  or  both  of 
which,  if  adequately  convincing,  juries  may  lawfully 
find  an  accused  guilty  of  crime.  One  is  direct  evi- 
dence and  the  other  is  circumstantial.  Direct  evi- 
dence of  the  commission  of  a  crime  consists  of  the 
testimony  of  every  witness  who,  with  any  of  his 
own  physical  senses,  perceived  any  of  the  conduct 
constituting  the  crime,  and  which  testimony  relates 
what  thus  was  perceived.  All  other  evidence  ad- 
\  mitted  in  the  trial  is  circumstantial,  and  insofai"  as 
i  it  shows  any  acts,  declarations,  conditions  or  other 
1  circumstances  tending  to  prove  a  crime  in  question, 
•  or  tending  to  connect  the  defendant  with  the  com- 
i  mission  of  such  a  [719]  crime,  it  may  be  considered 
tby  you  in  arriving  at  a  verdict.  The  law  makes  no 
!  distinction  between  circumstantial  evidence  and 
i  direct  evidence  as  to  the  degTee  of  proof  required 
'.for  conviction,  but  I'espects  each  for  such  convincing 
[force  as  it  may  carry  and  accejjts  each  as  a  roason- 
;able  method  of  proof.  Either  will  support  a  verdict 
ijof  guilty  if  it  carries  the  convincing  quality  re- 
jquired  by  law,  as  stated  in  my  instructions. 
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(16)  Evidence  was  offered  iii  this  case  for  the 
purpose  of  showing  that  the  defendant  committed 
assaults  on  Myrtle  Patricia  Cathey  prior  to  the 
date  of  the  assault  alleged  in  the  indictment. 

Such  evidence  was  received  for  a  limited  purpose 
only;  not  to  prove  distinct  otfenses  or  continual 
criminality,  but  for  such  bearing,  if  any,  as  it  might 
have  on  the  question  whether  the  defendant  is  in- 
nocent or  guilty  of  the  offense  of  murder  in  the  first 
degTee  or  the  included  offense  of  murder  in  the 
second  degree. 

You  are  not  permitted  to  consider  that  evidence 
for  an}^  other  purpose,  and  as  to  that  purpose  you 
must  weigh  such  evidence  as  you  do  all  other  in  the 
case. 

The  value,  if  any,  of  such  evidence  depends  on 
whether  or  not  it  tends  to  show  that  the  defendant 
entertained  the  intent  which  is  a  necesary  element 
of  the  alleged  crime  of  murder  in  the  first  degree, 
or  the  included  offense  of  murder  in  the  second  de- 
gree, as  pointed  out  in  other  of  my  [720]  instruc- 
tions. 

(17)  You  are  the  exclusive  judges  of  the  facts 
and  of  the  effect  and  value  of  the  evidence,  but  you 
must  determme  the  facts  from  the  evidence  pro- 
duced here  in  court.  If  any  e\ddence  was  admitted  and' 
afterwards  was  ordered  by  me  to  be  stricken  out, 
you  must  disregard  entirely  the  matter  thus  stricken, 
and  if  any  counsel  intimated  by  any  of  his  questions 
that  certain  hinted  facts  were,  or  were  not,  true,  yon 
must  disregard  any  such  intimation,  and  must  noi 
draw  anv  inference  from  it.  As  to  anv  statement 
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made  by  counsel  in  your  presence  concerning  the 
facts  in  the  case,  you  must  not  regard  such  a  state- 
ment as  evidence ;  provided,  however,  that  if  coun- 
sel for  both  parties  have  stipulated  to  any  fact,  you 
are  to  regard  that  fact  as  being  conclusi\ely  pr()V(>d ; 
and  if,  in  the  trial,  either  party  has  admitted  a  fact 
to  be  true,  such  admission  may  be  considered  by  you 
as  evidence  in  the  case. 

(18)     The  jury  are  the  sole  and  exclusive  judges 
of  the  effect  and  value  of  evidence  addressed  to  them 
and  of  the   credibility  of  the  witnesses  who  have 
testified  in  the  case.  The  character  of  the  witnesses, 
as  shown  by  the  evidence,  should  be  taken  into  con- 
sideration  for   the   purpose   of    determining   their 
credibility,  whether  or  not  they  have   spoken  the 
truth.  The  jury  may  scrutinize  the  manner  of  wit- 
,nesses  while  on  the  stand,  and  may  consider  their 
relation  to  the  case,  if  any,  and  also  their  degree  of 
intelligence.   A  witness  is  presumed  to   speak   the 
truth.  The  presumption,  however,  may  be  repelled 
by  [721]  the  mamier  in  which  he  testified;  his  in- 
ferest  in  the  case,  if  any,  or  his  bias  or  prejudice, 
if  any,  against  one  or  any  of  the  parties;  by  the 
.character  of  his  testimony;  or  by  evidence  affecting 
fiis  general  reputation  for  truth,  or  that  his  moral 
Character  is  such  as  to  render  him  unworthy  of  be- 
lief;  a  witness  may  be  impeached  also  by  evidence 
:hat  at  other  times  he  has  made  statements  incon- 
ustent  with  his  present  testimony  as  to  any  matter 
iiaterial  to  the  cause  on  trial ;  and  by  proof  that  he 
tjias  been  convicted  of  a  crime. 
i  The  impeachment  of  a  witness  in  any  of  the  ways 
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I  haxe  mentioned,  does  not  necessarily  mean  that  his 
or  her  testimony  is  completely  deprived  of  value, 
or  that  its  value  is  destroyed  in  any  degree.  The 
effect,  if  any,  of  the  impeachment  upon  the  credibil- 
ity of  the  \\itness  is  for  you  to  determine. 

A  witness  wilfully  false  in  one  material  part  of 
his  or  her  testimony  is  to  be  distrusted  in  others. 
The  jury  may  reject  the  whole  of  the  testimony  of 
a  witness  who  has  wilfully  sworn  falsely  as  to  a 
material  point;  if  you  are  convinced  that  a  witness 
has  stated  what  was  untrue  as  to  a  material  point, 
not  as  a  result  of  mistake  or  inadvertence,  but  wil- 
fully and  with  the  design  to  deceive,  then  you  may 
treat  all  of  his  or  her  testimony  with  distrust  and 
suspicion,  and  reject  all  unless  you  shall  be  con- 
vinced that  he  or  she  has  in  other  particulars  sworn 
to  the  truth. 

Evidence  is  to  be  estimated  not  only  by  it> 
own  [722]  intrinsic  weight,  but  also  according  to  tlu 
evidence  which  it  is  in  the  power  of  one  side  tc' 
produce  and  of  the  other  to  contradict;  and  there 
fore  if  the  weaker  and  less  satisfactory  e^ddence  i- 
offered  when  it  appears  that  stronger  and  mor( 
satisfactory  evidence  was  within  the  power  of  thf 
party,  the  evidence  offered  should  be  viewed  witl 
distrust. 

(19)  The  law  of  this  jurisdiction  admonishe 
you  to  view  with  caution  the  testimony  of  any  wit 
ness  which  j)ur])orts  to  relate  the  oral  admission  o 
the  defendant. 

An  admission  may  consist  of  any  statement  o 
other  conduct  by  a  defendant  whereby  he  express!; 
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or  impliedly  acknowledges  a  fact  that  contributes  in 
some  degree  to  the  proof  of  his  guilt  of  a  crime  for 
which  he  is  on  trial,  and  which  statement  was  made 
or  conduct  occurred  outside  of  that  trial. 

(20)     At  times  throughout  the  trial  the  court  has 
been  called  upon  to  pass  on  the  question  whether 
or  not  certain  offered  evidence  might  properly  be 
admitted.  You  are  not  to  be  concerned  with  the  rea- 
sons for  such  rulings  and  are  not  to  draw  any  in- 
ferences from  them.  Whether  offered  evidence  is  ad- 
missible is  purely  a  question  of  law.  In  admitting 
evidence  to  which  an  objection  is  made,  the  court 
does  not  determine  what  weight  should  be  given  such 
evidence;  nor  does  it  pass  on  the  credibilty  of  the 
witness.  As  to  any  offer  of  evidence  that  has  been 
rejected  by  the  court,  you,  of  course,  must  not  con- 
sider the  [723]  same ;  as  to  any  question  to  which 
,an  objection  was  sustained,  you  must  not  conjecture 
,as  to  what  the  answer  might  have  been  or  as  to  the 
reason  for  the  objection. 

(21)  The  attitude  and  conduct  of  jurors  at  the 
.outset  of  their  deliberations  are  a  matter  of  con- 
Isiderable  importance.  It  is  rarely  productive  of  good 
|for  a  juror,  upon  entering  the  jury  room,  to  make 
lan  emphatic  expression  of  his  opinion  on  the  case  or 
ito  announce  a  determination  to  stand  for  a  certain 
.verdict.  When  one  does  that  at  the  outset,  his  sense 
pf  pride  may  be  aroused,  and  he  may  hesitate  to 
jrecede  from  an  announced  position  if  shown  that  it 
i's  fallacious.  Remember  that  you  are  not  partisans, 
|3r  advocates,  but  rather  judges.  The  final  test  of  ihl 
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quality  of  your  service  will  lie  in  the  verdict  v^hich 
you  return  to  the  court,  not  in  the  opinions  any  of 
you  may  hold  as  you  retire.  Have  in  mind  that  you 
will  make  a  definite  contribution  to  efficient  judicial 
administration  if  you  arrive  at  a  just  and  proper 
verdict  in  this  case.  To  that  end,  the  court  reminds 
you  that  in  your  deliberations  in  the  jury  room  there 
can  be  no  triumph  excepting  the  ascertainment  and 
declaration  of  the  truth. 

(22)  The  prosecution  and  the  defendant  both  are 
entitled  to  the  individual  opinion  of  each  juror.  It 
is  the  duty  of  each  of  you,  after  considering  all  the 
evidence  in  the  case,  to  determine,  if  possible,  the 
question  of  the  guilt  or  innocence  of  the  defendant. 
When  you  have  reached  a  conclusion  in  that  [724] 
I'espect,  you  should  not  change  it  merely  because  one 
or  more  or  all  of  your  fellow  jurors  may  have  come 
to  a  different  conclusion  or  merely  to  bring  about  a 
unanimous  verdict.  However,  each  juror  should 
freely  and  fairly  discuss  with  his  fellow  jurors  the 
evidence  and  the  deductions  to  be  drawn  therefrom. 
If,  after  doing  so,  any  juror  should  be  satisfied  that 
a  conclusion  first  reached  by  him  was  wrong,  he  un- 
hesitatingl.y  should  abandon  that  original  opinion 
and  render  his  verdict  according  to  his  final  deci- 
sion. 

(23)  If  in  these  instructions  any  rule,  direction 
or  idea  be  stated  in  varying  ways,  no  emphasis 
thereon  is  intended  by  me,  and  none  must  be  in- 
ferred by  you.  For  that  reason,  you  are  not  to  single 
out  any  certain  sentence  or  any  individual  point  or 
instruction,  and  ignore  the  others,  but  you  are  to 
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consider  all  the  instructions  as  a  whole,  and  are  to 
regard  each  in  the  light  of  all  the  others. 

The  order  in  which  the  instructions  are  given  has 
no  significance  as  to  their  relative  importance. 

(24)  You  are  not  bound  to  decide  in  conformity 
with  the  testimony  of  a  number  of  witnesses  which 
does  not  produce  conviction  in  your  mind,  as  against 
the  declarations  of  a  lesser  number  or  a  presumption 
or  other  evidence  w^hich  appeals  to  your  mind  with 
more  convincing  force.  This  rule  of  law  does  not 
mean  that  you  are  at  liberty  to  disregard  the  testi- 
mony of  the  greater  number  of  witnesses  merely 
from  caprice  or  prejudice,  [725]  or  from  a  desire  to 
favor  one  side  as  against  the  other.  It  does  mean 
that  you  are  not  to  decide  an  issue  by  the  simple 
process  of  counting  the  number  of  witnesses  who 
have  testified  on  the  opposing  sides.  It  means  that 
the  final  test  is  not  in  the  relative  number  of  wit- 
nesses, but  in  the  relative  convincing  force  of  the 
evidence. 

(25)  The  court  has  endeavored  to  give  you  in- 
structions embod3dng  all  rules  of  law  that  may  be- 
come necessary  in  guiding  you  to  a  just  and  lawful 
verdict.  The  applicability  of  some  of  these  instruc- 
tions will  depend  upon  the  conclusions  you  reach  as 
to  what  the  facts  are.  As  to  any  such  instruction, 
the  fact  that  it  has  been  given  must  not  be  taken  as 
indicating  an  opinion  of  the  court  that  the  instruc- 
tion will  be  necessary  or  as  to  what  the  facts  are.  If 

,  an  instruction  applies  only  to  a  state  of  facts  which 
1  you  find  does  not  exist,  you  will  disregard  the  instruc- 
1  tion. 
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(26)  The  law  of  the  Territory  of  Alaska  pro- 
vides that  every  person  guilty  of  murder  in  the  first 
degree  shall  suffer  death  or  imprisonment  at  hard 
labor  for  life,  at  the  discretion  of  the  jury  that  finds 
him  guilty.  If  you  should  find  the  defendant  guilty 
of  murder  in  the  first  degree,  it  will  be  your  duty  to 
determine  which  of  the  two  penalties  shall  be  in- 
flicted, the  death  penalty  or  imprisonment  for  life. 
If  you  should  fix  the  penalty  as  imprisonment  for 
life,  you  will  so  indicate  in  your  verdict  by  adding 
thereto  "without  capital  punishment,"  [726]  but  if 
you  should  fix  the  penalty  as  death,  you  will  not 
specify  the  death  penalty  in  the  verdict,  and  you 
will  say  nothing  about  punishment  in  the  verdict.  In 
determining  which  punishment  shall  be  inflicted,  you 
are  entirely  fi-ee  to  act  according  to  your  own  judg- 
ment. 

(27)  Upon  retiring  to  the  jury  room  you  will 
select  one  of  your  fellow  jurors  to  act  as  foreman, 
who  will  preside  over  your  deliberations  and  who 
will  sign  the  verdict  to  which  you  agree.  Before  you 
may  return  a  verdict  in  this  case,  you  must  agree 
unanimously  not  only  as  to  the  innocence  or  guilt  of 
the  defendant,  but  also,  if  you  should  find  him  guilty 
of  homicide,  as  to  whether  the  offense  was  murder 
in  the  first  degree,  murder  in  the  second  degree,  or 
manslaughter. 

If  your  vei'dict  is  that  the  defendant  is  guilty  of 
murder  in  the  first  degree  your  foreman  will  date 
and  sign  Verdict  No.  I. 

If  your  verdict  is  that  the  defendant  is  not  guilty 
of  murder  in  the  first  degree  but  guilty  of  mui'der 
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in  the  second  degree,  your  foreman  will  date  and 
sign  Verdict  No.  II. 

If  you  find  that  the  defendant  is  not  guilty  of 
murder  in  the  first  degree  and  not  guilty  of  murder 
in  the  second  degree  but  guilty  of  manslaughter, 
then  your  foreman  should  date  and  sign  Verdict 
No.  III. 

If  your  verdict  is  that  the  defendant  is  not  guilty 
of  murder  in  the  first  degree,  not  guilty  of  murder 
in  the  [727]  second  degree,  and  not  guilty  of  man- 
slaughter, then  your  foreman  will  date  and  sign  Ver- 
dict No.  IV. 

After  dating  and  signing  your  verdict,  you  will 
then  return  with  it  to  this  room. 

Dated  at  Fairbanks,  Alaska,  this  25th  day  of  May, 
1955. 

/s/  VERNON  D.  FORBES, 
District  Judge. 

(At  the  conclusion  of  the  court  reading  the 
instructions  to  the  jury,  the  following  proceed- 
ings were  had:) 

The  Court :     Counsel  approach  the  bench. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury:) 

Mr.  Taylor:  It  might  be  a  little  bit  difficult  for 
me  to  get  mine  all  out  here  because  there  is  no  num- 
bers, nor  are  the  pages,  they  are  not  in  the  same 
order  as  you  gave  them. 

The  Court :     Well,  you  may  take  your  time.  If  you 
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will  recall,  the  Court  gave  you  gentlemen  copies 
early  at  your  request  and  said  there  might  be  some 
minor  changes,  but  nothmg  fundamental  unless  I  in- 
formed you. 

Mr.  Taylor:     Yes.  Well,  I  don't  know. 

The  Court:  Do  you  wish  to  take  the  originals 
that  are  numbered?  These  are  numbered,  but  you 
have  yours  marked,  so  maybe  you  would  rather 
refer  to  your  own.  [728] 

Mr.  Tajdor:  Well,  No.  2  I  am  going  to  object  to 
that  as  the  fact  that  it  includes  the  words  ''other 
objects"  because  other  objects,  no  proof  of  use  of 
other  objects.  I  am  going  to  object  also  to  giving  a 
definition  of  murder  in  the  first  degree  as  there  was 
no  testimony  to  indicate  it  was  first  degree  murder. 

Then  No.  3,  I  am  going  to  object  to  instruction 
No.  3  upon,  there  is  no  grounds  of  the  elements,  no 
testimonj^  as  to  the  elements  of  murder  in  the  first 
degree. 

The  Court :  I  am  sorry  your  copies  weren't  num- 
bered. 

Mr.  Taylor :  And  No.  4,  that  presumes  to  be  a  def- 
inition of  murder  in  the  second  degree  and  we  ob- 
ject to  the  same  upon  the  grounds  that  there  was  no 
evidence  to  justify  instruction  on  murder  in  the 
second  degree  and  also  we  object  to  the  failure  of 
the  court  to  give  Defendant's  Instructions  Nos.  1,  2, 
3,  4,  5,  6,  7,  and  8. 

And  No.  5,  we  object  to  that,  your  Honor,  upon 
the  grounds  that  it  tends  to  define  murder  in  the 
first  degree  and  the  evidence  clearly  indicates  that 
such  a  definition  is  not  justified. 


ji 
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No.  6,  we  object  to  No.  6  as  there  is  no  definition 
of  what  circumstances  necessary  to  convict. 

No.  7,  I  have  no  objection  to  that.  No.  8,  we  are 
going  to  object  to  that  upon  the  grounds  that  there 
is  no  evidence  of  first  degree  murder  and  no  in- 
struction should  be  [729]  given  regarding  that. 

No.  9.  We  object  upon  the  grounds  no,  No.  9, 
upon  the  grounds  there  is  no  testimony  sufficient  to 
submit  the  question  of  second  degree  murder  to  the 
jury,  also  that  the  court  failed  to  instruct  that  in- 
i  tent  and  malice  cannot  be  presumed  where  fists  only 
are  used  in  the  assault  which  brought  about  the 
I  death  of  Myrtle  Cathey. 

We  are  going  to  object  to  No.  10,  your  Honor, 
upon  the  grounds  that  the,  it  applies  only  to  second 
degree  and  there  should  be  no  instruction  as  to  sec- 
1  ond  degree  murder. 
I     No.  11  is  all  right. 

Going  to  object  to  No.  12  in  that  the  last  para- 
graph on  the  page  it  says  that  giving,  if  the  physi- 
cian giving  improper  treatment  that  brings  about 
jthe  death  of  the  injured  party,  I  think  we  should 
;put  in  there,  or  fails  to  give  the  required  treatment 
iwhich  he  has  acknowledged  is  required,  it  would 
^absolve  the  person  making  the  assault  of  responsi- 
J3ility  of  death.  Failure  to  act  in  that  case  knowing 
|:he  circumstances  would  be  equal  to  the  guilt  of  the 
j^erson  charged. 

I    Also  No.  13,  your  Honor,  I  think  on  that  third  line 

Toni  the  bottom  that  where  it  says,  *'the  jury  must 

)ring  in  a  verdict  of  ''murder  in  the  second  degrees 

think  the  word,  oi-  acquittal,  should  be  in  there  aiul 
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I  think  in  the  last  line  where  it  says  bring  in  a  ver- 
dict of  manslaughter,  the  words  or  acquittal  should 
be  there  because  the  jury  would  be  justified  [730]  in 
bringing  in  either  one  of  those  verdicts.  In  other 
words,  your  Honor,  the  wording  of  this  No.  13  ac- 
centuates the  guilt  and  not  the  iimocence.  | 

We  are  going  to  object  to  the,  to  Instruction  No. 
15  upon  the  grounds  that  that  doesn't  correctly 
describe  what  constitutes  circumstantial  evidence 
and  the  degree  or  the — strike  that,  will  you,  please, 
and  the  necessity  of  the  chain  of  circmnstantial  evi- 
dence leading  directly  from  the  crime  to  the  defend- 
ant. In  other  words,  it  is,  the  definition  as  given  in 
Instruction  No.  15  is  not  sufficient. 

The  words  assaults,  I  am  going  to  object  to  the  use 
of  the  word  assaults  on  Myrtle  Cathey  prior  to  the 
date  of  the  assault  alleged  in  the  indictment.  I  be- 
lieve there  is  evidence  of  only  one  assault,  a  back- 
handed slap.  We  feel  that  it  is,  that  those,  evidence 
should  not  have  been,  that  instruction  should  not 
have  been  given  upon  the  reason  that  the  act  com- 
plained was  not  part  of  the  res  gestae  nor  of  the 
corpus  delecti  and  is  prejudicial  to  the  defendant  as 
attempting  to  inflame  the  minds  of  the  jurors. 

No.  18  is  O.  K.  Now,  19.  Yeah,  that  is  O.  K.  Yeah, 
20  is  all  right,  22,  that's  O.  K.  Say,  I  haven't  got  a 
Verdict  No.  IV.  Did  you  get  one  ? 

The  Court :  I  think  the  verdict  was  changed,  the 
last  recess.  You  perhaps  didn't  get  copies.  I  think 
they  are  a11  changed.  I  don't  know  why  you  didn't 
get  one.  T  think  you  will  [731]  find  that  the  three 
you  hnv(>,  T  believe,  have  been  changed. 
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Mr.  Stevens :    Did  you  finish,  Mr.  Taylor  ? 

Mr.  Taylor:  No,  I  got  one  more.  I  am  going  to 
object  to  the  failure  of  the  court  to  give  a  definition 
of  circumstantial  evidence  in  the  degree  of  consider- 
ation that  must  be  given  to  it  by  the  jury. 

The  Court:     Is  that  everything'? 

Mr.  Taylor:     That  is  everything. 

Mr.  Stevens:  We  object  to  Instruction  No.  3  for 
the  reason  that  it  does  not  show  the  relationship  be- 
tween the  elements  of  premeditation  and  delibera- 
tion as  affects  malice,  and  we  believe  that  the  statute 
requires  deliberate  and  premeditated  malice  and 
that  these  two  words  deliberate  and  premeditated 
must  be  read  in  reference  to  the  word  malice  and 
that  state  of  mind. 
Ih*  We  object  to  Instruction  No.  4  for  the  reason  that 
the  meanings,  the  words  emotion  or  passion  as  af- 
fects the  ability  to  deliberate  but  does  not  state  what 
is  a  legitimate  basis  for  emotion  and  passion. 

We  object  to  Instruction  No.  5  on  the  same 
grounds  the  meaning,  heat  of  passion  and  other 
conditions  as  precludes  the  idea  of  deliberation  but 
does  not  give  the  jury  an  instruction  as  to  what 
would  be  a  legitimate  basis  for  the  existence  of  the 
passion.  We  also  object  that  it  does  not  include  de- 
liberate intent  either  to  take  life  or  to  commit  [732] 
grevious  bodily  harm  from  which  death  reasonably 
and  normalty  w^ould  occur  and  we  believe  that  this 
instruction  tends  to  confuse  by  the  use  of  the  word 
deliberate  modifying  the  word  intent  in  the  instruc- 
tion;   the    difference    between    the    purposely,    the 
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word  purposely  as  used  in  the  instruction  and  then 
the  malice  because  it  must  be  deliberate  and  pre- 
meditated malice  and  not  deliberate  and  premedi- 
tated intent  although  the  malice  would  necessarily 
include  the  intent. 

^Ir.  Taylor:  You  are  objecting  to  the  whole  in- 
struction ? 

Mr.  Stevens:  Yes.  We  object  to  Instruction  No. 
6  on  the  ground  that  it  does  not  state  fully  that  both 
the  states  of  mind  necessary  for  first  degree  murder 
may  be  inferred.  It  just  states  that  the  intent  to  kill 
or  the  purpose  to  kill,  but  it  fails  to  state  that  malice 
is  a  state  of  mind  which  may  be  inferred  from  the 
circumstances. 

We  believe  that  Instruction  No.  9,  although  suffi- 
cient, should  be  elaborated  upon  because  it  states 
that  the  first  element  is  the  killing  purposely  done. 
We  believe  that  the  statute  requires  three  things, 
that  there  be  a  killing,  that  it  be  purposely,  and  that 
it  be  maliciously;  and  purposely  and  maliciously 
both  must  apply  to  the  killing  and  setting  the  second 
element  of  malice  aside  as  not  being  a  modification 
of  the  killing  and  might  tend  to  mislead  the  jury 
and  have  them  believe  that  there  are  only  two  ele- 
ments involved  in  that,  but  the  [733]  killing  is  an 
element  in  both  degrees  but  the  requirements  as  to 
deliberation  and  premeditation. 

We  object  to  Instruction  No.  11  because  it  states 
that  killing  though  imlawful,  when  a  killing  though 
unlawful  is  done  in  the  heat  of  passion  or  the  result 
of  a  sudden  quarrel  such  as  amounts  to  adequate 
provocation,  but  does  not  define  either  passion  or 
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provocation  and  the  jury  might  be  free  to  decide 
that  provocation  which  has  no  substance  in  law 
would  be  an  offense  sufficient  to  reduce  the  crime 
to  manslaughter  if  it  in  fact  existed.  There  is  evi- 
dence here  of  provocation,  that  the  woman  failed  to 
go  home,  but  that  would  not  be  a  provocation  in  law 
and  we  believe  that  Instruction  No.  12  states  the 
type  of  clause  that  should  have  been  included  in  In- 
struction No.  5  because  it  states  that  when  a  person 
inflicts  injury  upon  another,  injury  which  is  danger- 
ous to  life  or  calculated  to  destroy  life.  That  is  the 
type  of  intent  that  is  necessary  in  first  degree  mur- 
der. We  believe  that  such  a  phrase  should  be  placed 
in  Instruction  No.  5.  The  instruction  as  I  say  is 
sufficient  although  it  states  "may  not  find  the  de- 
fendant guilty  of  any  homicide. ' '  We  believe  we  have 
all  used  the  word  homicide  here,  but  I  am  not  sure 
the  jury  would  fully  understand  that  homicide  nec- 
essarily includes  the  degrees  of  crime  which  are  in- 
cluded in  the  instruction. 

The  Instruction  No.  15,  as  I  understood  the  stip- 
ulation at  the  time,  or  not  the  stipulation  but  the 
agreement  at  [734]  the  time  the  evidence  of  the  as- 
sault was  admitted,  it  was  that  the  court  would  in- 
struct the  jury  that  this  evidence  was  received  for 
the  limited  purpose  of  establishing  a  state  of  mind 
and  as  the  instruction  reads,  it  reads  it  is  admissible 
on  the  question  of  whether  the  defendant  is  innocent 
or  guilty  in  the  murder  of  first  degree  or  an  included 
offense  of  murder  in  the  second  degree.  It  is  not  ob- 
jectionable to  me  on  that  part,  but  I  wish  to  state 
that  it  doesn't  comply  with  what  I  thought  would  be 
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the  instruction  in  view  of  the  agreement  of  counsel 
and  also  I  believe  that  the  evidence  of  the  previous 
assault  would  be  admissible  in  regard  to  the  issue 
of  manslaughter  in  order  to  determine  whether  the 
crime  was  milawful  and  also  whether  it  was  pur- 
posely done.  Not  purposely  in  the  sense  of  the 
statute,  but  intentionally  as  against  negligently. 

In  coimection  with  Instruction  No.  18,  I  wish  to 
point  out  to  the  court  and  counsel  that  I  probably 
got  a  little  excited  in  my  closing  argument  and  I 
mentioned  the  ruling  upon  the  court  which  was  error 
and  which  I  would  like  to  have  the  court  instruct  the 
jury  that  they  should  disregard.  I  commented  on 
the  fact  that  hearsay  statements  of  the  government's 
witness  were  not  admitted,  but  the  hearsay  state- 
ments of  the  defendant's  witnesses  were  admitted.  I 
apologize  to  the  court  and  ask  that  the  court  instruct 
the  jury  thr>t  they  should  disregard  that  if  they  are 
able  to  do  so. 

We  object  to  the  court's  failure  to  give  govern- 
ment's [735]  Instruction  No.  3  on  the  gromid  that 
further  elaboration  of  the  word  intentionally  is  nec- 
essary in  order  to  show  that  there  is  a  specific  in- 
tent required  in  this  case  before  the  defendant  can 
be  convicted  of  first  degree  murder.  The  court  has 
said  purposely  means  intentionally  as  we  did  in  our 
Instruction  No.  3,  but  the  jury  ha^dng  heard  the 
word  intent  before  in  connection  with  criminal  cases 
might  be  led  to  believe  that  that  is  just  a  normal 
criminal  state  of  mind  whereas  a  specific  degree  of 
intent  is  necessary  in  this  case. 

Also  we  do  not  believe  that  the  case  of  Johnson  v. 
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United  States,  the  9th  Circuit  opinion  which  was 
more  or  less  tlie  guide  in  connection  with  the  mean- 
ing of  deliberated  and  premeditated  has  been  ade- 
quately complied  with  and  that  was  covered  in  our 
Instruction  No.  3. 

We  object  to  the  court's  failure  to  give  our  re- 
quested Instruction  No.  4  on  the  ground  that  we 
believe  that  in  view  of  the  courts'  instructions  and 
the  failure  to  give  the  instruction  that  ordinarily 
blows  with  a  fist  alone  may  not  raise  an  inference  of 
malice,  that  the  jury  might  return  a  verdict  of  first 
degree  murder  and  the  requirements  set  forth  in 
McAndrews  v.  People  and  the  cases  following  that 
loading  case  would  not  ])e  met.  The  jury  should  be 
instructed  that  it  is  not  a  normal  case  where  death 
resulting  from  an  attack  will  permit  the  inference  of 
either  intent  to  kill  or  malice;  but  there  is  a  possibil- 
ity that  such  a  situation  could  exist  and  it  [736] 
would  depend  upon  very  extreme  circumstances,  a 
person  physically  weak  being  attacked  by  a  person 
in  physically  good  condition  or  something  to  that 
I  effect,  and  we  object  to  the  court's  failure  to  give 
jour  Instruction  5(a)  which  was  a  further  explana- 
tion of  the  items  which  may  be  considered  in  con- 
nection v/ith  the  question  of  whether  or  not  the  facts 
before  this  court  and  jury  would  justify  a  first  de- 
gree murder  conviction,  but  that  without  a  guide  set 
forth  by  the  court  in  order  to  show  them  that  it 
would  be  a  very  extreme  case  where  this  would  be 
accessary,  the  jury  is  not  adequately  advised  as  to 
jvhat  their  consideration  should  be  concerning  first 
jmd  second  degrees  of  murder. 
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The  Court:     Are  you  through,  Mr.  Stevens? 

Mr.  Stevens:  Yes,  sir. 

The  Court:  In  view  of  the  exceptions  taken  by 
both  the  defendant  and  the  government  and  in  view 
of  the  hour,  it  being  twenty  minutes  of  six,  I  don't 
feel  that  I  can  properly  permit  the  .jury  to  retire. 

Mr.  Taylor:     That  is  just  what  I  was  thinking  of. 

Mr.  StcA^ens :  Could  you  send  them  out  to  dinner 
and  then  amend  your  instructions,  if  the  court  so 
desires,  and  give  it  back  to  them  after  dinner.  It  is 
approximately  dinnertime  now.  By  the  time  they 
finish  it  would  be  eight  o'clock.  I  would  hesitate  to 
allow  the  jury  to  go  home  and  be  separated  now  in 
view  of  the  fact  that  an  article  has  been  w^ritten 
in  [737]  the  newspaper  now  and  there  will  be  radio 
comments  and  other  things  which  might  now  affect 
their  decision  and  will  be  bad  for  both  the  defend- 
ant and  the  government.  What  would  you  think  of 
that,  Mr.  Taylor? 

Mr.  Taylor:  Well,  I  don't  think  it  would  be  too 
good  an  idea,  but  I  don't  think,  I  think  the  court 
would  surely  like  to  study  these  objections  and  ex- 
ceptions that  we  have  taken  to  these  instructions. 
Let  them  go  to  dinner.  I  don't  know  how  long  it 
would  take  to  go  over  these.  Of  course,  again  there 
is  a  possibility  that  j^ou  might  want  to  change  some 
of  them.  I  don't  think  that  there  would  be  any 
serious  objections  to  letting  them  go  home  if  they 
go  straight  home. 

The  Court:  There  is  no  way  of  knowing,  of 
course,  you  have  to  ])ut  a  jury  on  their  trust,  you 
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have  to  when  you  select  them  so  I  think  that— it  is 
a  little  unusual  but  otherwise  it  is  going  to  work 
quite  a  hardship  on  them  the  way  it  is. 

Mr.  Stevens :  Well,  if  Mr.  Taylor  would  have  no 
objection,  the  government  would  have  no  objection 
as  far  as  any  procedure  the  court  wants  to  follow. 
It  is  up  to  him. 

Mr.  Taylor:  I  say  I  am  not  in  favor  of  it  but  I 
think  the  circumstances  are  such,  I  would  trust  them 
enough  to  let  them  go. 

The  Court :  Are  you  agreeable  to  have  them  come 
back  at  nine  o'clock  tomorrow  morning?  [738] 

]Mr.  Taylor:  I  thinlc  you  want  to  impress  upon 
them  that  this  is  a  very  unusual  position. 

Mr.  Stevens:  I  would  also  like  to  have  the  court 
caution  them  as  to  my  comments  at  this  time  be- 
cause it  might  ])e  more  impressed  upon  their  minds 
if  it  was  done  now  rather  than  in  the  morning. 

The  Court:  I  am  afraid,  Mr.  Stevens,  the  more 
I  comment  on  that  the  least  good  I  will  accomplish. 

Mr.  Stevens:  Well,  I  don't  know  whether  it 
would  or  not.  And  I  am  not  sure  that  it  is  errone- 
ous, but  it  was  pointed  out  to  me  that  it  may  be  so 
if  that  is  the  case  why 

The  Court:  Well,  with  the  defendant  consenting 
1 1  will  have  the  jury  report  here  at  perhaps  nine- 
!  thirty  tomorrow  morning. 

i     Mr.  Taylor:     That  is  all   right.  For  further   in- 
I  structions. 
!     The  Court:    Very  well. 

'I  (Thereupon,    the    attorneys    withdrew    from 
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the  bench  and  the  following  proceedings  were 
Iiad  in  the  hearing  of  the  jury:) 

The  Court:  Members  of  the  jury,  in  view  of  a 
situation  that  has  arisen  it  seems  that  you  will  not 
l;)e  sent  out  to  commence  your  deliberations  and  the 
defendant  has  consented  and  the  government  has 
consented  that  you  come  back  at  nine-thirty  tomor- 
row morning  at  which  time  you  may  be  given  [739] 
further  instructions,  and  sent  out  to  deliberate. 

Now,  I  wish  to  again  call  your  attention  to  the 
fact  that  this  is  an  important  case  and  this  is  peri 
haps  an  unusual  procedure  so  I  once  more  admonish 
you  to  ])e  certain  not  to  discuss  the  subject  of  this 
trial  with  anyone;  do  not  permit  anyone  to  discuss 
it  A^dth  you;  and  do  not  listen  to  any  conversation 
concerning  the  subject  of  the  trial;  and  do  not 
form  or  express  any  opinion  thereon  until  the 
case  is  finally  submitted  to  you.  And  will  you, 
please,  return  to  your  places  at  nine-thirty  tomor- 
row morning. 

The  Clerk:  Court  is  adjourned  until  nine-thirty 
tomorrow  morning. 

(Thereupon,  at  5:45  p.m.,  the  trial  of  this 
cause  Avas  adjourned  mitil  May  26,  1955,  at 
9:30  a.m.) 


ii 
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May  26,  1955—9:30  A.M. 

Be  It  Remembered,  that  upon  the  26th  day  of 
May,  1955,  at  the  hour  of  9:30  a.m.,  the  trial  of 
this  cause  was  resumed,  the  plaintiff  and  the  de- 
fendant both  represented  by  counsel ;  the  Honorable 
Vernon  D.  Forbes,  District  Judge,  presiding: 

The  Court:  Let  the  record  show  the  presence  of 
Mr.  Urban  and  his  counsel.  Will  the  Clerk,  please, 
call  the  roll  of  the  jury. 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
call  the  roll  of  the  jury.) 

The  Clerk:  They  are  all  present  except  Mr. 
Hutchinson,  your  Honor.  [740] 

The  Court:  In  regard  to  juror  Hutchinson,  my 
law  clerk  received  a  call  at  eight  o'clock  this  morn- 
ing that  Mr.  Hutchinson  was  desperately  ill.  I 
was  told  that  he  was  ill  yesterday,  but  I  don't  know 
whether  the  parties  wish  to  wait  the  certificate  of  a 
doctor,  attending  physician.  He  was  not  excused 
by  the  court  but  some  woman  called  in,  talked  to 
my  law  clerk  and  said  Mr.  Hutchinson  was  unable 
to  be  here  because  of  illness.  If  required  by  the  de- 
fendant the  court  will  insist  that  proof  of  the  con- 
dition of  Mr.  Hutchinson  be  furnished  before  pro- 
Iceeding  further. 

I  Mr.  Taylor:  If  the  Court  please,  if  Mr.  Hutch- 
[inson  has  requested  to  be  excused  and  has  a  valid 
I  excuse,  I  think  we  would  have  no  objection  to  hav- 
ling  the  first  alternate  sit  as  a  juror. 
]  The  Court:  Just  to  make  the  situation  clear, 
I  Mr.   Taylor,   Mr.   Hutchinson   did  not  request  the 
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court  to  be  excused  and  he  was  not  excused  by  the 
court.  He  was  not  excused  but  merely  a  report 
came  to  the  Iniilding  by  telephone  that  he  was  un- 
able to  l)e  here  because  of  illness  and  I  have  not  ex- 
cused him.  But  I  assume  that  he  is  not  deceiving 
the  court. 

Mr.  Taylor:  Your  Honor,  I  think  for  the  rec- 
ord if  anything  came  up  in  the  future  about  this 
case  it  might  be  better  to  have  a  certificate  from  the 
doctor  or  other  e^ddence  to  convince  us  that  he  is 
actually  ill,  and  if  that  is  the  case,  why  I  would 
certainly  agree  to  the  first  alternate  to  sit.  [741] 
I  think  the  record  should  show,  I  believe  myself 
that  he  possibly  is  sick. 

The  Court:  As  I  understand,  he  lives  out  on  the 
Badger  Road  which  is  quite  a  distance.  Mr.  Hayden. 

Mr.  Hayden:  Your  Honor,  he  lives  about  four- 
teen miles  from  town,  out  on  the  Badger  Road. 

Mr.  Taylor:  AYell,  under  those  circumstances, 
your  Honor,  I  certainly  consent  on  the  part  of  the 
defendant  for  him  to  be  excused  and  the  first  al- 
ternate serve  in  his  place. 

The  Court:     And  Mr.  Stevens? 

Mr.  Stevens:  No  objection,  your  Honor.  We  be- 
lieve that  is  the  best  i^rocedure. 

The  Court:  Very  well,  Mr.  Clerk,  who  was  the 
first  alternate? 

The  Clerk:  Your  Honor,  I  will  have  to  get  my 
sheet.   You  were  the  first  one.   Mr.  Baker  they  say. 

Mr.  Taylor:  Mr.  Baker  is  first  and  Mr.  Erickson 
is  second. 

The   Court:     Do  the  parties  stipulate   that   Mr. 
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Baker  is  the  first  alternate  and  stipulate  that  he 
shall  take  the  place  of  the  juror  Hutchinson? 

Mr.  Taylor:     The  defendant  so  stipulates. 

Mr.  Stevens:     The  government  so  stipulates. 

The  Court:  Very  well.  Mr.  Baker,  will  you, 
please,  take  the  empty  chair.  Are  the  parties  ready 
to  proceed?  [742] 

Mr.  Stevens:     Yes,  your  Honor. 

The  Court:     Is  the  defendant  ready? 

Mr.  Miller :     The  defendant  is  ready,  your  Honor. 

Mr.  Taylor:  I  believe  we  should  approach  the 
bench  first,  your  Honor. 

The  Court:    Very  well. 

(Thereupon,  the  attorneys  approached  the 
bench  and  the  following  proceedings  were  had 
out  of  the  hearing  of  the  jury:) 

Mr.  Taylor:     This  is  merely  to  keep  the  record 
straight.    I  think  that  both  Mr.  Stevens  and  I  ex- 
cepted certain  instructions  by  the  court  and  also 
excepted  to  the  failure  of  the  court  to  give  certain 
requested  instructions  for  l)oth  the  defendant  and 
the  plaintiff  and  I  don't  believe  that  the  court  now 
'  has  either,  has  overruled  our  objections  or  excep- 
tions to   any  of  it  that  was   given  by  either  the 
I  plaintiff  or  the  defendant.   I  think  the  court  should 
i  rule  on  those  before  we  proceed. 
;      The  Court:    Very  well  then,  the  Court  will  deny 
I  the  exceptions  of  the  defendant  and  the  government. 
j     Mr.   Stevens:     Just  a  minute.   Your  Honor,   in 
I  that  state  of  the  record  then  I  request  the  Court 
!to  direct  a  judgment  of  acquittal  on  the  charge  of 
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the  indictment,  first  degree  murder  and  submit  only 
the  second  degree  and  manslaughter  charges  to  the 
jury  on  the  ground  that  under  the  court's  [743]  in- 
structions conviction  of  first  degi^e  murder  could 
not  be  upheld. 

The  Court:  Well,  you  consent  to  an  oral  in- 
struction ? 

Mr.  Taylor:  ^Ye  are  going  to  object  to  anj^thing 
like  that. 

Mr.  Miller:     Why? 

Mr.  Taylor:     It  comes  too  late. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury:) 

Mr.  Miller:  If  the  Court  please,  we  will  ^Yith- 
draw  that  objection,  that  last  objection. 

The    Court:     Will    counsel    then    approach    the  : 
bench. 

(Thereupon,    the    attorneys    approached    the 
bench  and  the  following  proceedings  were  had  ; 
out  of  the  hearing  of  the  jury:) 

The  Court:     Should  we  then  take  a  recess  and 
prepare  a  written  instruction  or  will  you  be  satis- 
fied if  I  orall}^  in  court  inform  the  jury  that  they 
will  not  be  permitted  to  return  a  verdict  of  guilty  !) 
of  murder  in  the  first  degTee. 

Mr.  Taylor:  Well,  I  think  a  written  instruction 
would  be  better,  your  Honor,  but  I  also  am  going 
to  make  a  motion  at  this  time,  too,  that  the  court 
dismiss  the   charge   of   second   degree   murder   in- 
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eluded  in  the  indictment  upon  the  gi'ounds  that  the 
homicide,  if  any  was  committed  on  the  first;  there 
was  [744]  no  intent  or  malice  which  are  essential 
to  the  crime  of  second  degree. 

Mr.  Stevens:  We  would  resist  that  motion.  We 
believe  that  a  second  degree  conviction  could  be  up- 
held ]}ut  we  do  not  believe  that  unless  the  proper 
instruction  is  given  concerning  the  fact  that  death 
cannot  normally  result  from  a  blow  of  the  fist  and 
that  an  assault  with  fists  alone  or  similar  objects 
would  not  normally  lead  to  a  case  in  which  a  first 
degree  murder  verdict  could  be  returned,  that  we 
could  not  uphold  the  first  degree  murder  conviction 
if  the  jury  did  return  it.  However,  we  do  believe 
under  the  court's  instructions  as  to  second  degree 
murder  we  could  uphold  that. 

The  Court :  Of  course,  gentlemen,  the  court  feels 
that  under  the  instructions  a  verdict  of  guilty  of 
the  crime  of  first  degree  murder  could  and  would 
be  upheld  but  in  view  of  the  motion  made  by  the 
government  I  am  willing  at  this  time  to  instruct  the 
jury  that  they  will  not  be  permitted  to  bring  in  a 
verdict  of  guilty  of  murder  in  the  first  degree. 

Mr.  Stevens:     Well,  they  are  your  Honor's  in- 
structions.   We  only  have  our  feelings  about  them. 
If  you  feel  that  the  case  should  go  to  the  jury  as 
it  is  wh}^  that,  of  course,  is  your  Honor's  decision. 
The  Court:     Yes,  Init  as  I  say  I  believe  that  the 
;  instructions  are  ])roper  and  that  the,   Wwy   wmiJd 
I  uphold  a  conviction  of  murder  in  tlie  first  degree, 
i  but  if  the  government  [745]  moves  that  I  instruct 
i  the  jury  that  they  shall  not  bring  in  a  verdict  of 
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murder  in  the  first  degree  and  that  motion  is  not 
resisted  by  the  defendant,  I  will  certainly  give  it. 

Mr.  Miller:  Well,  it  is  not  resisted  by  the  de- 
fendant. 

The  Court:  And  the  only  question  in  the  Court's 
mind  is  whether  now  I  will  be  permitted  to  give  it 
orally  if  the  government  wishes  it.  ■ 

Mr.  Taylor :  I  think  it  should  be  in  writing,  your 
Honor,  because  if  they  convicted  on  second  degree 
or  manslaughter,  went  to  the  Circuit  Court  we 
should  have  an  instruction  on  that. 

Mr.  Stevens :  If  the  Court  would  give  an  instruc- 
tion that  ordinarily  blows  by  the  fist  alone  would 
not  cause  death  and  it  must  be  an  extreme  case  be- 
fore first  degi-ee  murder  would  result  from  attack, 
the  government  would  withdraw  the  motion.  As  we 
understand  the  authorities,  such  a  cautionary  in- 
struction is  an  absolute  must  before  a  first  degree 
murder  verdict  could  be  upheld.  And  I,  I  hope  the 
Court  realizes  I  am  being  respectful  in  this,  but  it 
is  just  that  although  I  don't  anticipate  a  first  degree 
murder  verdict  in  this  case,  if  it  should  come  in  we 
would  like  to  have  the  situation  where  we  would  feel 
confident  on  appeal. 

The  Court:  Well,  I  certainly,  Mr.  Stevens,  don't 
take  your  remarks  in  any  personal  way  and,  of 
course,  T  had  [746]  almost  a  sleepless  night  over 
this  situation  and  I  know  that  everybody  in  good 
faith  and  I  feel  that  the  matter  of  fists,  how  the 
act  was  done,  if  it  was  done,  is  a  question  for  the 
jury  and  I  ])elieve  that  the  appeal  courts  have  ex- 
amined the  record  and  they  have  certainly  in  their 


United  States  of  America  695 

decisions  have  made  comments  concerning  how  and 
when  first  degree  might  be  made  out  in  cases,  but  I 
don't  find  anything  that  makes  that  a  part  of  the 
instructions  to  the  jury.  That  is  an  examination  of 
the  record  to  determine  in  eacJi  case  under  the  facts 
of  this,  even  whether  or  not  first  degree  murder  h.as 
been  made  out.  But,  Mr.  Taylor,  to  expedite  mat- 
ters, if  I  instruct  the  jury  that  they  will  not  he  per- 
mitted to  bring  in  a  verdict  of  guilty  of  murder  in 
the  first  degree  orally  will  that  ])e  satisfactory.  It 
will  be  on  the  record. 

Mr.  Miller :  Let's  do  it  on  that.  That  will  l)e  right 
here  in  the  record. 

The  Court:  And  that  is  what  you  wish,  Mr. 
Stevens,  under  the  circumstances? 

Mr.  Stevens:    Yes,  your  Honor. 

(Thereupon,  the  attorneys  withdrew  from  the 
bench  and  the  following  proceedings  were  had 
in  the  hearing  of  the  jury :) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
ihe  Court  instructed  you  fully  last  evening  and  the 
[instructions  as  read  to  you  by  the  Court  will  ac- 
company you  to  the  jury  room.  [747]  I  have  an  ad- 
ditional instruction  for  you  this  morning  in  writing 
which  I  shall  read  to  you. 

(At  this  time,  the  Court  read  its  additional 
instruction  to  the  Jury  as  follows:) 
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x\I)DITIONAL  INSTRUCTIONS 
TO  THE  JURY 

Ladies  and  Gentlemen  of  the  Jury: 

I  further  instruct  you: 

(1)  Homicide  is  the  killing  of  one  human  being 
by  another. 

Dated  at  Fairbanks,  Alaska,  this  26th  day  of 
May,  1955. 

/s/  VERNON  D.  FORBES, 
District  Judge. 

(At  the  conclusion  of  the  court  reading  the 
additional  instruction  to  the  jury,  the  following 
proceedings  Avere  had:) 

The  Court :  That  instruction  wdll  also  accompany 
you  into  the  jury  room.  And  at  this  time  I  further 
instruct  you  and  orally  and  there  mil  be  no  written 
instruction  following  you  to  the  room,  that  you  will 
not  be  permitted  to  bring  in  a  verdict  of  guilty  of 
murder  in  the  first  degree. 

Mr.  Miller:  With  the  Court's  permission,  could 
I  request  that  the  Court  withdraw  the  first  verdict 
from  the 

The  Court:  No  objection  to  that,  Mr.  [748] 
Stevens  ? 

Mr.  Stevens:  I  believe  that  would  be  proper, 
your  Honor. 

The  Court:  Very  well.  I  referred  to  four  ver- 
dicts in  my  instructions  and  am  now  withdrawing 
Verdict   No.   1.    At   this   time,   Mr.   Erickson,   the 
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Court  wishes  to  thank  you  for  your  service  in  the 
case,  but  you  are  now  excused  from  further  duty 
and  it  would  be  well  if  he  can  report  at  ten  o'clock. 
The  Clerk  will  qualify  the  bailiffs. 

(Thereupon,  the  Clerk  of  Court  proceeded  to 
qualify  the  bailiffs.) 

The  Court:  Is  there  any  objection  to  the  retire- 
ment of  the  twelve  jurors  at  this  time?  The  jury 
may  retire  for  deliberations. 

(At  9 :50  a.m.,  the  jury,  in  charge  of  its  sworn 
bailiffs,  retired  to  enter  upon  its  [749]  delibera- 
tions.) 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Mary  F.  Templeton,  Official  Court  Reporter 
for  the  District  Court,  District  of  Alaska,  Fourth 
Judicial  Division,  Fairbanks,  Alaska,  do  hereby 
certify  as  follows: 

That  I  was  the  official  court  reporter  for  the 
above-named  Court  on  May  16,  17,  18,  19,  20,  23, 
24,  25,  and  26,  1955,  the  dates  upon  which  the  cause 
of  United  States  of  America  v.  Leon  D.  Urban  was 
heard ; 

That  I  recorded  in  shorthand  all  of  the  oral  pro- 
ceedings had  in  open  court  upon  said  dates ; 

That  the  foregoing  pages,  numbered  1  through 
749,  both  inclusive,  are  a  full,  true,  complete  and 
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accurate   transcript    from   my   original    shorthand 
notes.  _ 

Dated  at  Fairbanks,  Alaska,  this  8th  day  of  Sep- 
tember, 1955. 

/s/  MARY  F.  TEMPLETON, 
Official  Court  Reporter. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  September,  1955. 

[Seal]        /s/  OLGA  T.  STEGER, 
Chief  Deputy, 

Clerk  of  the  Court. 

[Endorsed] :   Filed  September  8,  1955. 
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CERTIFICATE  OF  CLERK 

I,  John  B.  Hall,  Clerk  of  the  above-entitled  Coui*t, 
do  hereby  certify  that  the  following  list  of  proceed- 
ings in  this  cause  comprises  all  proceedings  listed 
by  the  defendant  and  appellant  in  his  Designation 
of  Record  on  Appeal,  viz: 

1 — Indictment. 
2— Verdict. 
3 — Sentence. 

4 — Judgment  and  Commitment. 
5 — Affidavit  in  Support  for  Order  Extending  Time. 
6 — Order   Extending   Time    to    File    Record   and 
Docket  Cause. 
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7 — Order   Extending   Time   to    File    Record   and 

Docket  Cause. 
8 — Notice  of  Appeal. 

9 — Undertaking  on  Appeal  on  Admission  to  Bail. 
10 — Order  Admitting  Defendant  to  Bail. 
11 — Motion  for  New  Trial. 

12 — Hearing  and  Denial  of  Motion  for  New  Trial. 
13 — Instructions  to  the  Jury. 
14 — Defendant's  Requested  Instructions. 
15 — Praecipe  for  Transcript  of  Record  on  Appeal. 
Transcript    of   proceedings    at    trial,    separately 
bound,  pages  1  to  750,  inclusive. 
Exhibits  under  separate  cover  by  parcel  post. 

Witness   my   hand   and   the   seal   of   the   above- 
entitled  Court  this  23rd  day  of  September,  1955. 

[Seal]        /s/  JOHN  B.  HALL, 

Clerk  of  Court. 


[Endorsed]:  No.  14883.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Leon  D.  Urban,  Ap- 
pellant, vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  District 
Court  for  the  District  of  Alaska,  Fourth  Division. 

Filed  September  26,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14,883 

LEON  D.  URBAN, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS 

Appellant  herein  states  that  the  points  upon 
which  he  intends  to  rely  on  this  appeal  are  as 
follows : 

1.  The  error  of  the  trial  court  in  denying  de- 
fendant's motion  for  acquittal  at  the  close  of  the 
plaintiff's  evidence  and  at  the  close  of  all  the  evi- 
dence. 

2.  The  error  of  the  court  in  denying  defendant's   | 
motion  for  a  new  trial. 

3.  The  error  of  the  court  in  ruling  that  the  ver- 
dict was  supported  by  the  weight  of  evidence  and 
overruling  appellant's  contention  that  there  was  no   I 
substantial  evidence  to  support  the  verdict  of  guilty. 

4.  The  error  of  the  court  in  overiniling  the  ob- 
jection of  counsel  for  defendant  to  the  statement 
made  by  the  United  States  Attorney  in  his  argu- 
ment to  th(>  jury  that  the  District  Judge  had  de- 
prived him  of  the  opportunity  of  introducing  hear- 
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say  testimony  in  evidence  and  had  allowed  the  de- 
fense attorneys  to  introduce  such  testimony  in  evi- 
deuce. 

5.  The  error  of  the  court  in  admitting  in  evi- 
dence the  enlarged  ]nctures  of  the  body  of  deceased, 
Myrtle  Cathey,  which  enlargements  were  distorted, 
over  the  objection  of  the  attorneys  for  defendant. 

6.  The  error  of  the  court  in  refusing  to  instruct 
the  jury  regarding  the  law  of  circumstantial  evi- 
dence at  the  request  of  the  attorneys  for  the  de- 
fendant. 

7.  The  error  of  the  court  in  refusing  to  give  de- 
fendant's requested  instructions  and  failing  to  in- 
struct the  jury  upon  the  elements  of  involuntar}? 
manslaughter  or  excusable  homicide, 

8.  The  error  of  the  court  in  giving  Instruction 
No.  12  for  the  reason  that  the  second  paragraph 
thereof  assumes  that  the  defendant  inflicted  upon 
the  deceased  injuries  by  means  of  which  were  dan- 

!  gerous  to  life  and  calculated  to  destroy  life,  and 
in  the  4th  paragraph  of  said  instruction  failed  to 
instruct  the  jury  that  where  there  is  a  failure  to  giAe 
the  required  treatment  to  an  injured  person  where 
such  treatment  would  save  the  life  of  said  injured 
person,  such  failure  to  treat  the  injured  party  was 
a  contributing  cause  of  death. 

9.  The  error  of  the  court  in  giving  Instruction 
No.  16  upon  the  grounds  tliat  the  same  was  not 
based  upon  competent  evidence. 
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10.  The  error  of  the  court  in  allowing  the  jury 
to  separate  and  go  to  their  respective  homes  for  the 
night  after  the  jury  had  been  instructed  by  the 
court  and  the  case  was  not  submitted  to  them  for 
deliberation  until  the  following  morning. 

/s/  WAJRRAN  A.  TAYLOR, 

/s/  JULIAN  A.  HURLEY, 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  October  3,  1955. 
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No.  14,883 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Leon  D.  Urban, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Fourth  Division. 

BRIEF  OF  APPELLANT. 


STATEMENT  OF  JURISDICTION. 

This  is  an  appeal  from  a  judgment  of  conviction 
of  manslaughter  of  the  District  Court  for  the  Dis- 
trict of  Alaska,  Fourth  Division,  under  which  appel- 
lant was  given  the  maximum  penalty  of  twenty  years 
imprisonment. 

The  jurisdiction  of  the  District  Court  to  try  this 
case  is  conferred  by  Title  48  U.S.C.A.  Section  101, 
establishing  a  district  court  for  the  District  of  Alaska, 
with  general  jurisdiction  of  this  Court  as  set  out  in 
28  U.S.C.  Sections  1291  and  1294. 


STATEMENT  OF  POINTS  RELIED  UPON. 

(1)  The  District  Court  erred  in  denying  defend- 
ant's motion  for  an  acquittal  at  the  close  of  plaintiff's 
evidence  and  at  the  close  of  all  the  evidence. 

(2)  The  District  Court  erred  in  admitting  in  evi- 
dence the  enlarged  pictures  of  the  body  of  the  de- 
ceased, Myrtle  Patricia  Cathey,  which  enlargements 
were  distorted,  over  the  objection  of  the  attorneys  for 
defendant. 

(3)  The  District  Court  erred  in  refusing  to  in- 
struct the  jury  regarding  the  law  of  circumstantial 
evidence  at  the  request  of  the  attorneys  for  defendant. 


STATEMENT  OF  THE  CASE. 
The  appellant,  Leon  D.  Urban,  was  indicted  for 
murder  in  the  first  degree  in  violation  of  Section  65-4-1 
of  the  Alaska  Compiled  Laws  Annotated,  1949.  The 
indictment  charges  that  appellant,  on  the  22nd  day 
of  January,  1955,  purposely,  and  with  deliberate  and 
premeditated  malice,  feloniously  assaulted  Myrtle  Pa- 
tricia Cathey  by  beating  her  with  his  fist  and  other 
objects,  the  exact  description  of  which  were  unknown, 
and  that  she  died  on  or  about  the  31st  day  of  Jan- 
uary, 1955. 

The  only  evidence  produced  by  the  Government 
of  an  assault  by  appellant  upon  Myrtle  Patricia 
Cathey,  on  the  22nd  day  of  January,  1955,  was  the 
testimony  of  a  cab  driver  by  the  name  of  Marvin  T. 
Jennings  (Tr.  189,  194,  208,  217,  219).  He  testified 


that  he  heard  appellant  slap  or  strike  deceased  but 
that  he  did  not  see  him  slap  her  (Tr.  200).  He  was 
driving  appellant  and  the  deceased  in  a  cab  from 
the  Players  Club  in  Fairbanks  to  the  Alibi  Club  in 
Fairbanks.  The  Alibi  Club  was  a  saloon  operated 
by  appellant  and  the  deceased  Myrtle  Patricia  Cathey 
and  the  Players  Club  was  also  a  saloon  in  Fairbanks, 
Alaska.  The  Alibi  Club  is  located  about  seven  or 
eight  tenths  of  a  mile  from  the  Players  Club.  The 
said  Marvin  T.  Jennings  testified  that  when  he  arrived 
at  the  Alibi  Club  with  the  two  passengers,  the  appel- 
lant got  out  of  the  car  and  went  to  the  door  of  the 
Alibi  Club  and  unlocked  and  opened  the  door  and 
returned  to  the  cab  and  dragged  the  deceased  from 
the  cab,  a  distance  of  ten  or  fifteen  feet,  by  the  hair 
of  her  head.  According  to  the  testimony  of  Dr.  Har- 
vey W.  Anderson  (Tr.  38,  62,  68,  90,  112,  99,  115), 
when  he  examined  the  deceased  on  the  22nd  day  of 
January,  1955,  he  found  no  evidence  that  she  had 
been  dragged  by  the  hair  of  her  head  ten  or  fifteen 
feet  from  the  car  to  the  Alibi  Club.  According  to  the 
testimony  of  Dr.  Henry  Storres  (Tr.  569,  573,  577) 
and  the  testimony  of  Dr.  Paul  B.  Haggland  (Tr.  630, 
632,  637),  there  would  undoubtedly  have  been  some 
evidence  in  regard  to  the  condition  of  the  scalp  of 
the  deceased  if  the  testimony  of  the  said  Marvin  T. 
Jennings  were  true.  When  the  witness,  Marvin  T. 
!  Jennings,  was  cross-examined  he  said  that  he  had 
I  never  hauled  the  deceased  in  his  cab  but  the  one  time 
I  and  denied  that  he  ever  took  her  to  the  Bkiebird.  The 
!  Bluebird  was  also  another  saloon  in  the  town  of  Fair- 
'  banks,  Alaska.    This  testimony  was  in  direct  conflict 


with  the  testimony  of  Bill  Anders  (Tr.  578,  584,  588, 
589).  Dr.  Anderson,  in  his  testimony,  testified  that 
he  could  not,  from  an  examination  of  the  wounds  on 
the  head  of  deceased,  tell  whether  or  not  any  type 
of  instrument  was  used  to  inflict  the  wounds.  He  was 
also  allowed  to  testify  that  he  believed  the  mouth 
lacerations  could  be  well  explained  by  a  fist.  An 
attempt  was  made  by  appellee  to  show  that  appellant 
was  guilty  of  criminal  negligence  and  evidence  was 
introduced  for  that  purpose  (Tr.  63,  64,  65).  Dr.  An- 
derson testified  that  he  was  called  by  Mr.  Urban  about 
eight- thirty  o'clock  on  the  evening  of  the  30th  day  of 
January,  1955,  to  see  the  deceased  because  she  showed 
signs  of  becoming  critically  ill.  That  he  examined  her 
and  advised  that  she  be  sent  to  the  hospital  which 
was  done  and  she  arrived  in  the  hospital  about  nine- 
thirty  o'clock  on  the  evening  of  January  30,  1955. 
According  to  the  testimony  of  the  doctor,  he  knew 
the  proper  operation  to  perform  to  relieve  the  pres- 
sure on  the  brain  of  deceased  and  although  he  was 
sent  for  several  times  he  did  not  appear  at  the  hos- 
pital until  after  her  death  on  the  early  morning  of 
January  31,  1955.  In  his  testimony  he  further  stated 
that  he  would  have  been  able  to  aid  the  deceased  if  he 
had  seen  her  the  day  after  she  received  the  injuries. 
The  doctor  also  testified  that  none  of  the  bruises  on 
her  legs  or  body  had  anything  to  do  with  the  cause 
of  her  death.  The  doctor  also  stated  that  the  hemor- 
rhage causing  the  death  of  the  deceased  could  have 
been  a  spontaneous  hemorrhage  (Tr.  94). 

Dr.  Harvey  W.  Anderson  never  testified,  after  stat- 
ing that  he  knew  the  proper  operation  to  perform, 


what  the  effect  would  have  been  if  he  had  operated 
on  the  deceased  after  he  ordered  her  to  be  sent  to  the 
hospital.  He  testified  that  the  cause  of  her  death  was 
due  to  pressure  on  her  brain  and  that  the  pressure 
could  have  been  relieved  by  the  proper  operation  and 
the  natural  conclusion  is  that  the  appellant  should 
not  be  blamed  and  held  responsible  for  the  failure 
of  the  doctor  to  perform  the  operation  he  knew  was 
necessary  in  order  to  save  her  life. 


ARGUMENT. 

THE  DISTRICT  COURT  ERRED  IN  DENYING  DEFENDANT'S  MO- 
TION FOR  AN  ACQUITTAL  AT  THE  CLOSE  OF  PLAINTIFF'S 
EVIDENCE  AND  AT  THE  CLOSE  OF  ALL  THE  EVIDENCE. 

As  stated  in  the  statement  of  the  case,  the  only 
evidence  of  an  assault  by  appellant  on  Myrtle  Pa- 
tricia Cathey,  on  the  22nd  day  of  January,  1955,  was 
a  cab  driver  by  the  name  of  Marvin  T.  Jennings. 
There  was  also  the  testimony  of  Frank  Meyers,  a  wit- 
ness called  by  appellee  (Tr.  234-257),  whose  testimony 
was  admitted  over  the  objection  of  the  attorneys  for 
appellant.  Before  the  objection,  the  witness  testified 
as  follows  (Tr.  235-236)  : 

''Q.  When  is  the  last  time  that  you  went  there 
that  you  remember? 

A.     Oh,  shortly  after  New  Year's. 

Q.     Of  this  year,  1955? 

A.    Yes. 

Q.    Who  was  there  at  that  time? 

A.     Mr.  Urban  and  Myrtle. 

Q.    What  time  was  that? 

A.     Oh,  about  nine  o'clock. 


Q.  In  the  evening  or  in  the  morning? 

A.  Evening. 

Q.  Was  there  anyone  else  there  at  that  time? 

A.  One  other  man. 

Q.  What  did  you  do  there? 

A.  I  sat  at  the  bar  and  bought  a  drink. 

Q.  Where  was  Myrtle  Cathey? 

A.  She  was  at  the  bar. 

Q.  Where  was  Mr.  Urban  at  that  time? 

A.  Well,  at  that  time  he  was  out  somewheres. 
I  don't  know  where. 

Q.  Did  he  come  into  the  bar  at  all? 

A.  Yes. 

Q.  Where  were  you  when  he  came  in? 

A.  Sitting  at  the  bar  with  Myrtle. 

Q.  Did  you  see  what  Mr.  Urban  did  when  he 

came  in? 

A.  He  sat  down  aside  of  Myrtle  at  the  bar." 

After  the  objection  and  considerable  argiunent  by 
counsel  the  witness  Meyers  was  permitted  to  testify 
as  follows  (Tr.  251-252)  : 

"By  Mr.  Stevens.  Q.  Now,  Mr.  Meyers,  if 
you  recall  that  occasion,  what  happened,  if  any- 
thing, after  that  ? 

A.  Well,  they  got  in  an  argument  and  he 
backhanded  her  one. 

Q.    And  what  happened  at  that  time? 

A.  Well,  then  she  fell  off  the  stool.  In  a 
minute  or  two  she  got  up  and  sat  on  the  other 
side  of  him. 

Q.    How  long  were  you  there  at  that  time? 

A.    About  fifteen  minutes,  thirty  minutes. 

Q.    Did  you  hear  the  argument? 

A.    No,  paid  no  attention  to  it. 


Q.    Did  you  observe  where  Miss  Cathey  fell? 
A.    Well,  she  fell  back  behind  me  and  she  must 
have  hit  her  head  on  the  bowling  machine." 

The  Court  attempted  to  limit  the  application  of 
this  evidence  in  his  instruction  niunber  sixteen  saying 
that  assaults  on  Myrtle  Patricia  Cathey  prior  to  the 
date  of  the  assault  alleged  in  the  indictment  was 
received  for  a  limited  purpose  (Tr.  670).  This  instruc- 
tion was  excepted  to  by  the  attorneys  for  appellant 
(Tr.  608)  for  the  reason  that  there  was  only  one 
assault  prior  to  January  22,  1955,  but  the  real  effect 
of  the  evidence  was  to  prejudice  the  jury  against  the 
appellant  and  tend  to  corroborate  the  testimony  of 
the  witness  Marvin  T.  Jennings. 

All  the  evidence  which  tended  to  show  in  any  way 
that  appellant  inflicted  wounds  upon  the  deceased 
which  resulted  in  her  death  was  purely  circimistantial 
evidence  and  the  jury  should  not  have  been  permitted 
to  draw  the  conclusion  that  appellant  was  guilty  of 
manslaughter.  The  witness  Marvin  T.  Jennings  was 
not  certain  as  to  what  happened  in  his  car  (Tr.  200). 

*'Q.  Is  there  any  way  that  you  can  be  positive 
that  it  was  due  to  a  blow  that  she  went  over 
against  the  door? 

A.  He  either  slapped  her  or  hit  her,  I  don't 
know  which. 

Q.     But  you  didn't  see  any  of  it? 

A.     No,  sir. 

Q.  You,  from  the  sounds  that  is  what  you  are 
going  by? 

A.    Yes,  sir. 
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Q.  And  you  can't  tell  by  the  sound  exactly 
what  force  was  used,  is  that  correct? 

A.    That  is  correct. 

Q.  If  he  was  using  his  open  hand  it  would 
make  a  lot  more  noise  than  his  fist,  is  that  true? 

A.    Yes,  sir." 

Dr.  Harvey  W.  Anderson  was  not  certain  as  to  the 
cause  of  death.  He  testified  that  the  bruise  between 
the  shoulder  blades  of  deceased  was  caused  by  a  large 
object  (Tr.  52). 

'^Q.  And  from  your  observation  of  the  body 
could  you  tell  us  whether  or  not  it  was  a  large 
or  small  object! 

A.  Well,  the  one  bruise  was  seven  inches 
across,  the  one  behind,  between  the  shoulder 
blades.  That  was  the  largest  bruise  she  had,  that 
would  have  to  be  the  largest  object." 

He  also  testified  as  follows  (Tr.  55)  : 

*'Q.  You  have  described  the  cause  of  death  as 
being  subdural  hematoma? 

A.    Yes. 

Q.    What  would  that  have  been? 

A.  Spontaneous  subarachnoid  hemorrhage  oc- 
casionally occurs." 

He  also  testified  as  follows  (Tr.  75)  : 

'^Q.  And  then  you  took  some  stitches  in  the 
lip? 

A,    Yes. 

Q.  And  the  lower  lip,  isn't  it  a  fact.  Doctor, 
you  had  to  pull  it,  kind  of  expose  it,  to  make 
those  stitches? 

A.     Slightly. 
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Q.  How  many  stitches  did  you  put  in  the 
lower  lip  ? 

A.    I  don't  recall  exactly. 

Q.    How  many  in  the  upper? 

A.     I  don't  recall  either  location.   Several. 

Q.  Well,  Doctor,  would  those  injuries  to  the 
lips  be  of  such  a  nature  that  they  might  cause 
death? 

A.    No. 

Q.  Call  them  more  or  less  superficial  wounds 
or  contusions'? 

A.    I  would." 

He  also  testified  as  follows  (Tr.  85)  : 

''Q.  In  your  experience.  Doctor,  have  you 
ever  had  a  case  where  there  was  an  instantaneous 
breaking  of  blood  vessels  in  the  brain  causing 
instant  death,  cerebral  hemorrhage? 

A.  I  haven't  had  a  patient  who  died,  but  I 
have  had  many,  not  many  but,  oh,  perhaps  three 
or  four  patients  who  have  had  spontaneous  brain 
hemorrhages.  None  of  these  happened  to  die.  The 
mortality  figure  on  such  cases  are  high,  however. ' ' 

He  also  testified  as  follows  (Tr.  49-50)  : 

^'Q.  (By  Mr.  Stevens)  Well,  by  examining 
the  wounds  alone.  Doctor,  could  you  tell  us 
whether  or  not  any  type  of  instrument  was  used 
to  inflict  those  wounds? 

A.  Well,  an  instrument  such  as  a  knife,  of 
course,  would  leave  a  cut.  There  were  no  such 
wounds  as  that. 

Mr.  Taylor.  Just  a  moment,  I  am  going  to 
object.   I  think  the  answer  calls  for  a  yes  or  no. 

The  Court.  I  will  strike  the  answer  of  the 
witness. 
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Dr.  Anderson.     The  question  was,  did  I  think — 
The  Court.    Maybe  it  should  be  read,  Doctor. 
(Thereupon,  the  reporter  read  the  question.) 
Dr.  Anderson.     No.'' 

I 

Certain  exhibits,  numbers  one  to  six,  inclusively, 
were  admitted  in  evidence  over  the  objections  of 
attorneys  for  appellant  and  the  admission  of  all  these 
exhibits  was  prejudicial  and  they  were  not  legally  ad- 
missible. 

In  a  case  of  this  kind,  where  the  prosecution  relies 
almost  entirely  upon  circumstantial  evidence  for  a 
conviction,  the  evidence  must  not  only  be  consistent 
with  guilt  but  inconsistent  with  innocence  (Kmrn  v. 
United  States,  158  F.  2d  568;  Wharton's  Criminal 
Evidence,  Vol.  2,  Sec.  922,  p.  1603). 


THE  DISTRICT  COURT  ERRED  IN  ADMITTING  IN  EVIDENCE 
THE  ENLARGED  PICTURES  OF  THE  BODY  OF  THE  DE- 
CEASED, MYRTLE  PATRICIA  CATHEY,  WHICH  ENLARGE- 
MENTS WERE  DISTORTED,  OVER  THE  OBJECTION  OF  THE 
ATTORNEYS  FOR  DEFENDANT. 

These  exhibits.  Government  identification  numbers 
one  to  six,  inclusive,  were  all  offered  and  introduced 
at  the  same  time,  over  the  objection  of  the  attorneys 
for  appellant  (Tr.  135).  Part  of  the  pictures  were 
of  the  head  of  deceased  and  part  were  of  the  body. 
The  bruises  on  the  body  shown  in  the  pictures,  and 
on  the  lips  of  the  deceased,  according  to  the  testimony 
of  Dr.  Anderson,  had  nothing  whatever  to  do  with 
causing  the  death  of  deceased  and  the  only  purpose 
which  they  could  serve  would  be  to  inflame  the  minds 
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of  the  jurors  and  prejudice  them  against  the  appel- 
lant {State  V.  Miller,  43  Ore.  325,  74  Pac.  658;  State 
V.  McKay,  132  N.W.  741-746). 

The  bruises  on  the  lips  of  the  deceased  and  the 
bruises  on  her  body  had  nothing  whatever  to  do  with 
the  death  of  deceased  and  there  is  no  evidence  of 
any  kind,  tending  to  show  that  appellant  caused  the 
bruises  upon  the  body  of  the  deceased.  In  fact,  for 
the  jury  to  find  that  appellant  caused  any  bruises 
found  upon  the  head  of  deceased  must  be  based  upon 
suspicions,  probabilities,  and  suppositions,  which  do 
not  warrant  a  conviction  (Wharton's  Criminal  Evi- 
dence, Vol.  2,  p.  1605). 

We   are  all   familiar  with  the   most  recent   cases 
in  Oregon  and  in  most  of  the  States,  as  well  as  in 
the  Federal  Court,  that  pictures,  even  though  grue- 
some, are  admissible  in  evidence  when  they  show  the 
wounds  which  caused  death,  and  the  Oregon  case  has 
never  been  reversed  to  the  extent  that  such  pictures 
are  admissible,  for  any  purpose,  when  they  do  not 
show  the  wounds  that  caused  the  death  of  the  de- 
ceased or  where  there  is  not  sufficient  evidence  to 
connect  the  accused  with  inflicting  the  wounds. 


THE  DISTRICT  COURT  ERRED  IN  REFUSING  TO  INSTRUCT  THE 
JURY  REGARDING  THE  LAW  OF  CIRCUMSTANTIAL  EVI 
DENCE  AT  THE  REQUEST  OF  THE  ATTORNEYS  FOR  DE 
FEND  ANT. 

The  only  instruction  given  by  the  Court  in  which 
circumstantial  evidence  is  mentioned  is  instruction 
number  15,  which  reads  as  follows  (Tr.  669) : 
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**(15)  Two  classes  of  evidence  are  recognized 
and  admitted  in  courts  of  justice,  upon  either 
or  both  of  which,  if  adequately  convincing,  juries 
may  lawfully  find  an  accused  guilty  of  crime. 
One  is  direct  evidence  and  the  other  is  circum- 
stantial. Direct  evidence  of  the  commission  of 
a  crime  consists  of  the  testimony  of  every  witness 
who,  with  any  of  his  own  physical  senses,  per- 
ceived any  of  the  conduct  constituting  the  crime, 
and  which  testimony  relates  what  thus  was  per- 
ceived. All  other  evidence  admitted  in  the  trial 
is  circumstantial,  and  insofar  as  it  shows  any 
acts,  declarations,  conditions  or  other  circum- 
stances tending  to  prove  a  crime  in  question,  or 
tending  to  connect  the  defendant  with  the  com- 
mission of  such  a  crime,  it  may  be  considered 
by  you  in  arriving  at  a  verdict.  The  law  makes 
no  distinction  between  circumstantial  evidence 
and  direct  evidence  as  to  the  degree  of  proof 
required  for  conviction,  but  respects  each  for 
such  convincing  force  as  it  may  carry  and  accepts 
each  as  a  reasonable  method  of  proof.  Either  will 
support  a  verdict  of  guilty  if  it  carries  the  con- 
vincing quality  required  by  law,  as  stated  in  my 
instructions." 

Exception   to    the    instruction   was    taken   by   the 
attorneys  for  appellant  (Tr.  680,  681)  as  follows: 

(Tr.  680)  "We  are  going  to  object  to  the,  to 
Instruction  No.  15  upon  the  groimds  that  that 
doesn't  correctly  describe  what  constitutes  cir- 
cumstantial evidence  and  the  degree  or  the — 
strike  that,  will  you,  please,  and  the  necessity  of 
the  chain  of  circumstantial  evidence  leading  di- 
rectly from  the  crime  to  the  defendant.   In  other 
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words,  it  is,  the  definition  as  given  in  Instruction 
No.  15  is  not  sufficient." 

(Tr.  681)  "Mr.  Taylor.  No,  I  got  one  more.  I 
am  going  to  object  to  the  failure  of  the  Court 
to  give  a  definition  of  circumstantial  evidence  in 
the  degree  of  consideration  that  must  be  given 
to  it  by  the  jury. 

The  Court.     Is  that  everything? 

Mr.  Taylor.     That  is  everything." 

We  are  familiar  with  the  case  of  Holland  v.  United 
States,  in  Volume  348  U.S.,  page  121,  in  which 
is  stated,  on  pages  139  and  140,  as  follows : 

"The  petitioners  assail  the  refusal  of  the  trial 
judge  to  instruct  that  where  the  Government's 
evidence  is  circumstantial  it  must  be  such  as  to 
exclude  every  reasonable  hypothesis  other  than 
that  of  guilt.  There  is  some  support  for  this  type 
of  instruction  in  the  lower  court  decisions,  Garst 
V.  United  States,  180  F.  339,  343;  Anderson  v. 
United  States,  30  F.  2d  485,  487;  Stutz  v.  United 
States,  47  F.  2d  1029,  1030;  Hanson  v.  United 
States,  208  F.  2d  914,  916,  but  the  better  rule  is 
that  where  the  jury  is  properly  instructed  on 
the  standards  for  reasonable  doubt,  such  an  addi- 
tional instruction  on  circiunstantial  evidence  is 
confusing  and  incorrect.  United  States  v.  Austin- 
Bagley  Corp.,  31  F.  2d  229,  234,  cert,  denied,  279 
U.S.  863;  United  States  v.  Becker,  62  F.  2d  1007, 
1010;  1  Wigmore,  Evidence   (3d  ed.),  §§25-26." 

Examining  the  opinion  of  the  United  States  Court 
of  Appeals  for  the  Tenth  Circuit  in  the  same  case  of 
\Holland  v.  United  States  in  209  F.  2d  516,  in  para- 
rgraphs  14  and  15,  page  523,  we  find  the  following: 
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''The  jury  was  repeatedly  admonished  that  the 
government's  case  was  based  upon  circumstantial 
evidence  and  that  before  they  could  convict  the 
appellants,  they  must  believe  that  evidence  be- 
yond a  reasonable  doubt.  In  that  connection,  they 
were  told  to  use  their  common  sense  in  determin- 
ing what  inferences  might  reasonably  be  drawn 
from  the  circumstances  which  they  thought  were 
established  by  the  proof.  While  circumstantial 
evidence  was  not  defined  in  time-honored  terms 
that  it  must  be  consistent  with  guilt  and  incon- 
sistent with  any  other  hypothesis,  we  do  not  think 
the  court  left  any  doubt  in  the  minds  of  the  jury 
of  the  nature  of  the  proof  or  how  it  should  act 
upon  it." 

In  this  case  there  was  no  instruction  of  any  kind, 
or  nothing  said,  in  regard  to  circumstantial  evidence, 
except  as  stated  in  said  Instruction  No.  15.  The  rule 
has  been  followed  by  practically  all  the  state  courts 
and  all  the  federal  courts  for  many  years  that  cir- 
cumstantial evidence  must  be  consistent  with  guilt 
and  inconsistent  with  any  reasonable  hypothesis  and 
it  is  our  contention  that  the  appellant,  where  all  the 
evidence  was  circumstantial,  was  entitled  to  the  pro- 
tection of  an  adequate  instruction  in  regard  to  the  law 
of  circumstantial  evidence. 

It  seemed  to  be  the  opinion  of  the  District  Court 
that  the  decision  in  the  Supreme  Court  in  the 
Holland  case  made  it  absolutely  unnecessary  for  the 
trial  court  to  give  any  instruction  in  regard  to  the  law 
of  circumstantial  evidence.  Under  that  instruction  the 
jury  had  a  right  to  believe  that  everything  that  was 
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admitted  in  evidence  and  all  of  the  testimony,  purely 
circimistantial,    indicated    that    the    defendant    was 
guilty.  Notwithstanding  the  opinion  of  the  trial  court 
that  there  was  sufficient  evidence  to  warrant  a  con- 
viction of  murder  in  the  first  degree,  the  jury  re- 
turned a  verdict  of  manslaughter.   We  do  not  believe 
that  the  Supreme  Court  of  the  United  States  intended 
that  when  a  murder  case  is  based  solely  on  circiun- 
stantial  evidence,  that  the  defendant  is  not  entitled 
to  the  required  instruction,  which  has  always  been 
followed  by  all  of  the  courts,  that  said  evidence  must 
be  consistent  with  guilt  and  inconsistent  with  inno- 
cence. 

In  this  case  the  jury,  under  the  instructions  of  the 
Court,  and  the  admission  of  testimony  over  the  objec- 
tion of  the  attorneys  for  appellant,  and  principally 
upon  the  testimony  of  the  witness  Mr.  Meyers  of  an 
assault  shortly  after  the  1st  of  January,  1955,  felt  that 
appellant  was  guilty  of  assault  and  battery  and  that 
in  some  manner  he  should  be  punished,  hence  the  ver- 
dict of  guilty  of  manslaughter.    Undoubtedly  if  the 
jury  believed,  beyond  a  reasonable  doubt,  that  appel- 
lant had  killed  Myrtle  Patricia  Cathey  they  would 
not   have   returned   a   verdict    of   manslaughter   but 
murder  in  the  second  degree.  They  did  not  believe  the 
testimony  of  appellant  that  Myrtle  Patricia  Cathey 
did  leave  the  Alibi  Club  on  the  early  morning  of 
January  22,  1955  and  did  not  return  until  about^wo 
or  three  o'clock  in  the  afternoon  of  said  day.    No 
attempt  was  made  by  the  Government  to  investigate 
his  said  statement  and  so  the  burden  of  proof  as  to 
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the  truth  of  the  statement  rested  entirely  upon  appel- 
lant. He  was  found  guilty  because  he  was  unable 
to  prove  his  innocence  and  under  the  decision  of  this 
Court  in  the  Kams  case,  above  cited,  the  presumption 
of  innocence  follows  the  defendant  during  the  entire 
trial  of  the  case  and  it  is  not  incumbent  upon  him 
to  prove  his  innocence  (Wharton's  Criminal  Evidence, 
11th  Edition,  Vol.  2,  p.  1608,  also  Sec.  925,  pp.  1616- 
1618).  ^ 

For  the  reasons  stated,  we  believe  that  a  judgment 
of  acquittal  should  be  ordered  or  in  the  alternative 
that  the  decision  of  the  District  Court  be  reversed  and 
a  new  trial  ordered. 

Dated,  Fairbanks,  Alaska, 
April  12, 1956. 

Respectfully  submitted, 

Warren  A.  Taylor, 
JuLiEN  A.  Hurley, 

Attorneys  for  Appellant. 
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No.  14,883 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Leon  D.  Urban, 

Appella7it, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Alaska,  Fourth  Judicial  Division. 

BRIEF  FOR  APPELLEE. 


JURISDICTION. 

The  jurisdiction  of  the  District  Court  below  was 
based  upon  the  Act  of  June  6,  1900,  c.  786,  Section  4, 
31  Stat.  322,  as  amended,  48  U.S.C.  101. 

The  jurisdiction  of  this  Court  of  Appeals  is  invoked 
pursuant  to  the  Act  of  Jime  25,  1948,  c.  646,  62  Stat. 
929,  as  amended,  28  U.S.C.  1291. 


COUNTERSTATEMENT  OF  THE  CASE. 
The  appellant,  Leon  D.  Urban,  was  at  the  Alibi 
Club  in  the  early  morning  hours  of  January  22,  1955. 


The  Alibi  Club  was  a  small  bar  located  in  the  south 
part  of  Fairbanks,  Alaska.  The  appellant  and  the 
deceased,  Myrtle  Patricia  Cathey,  who  were  living  to- 
gether as  though  they  were  married,  were  joint  liquor 
licensees  of  the  Alibi  Club  at  the  time. 

That  morning  the  appellant  went  over  to  the  Players 
Club,  knowing  that  the  deceased  was  there.  The  Play- 
ers Club  was  another  bar,  approximately  one  mile 
closer  into  the  City  of  Fairbanks,  Alaska.  Upon  ar- 
rival, the  appellant  had  "a  few  words"  with  the  de- 
ceased and  then  proceeded  to  remove  her  forcibly  from 
the  Players  Club.  (Tr.  167-170, 174-183,  224-234).  The 
appellant  then  placed  the  deceased  in  the  back  seat  of 
a  taxicab  and  proceeded  to  beat  her  in  the  course  of 
the  return  trip  to  the  Alibi  Club  (Tr.  189-220).  Upon 
arrival,  appellant  pulled  the  deceased  from  the  cal) 
into  the  bar  by  the  hair  of  her  head  (Tr.  192,  197,  198, 
210,  212). 

After  the  appellant  apparently  made  some  effort  to 
take  the  deceased  to  the  hospital  later  that  day  (Tr. 
481-490),  he  called  a  doctor.  Doctor  HarA^ey  W.  An- 
derson went  to  the  Alibi  Club,  examined  the  deceased 
and  treated  her  (Tr.  57-63).  Doctor  Anderson  was 
again  called  to  the  Alibi  Club  to  treat  the  deceased  on 
Sunday  evening,  January  30,  1955  (Tr.  59).  The 
doctor  ordered  the  deceased  hospitalized,  and  the  de- 
ceased expired  at  1:30  a.m.  on  January  31,  1955  (Tr. 
121,  128).  Dr.  Anderson  performed  an  autopsy  on  the 
deceased  later  that  day  and  determined  the  cause  of 
her  death  (Tr.  46,  48,  50,  51,  55,  94,  95).  This  was 
directly  connected  with  a  beating. 


Rose  McGraw  and  Frank  Meyers  stated  that  they 
were  in  the  Alibi  Ckib  during  the  week  of  January  24 
through  January  29  and  heard  the  deceased  moaning 
in  the  bedroom    (Tr.   187,   253).    The  appellant   ex- 
plained that  the  club  was  closed  earlier  that  week  be- 
cause he  and  the  deceased  had  the  stomach  flu  (Tr. 
186).    The  door  to  the  bedroom  was  observed  to  be 
locked  from  the  outside  on  one  of  these  occasions  (Tr. 
255).    Other  witnesses,  on  rebuttal,  testified  much  in 
line  with  the  testimony  of  McGraw  and  Meyers  (Tr. 
597-601,  601-606,  613-617,  617-626).  Meyers  also  testi- 
fied to  a  former  assault  upon  the  deceased  by  the 
appellant,  earlier  in  the  month  of  January  at  the  Club 
Alibi.    This  was  admitted  only  as  demonstrating  the 
state  of  mind  of  the  appellant  (Tr.  248). 

The  parka  that  belonged  to  the  deceased  was  ad- 
mitted into  evidence  (Government's  Exhibit  ''H")  as 
was  the  sweater  of  the  deceased   (Government's  Ex- 
hibit ^'I").    These  items  were  picked  up  by  a  dry 
cleaner  from  the  Alibi  Club  on  January  26  (Tr.  258- 
264,  280)  and  tagged  by  number  and  with  the  appel- 
lant's name  entered  of  record   (Tr.  274-279).    Blood 
was  observed  on  the  parka  at  the  time  (Tr.  260,  268, 
281-283)   as  well  as  on  the  sweater  (Tr.  281).    Don 
I  McVeigh,  owner  of  the  cleaning  plant,   cleaned  the 
:  garments  and  soon  thereafter  they  were  returned  to 
!  the  Alibi  Club  (Tr.  281,  282,  261,  262). 

,  Various  inconsistent  accounts  regarding  the  de- 
!  ceased  were  related  by  the  appellant  after  her  death. 
I  These  included  an  explanation  of  her  injuries  to  Wil- 
i  liam  B.  DeWalt,  Fairbanks  City  Police  Officer,  who 


accompanied  the  ambulance  to  the  hospital  on  Janu- 
ary 30  (Tr.  153-159),  to  the  nurses  at  the  hospital 
(Tr.  118-126,  126-130).  Also,  to  Donald  Byrum,  an- 
other city  police  officer  (Tr.  160-165),  to  Francis  X. 
Wirth,  Jr.,  a  third  city  police  officer  (Tr.  301-311), 
to  James  J.  Groodfellow,  a  Territorial  Police  Officer 
(Tr.  285-301),  and  to  E.  L.  Mayfield,  acting  officer- 
in-charge  of  the  Fairbanks  detachment  of  Territorial 
Police  (Tr.  317-333). 

Dr.  Anderson  was  not  asked  any  questions  as  to 
whether  or  not  the  deceased  had  been  dragged  by  the 
hair  of  her  head  (Tr.  38-117).  Dr.  Paul  B.  Hagglund, 
an  orthopedic  surgeon,  in  rebuttal  did  not  agree  with 
Dr.  Henry  Storres  (Tr.  569-577)  as  Dr.  Hagglund 
stated  that  there  would  not  necessarily  be  any  super- 
ficial evidence  concerning  the  scalp  of  a  person 
dragged  by  the  hair  of  their  head,  as  was  the  de- 
ceased (Tr.  630-638). 

The  appellant  was  indicted  for  murder  in  the  first 
degree  in  violation  of  Section  65-4-1  of  the  Alaska 
Compiled  Laws  Annotated,  1949,  as  stated  on  page  2 
of  appellant's  coimsel's  brief.  However,  at  the  close 
of  the  case,  but  before  the  jury  was  given  its  instruc- 
tions, the  government  moved  to  dismiss  the  aforesaid 
charge,  and  to  submit  the  case  to  the  jury  on  the 
charge  of  second  degree  murder  (Tr.  691-695).  This 
motion  was  granted  by  the  trial  Court  and  the  jury 
was  so  instructed  (Tr.  696).  The  jury  convicted  the 
appellant  of  the  lesser  offense  of  manslaughter.  A])- 
pellant  then  moved  for  a  new  trial,  which  was  de- 
nied, and  he  then  appealed  to  this  Court. 


QUESTIONS  PRESENTED. 

Appellant  has  limited  the  questions  presented  in  this 
appeal  to  three  specific  points  set  forth  on  page  2  of 
his  brief.  They  are:  (1)  That  the  trial  Court  erred 
in  denying  his  motion  for  a  judgment  of  acquittal  at 
the  close  of  the  government's  case  and  at  the  close  of 
all  the  evidence.  The  particular  ground  for  both  of 
these  motions  was  that  there  was  a  total  failure  of 
j)roof  as  to  the  essential  elements  of  the  crime  charged. 
(2)  That  the  trial  Court  erred  in  admitting  into  evi- 
dence enlarged  pictures  of  the  body  of  the  deceased 
(Government's  Exhibits  "A"  through  "F")  over  the 
objection  of  the  defendant-appellant.  (3)  That  the 
trial  Court  erred  in  refusing  to  instruct  the  jury  re- 
garding circumstantial  evidence,  at  the  request  of  the 
appellant. 


ARGUMENT. 

I. 

APPELLANT'S  MOTION  FOR  A  JUDGMENT  OF  ACQUITTAL  AT 
THE  CLOSE  OF  THE  GOVERNMENT'S  CASE  AND  AT  THE 
CLOSE  OF  ALL  THE  EVIDENCE  WAS  PROPERLY  DENIED. 

Sherry  Yendes  took  the  appellant  to  the  Players 
Club  in  the  early  morning  hours  of  January  22,  1955. 
When  the  appellant  asked  Pat  Cathey,  the  deceased, 
to  come  home,  and  she  would  not,  Yendes  satv  the  ap- 
pellant grab  the  deceased  by  the  arm  and  heard  him 
;call  her  a  "bitch"  (Tr.  167,  168).   James  J.  Murray, 
I  a  patron  in  the  Players  Club  at  that  time,  heard  a 
1  commotion  and  satv  the  deceased  on  the  floor  of  the 
;  bar,  with  a  man  standing  behind  her  bending  over  her 
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(Tr.  224-234).  George  E.  Haritos,  another  patron  who 
was  standing  near  Murray  in  the  bar  at  the  time,  satv 
the  deceased  abruptly  leave  the  bar  and  attempt  to 
return,  only  to  be  thwarted.  Haritos,  who  had  seen 
the  deceased  for  some  forty-five  minutes  in  the  bar 
and  who  had  been  sitting  next  to  her  and  had  bought 
her  "a  drink"  stated  that  there  was  nothing  wrong 
with  her  physical  appearance  prior  to  her  untimely 
exit  from  the  bar.  When  she  left  the  bar,  Haritos 
went  outside  to  see  a  taxicab  pull  away,  with  some- 
body beating  the  deceased  in  the  back  seat  (Tr.  174- 
183).    (Emphasis  supplied). 

Marvin  T.  Jennings,  driver  of  that  cab,  did  not  pay 
any  particular  attention  to  the  deceased  when  she  en- 
tered with  the  appellant  except  to  help  slide  her  across 
the  back  seat.  However,  he  heard  the  appellant  hit 
her  several  times  and  Jennings  testified  that  the  ap- 
pellant knocked  her  down  on  the  floorboard  of  the 
cab,  picked  her  up,  and  knocked  her  against  the  cal) 
door  (Tr.  191,  195,  200-203,  204).  This  took  place  in 
the  course  of  a  five  minute  ride  to  the  Club  Alibi, 
which  was  approximately  one  mile  distant.  The  appel- 
lant, the  deceased,  and  Jennings  were  the  only  occu- 
pants of  the  cab.  Upon  arrival  at  the  Club  Alibi,  Jen- 
nings stated  that  he  satv  the  deceased  slumped  on  the 
back  seat  (Tr.  212),  and  that  he  sa/iv  blood  on  her 
face  (apparently  from  her  nose)  and  on  down  her 
clothes  (Tr.  192,  196)  and  on  the  seat  of  the  cab,  and 
that  she  appeared  to  be  passed  out  (Tr.  193).  Also, 
that  he  saw  the  appellant  get  out  of  the  cab,  imlock 
the  door  to  the  Club  Alibi,  and  drag  the  deceased  some 


ten  feet  into  the  building  by  the  hair  of  her  head,  with 
her  feet  dangling  behind  her  (Tr.  192,  197,  198,  210, 
212).  This  occurred  at  approximately  4:00  a.m.  on  the 
morning  of  January  22,  1955.    (Emphasis  supplied.) 

Dr.  Harvey  W.  Anderson,  who  responded  to  the  ap- 
pellant's call  to  the  Club  Alibi  on  the  evening  of  Jan- 
uary 22,  fomid  the  deceased  to  be  imder  the  influence 
of  alcohol,  Avith  stale  cuts  on  her  lips  but  with  gross 
swelling  of  both  cheek  regions,  a  small  cut  on  her 
nose,  and  a  bruise  behind  her  left  ear  (Tr.  e57,  63-65). 
These  were  of  a  bluish  color  and  not  too  evident  (Tr. 
60,  93).  Dr.  Anderson  considered  these  bruises  to  be 
recent — within  a  twenty-four  hour  period  (Tr.  93). 
After  treating  the  deceased.  Dr.  Anderson  told  the 
appellant  to  call  if  he  thought  she  needed  further 
treatment  (Tr.  58,  63).  The  appellant  did  not  call  until 
Sunday  evening,  January  30,  however.  Again  going 
to  the  Club  Alibi,  Dr.  Anderson  saw  the  deceased  in 
the  same  bedroom  near  the  bar  proper,  and  immedi- 
ately noted  signs  of  a  serious  brain  injury.  An  am- 
bulance was  promptly  called  and  the  deceased  was  re- 
moved to  the  hospital  (Tr.  59).  Dr.  Anderson  stated 
that  he  also  noticed  that  the  various  skin  discolora- 
tions,  previously  mentioned,  had  a  darker,  "more  pur- 
;  plish"  color  at  that  time  (Tr.  59). 

The  deceased  expired  at  approximately  1 :30  a.m.  on 
;  January  31,  1955,  (Tr.  121,  128).  Dr.  Anderson  per- 
;  formed  the  autopsy  in  the  afternoon  of  January  31  at 
';  request  of  U.  S.  Commissioner  La  Dessa  Nordale. 
i  From  this.  Dr.  Anderson  determined  that  the  cause 
i  of  death  was  from  a  brain  injury  as  evidenced  by 
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subdural  hematoma  (Tr.  46),  which  was  the  result  of 
external  injuries  about  the  face  and  head,  behind  the 
ears,  and  to  the  temporalis  muscles  of  the  head  of  the 
deceased  (Tr.  48,  49,  98)  ;  further,  that  the  injuries 
resulted  from  blow^s  to  this  region  from  a  fist  ''or 
blimt  object"  (Tr.  50,  51,  98).  Dr.  Anderson  dis- 
comited  any  possible  spontaneous  hemhorrhages  in 
this  instance  (Tr.  55,  94),  and  stated  that  the  hem- 
horrhage  on  the  l^rain  in  this  case  was  anywhere 
''from  several  days  to  a  week  or  two  weeks  old"  at  the 
time  of  the  autopsy  (Tr.  90).  This  testimony  had  a 
direct  relation  to  the  conduct  of  the  appellant  con- 
cerning the  deceased  on  January  22,  1955. 

If  the  appellant  purposely  and  maliciously  killed 
the  deceased  he  could  have  been  found  guilty  of  sec- 
ond degTee  murder,  under  the  Alaskan  statute 
(A.C.L.A.,  1949,  Section  65-4-3).  If  the  appellant  un- 
lawfully killed  the  deceased  he  could  have  been  foimd 
guilty  of  manslaughter,  under  the  Alaskan  statute 
(A.C.L.A.,  1949,  Section  65-4-4),  as  he  was  in  this 
case. 

Throughout  the  trial  the  government  contended  that, 
while  normally  the  requisite  intent  to  kill  or  do  great 
bodily  harm,  and  the  requisite  malice  may  not  ])e  in- 
ferred from  a  beating  with  the  fists  alone,  still  a  situ- 
ation can  exist  (and  did  exist  in  this  case)  where  both 
the  aforesaid  intent  and  malice  could  be  implied  from 
such  acts  and  from  the  particular  circumstances  of  the 
case  and,  as  such,  would  be  a  question  of  fact  for  the 
jury.  (People  v.  Crenshaw,  131  N.E.  576,  578  (Sup. 
Ct.  111.,  1921)  ;  McAndrews  v.  People,  208  P.  486  (Sup. 


Ct.  Col.,  1922)  ;  Milosevich  v.  People,  199  P.  2d  895, 
897  (Sup.  Ct.  Col.,  1948).)  Here,  considering  the  de- 
ceased to  be  a  woman  (5  ft.  6  in.  tall,  150  lbs.  weight) 
and  the  appellant  to  be  a  man  (6  ft.  tall,  200  lbs. 
weight)  of  powerful  build,  coupled  with  the  amoimt 
of  violence  involved  in  taking  the  deceased  from  the 
Players  Club  to  the  Club  Abili,  supra,  the  requisite 
intent  and  malice,  to  establish  the  charge  of  second 
degree  murder,  can  be  inferred  from  the  circum- 
stances. (Commomvealth  v.  Biizard,  76  A.  2d  394, 
(Sup.  Ct.  Pa.,  1950)  ;  Commonwealth  v.  Lisotvski,  117 
A.  794,  (Sup.  Ct.  Pa.,  1922)  ;  Comtnofi wealth  v  Dor- 
asio,  74  A.  2d  125,  130  Sup.  Ct.  Pa.,  1950).)  Certainly 
then,  the  evidence  is  sufficient  to  sustain  a  conviction 
of  manslaughter,  w^here  the  aforesaid  intent  and  malice 
are  not  necessary  elements. 

Frank  Meyers  testified  to  a  former  assault  upon  the 
deceased,  by  the  appellant,  earlier  in  the  month  of 
January,  1955,  in  the  Club  Alibi.  This  testimony  was 
admitted  by  the  trial  Court  only  as  demonstrating  the 
state  of  mind  of  the  defendant  (Tr.  248).  (State  v. 
Uediker,  8  N.W.  2d  527,  533  (Sup.  Ct.  Minn.,  1943) ; 
State  V.  Justice,  71  P.  2d  798  (Sup.  Ct.  Ore.,  1937)  ; 
People  V.  Palassou,  111  P.  109,  110  (Ct.  of  Appeals, 
Calif.,  1910)  ;  Wharton's  Criminal  Evidence,  11th  Ed., 
Section  353).) 

As  appellant  has  stated  on  page  12  of  his  brief,  the 
trial  Court  instructed  as  to  direct  and  circumstantial 
evidence,  stating,  amongst  other  things,  "...  The  law 
makes  no  distinction  between  circumstantial  evidence 
and  direct  evidence  as  to  the  degree  of  proof  required 
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for  conviction,  but  respects  each  for  such  convincing 
force  as  it  may  carry  and  accepts  each  as  a  reasonable 
method  of  proof.  Either  will  su^iport  a  verdict  of 
guilty  if  it  carries  the  convincing  quality  recjuired  by 
law,  as  stated  in  my  instructions"  (Tr.  669). 

The  trial  Court  also  instructed,  as  follows: 

"'(16)  Evidence  was  offered  in  this  case  for 
the  purpose  of  showing  that  the  defendant  com- 
mitted assaults  on  Myrtle  Patricia  Cathey  prior 
to  the  date  of  the  assault  alleged  in  the  indictment. 

"Such  evidence  was  received  for  a  limited  pur- 
pose only;  not  to  prove  distinct  offenses  or  con- 
tinual criminality,  but  for  such  bearing,  if  any, 
as  it  might  have  on  the  question  whether  the  de- 
fendant is  innocent  or  guilty  of  the  offense  of 
murder  in  the  first  degree  or  the  included  offense 
of  murder  in  the  second  degree. 

"You  are  not  permitted  to  consider  that  evi- 
dence for  any  other  jiurpose,  and  as  to  that  pur- 
pose you  must  weigh  such  evidence  as  you  do  all 
other  in  the  case. 

"The  value,  if  any,  of  such  evidence  depends 
on  whether  or  not  it  tends  to  show  that  the  de- 
fendant entertained  the  intent  which  is  a  neces- 
sary element  of  the  alleged  crime  of  murder  in  the 
first  degree,  or  the  included  offense  of  murder  in 
the  second  degree,  as  pointed  out  in  other  of  my 
instructions"  (Tr.  670). 

The  appellant  has  not  taken  an  appeal  from  the 
judgment,  but  from  a  denial  of  the  motion  for  judg- 
ment of  acquittal.  In  Henderson  v.  United  States,  143 
F.  2d  681  (9  Cir.  1944),  this  Court  said: 
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''  (1)  It  is  a  familiar  principle,  which  it  is  our 
duty  to  apply,  that  an  appellate  court  will  indulge 
all  reasonable  presumptions  in  support  of  the  rul- 
ings of  a  trial  court  and  therefore  that  it  will  draw 
all  inferences  permissible  from  the  record,  and  in 
determining  whether  evidence  is  sufficient  to  sus- 
tain a  conviction,  will  consider  the  evidence  most 
favorable  to  the  prosecution."  (Id.,  p.  682). 

Considering  the  evidence  in  the  light  most  favorable 
to  the  govenunent  (Woodard  Laboratories  v.  United 
States,  198  F.  2d  995,  998  (9  Cir.  1952)  ;  Schino  v. 
United  States,  209  F.  2d  67,  72  (9  Cir.  1953),  cert, 
denied,  347  U.S.  937  (1954);  Bateman  v.  United 
States,  212  F.  2d  61,  70  (9  Cir.  1954))  it  is  suificient 
to  sustain  the  jury's  verdict. 


II. 

THE  ADMISSION  IN  EVIDENCE  OF  THE  ENLARGED  PICTURES 
OF  THE  BODY  OF  THE  DECEASED  DID  NOT  SUBSTAN- 
TIALLY PREJUDICE  THE  APPELLANT. 

James  G.  Goodfellow,  a  Territorial  Police  Officer 
with  two  and  three-quarters  years  experience,  testified 
that  he  took  the  six  pictures  (Government's  Exhibit 
"G")  of  the  deceased  in  the  afternoon  of  January  31, 
1955,  at  the  funeral  home  in  Fairbanks,  Alaska,  and 
that  he  did  so  in  the  course  of  his  official  duties,  using 
a  four  by  five  graflex  camera  which  belonged  to  the 
police.  He  also  stated  that  each  enlargement  (Govern- 
ment's Exhibits  "A"  through  ''F")  fairly  repre- 
sented the  condition  of  ihi^  particular  portion  of  the 
body  at  the  time  that  Goodfellow  viewed  it  (Tr.  30-36). 
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James  L.  Douthit,  a  professional  photographer  for 
six  years  employed  by  a  local  Fairbanks  newspaper, 
stated  that  he  enlarged  Government's  Exhibits  "A" 
through  ^'F"  from  negatives  given  him  by  Lieutenant 
Trafton  of  the  Territorial  Police.  Douthit  stated  that 
any  distortion  appearing  in  the  enlargements  would 
be  so  small  that  it  couldn't  be  measured,  and  that  it 
would  be  normal  for  such  a  process.  He  also  testified 
that  each  enlargement  was  a  fair  reproduction  of  the 
print  from  the  negative  (Tr.  130-135). 

Government's  Exhibits  ^'A"  through  "F"  were 
offered  and  received  into  evidence  for  the  purpose  of 
establishing  identity  and  also  the  character  of  the 
wounds  of  the  deceased  (Tr.  135).  The  small,  regular 
sized  contact  prints  were  offered  into  evidence  for  the 
purpose  of  comparison,  and  were  received  without  ob- 
jection from  the  appellant  (Tr.  136).  Later,  the  ap- 
pellant's attorney  moved  to  strike  the  exhibits  ("A" 
through  "F").  Argument  was  had  and  the  trial  Court 
denied  the  motion  (Tr.  438). 

In  State  v.  Hause,  130  A.  743,  (Sup.  Ct.  N.H.,  1925) 
photographs  were  taken  of  the  head  of  the  deceased, 
and  the  enlargements  were  offered  into  evidence  and 
objected  to  as  being  distorted.  On  appeal,  the  Court 
said: 

"(6)  Respecting  the  relevancy  of  the  photo- 
graphs, it  may  be  said  that  they  would  seem  rele- 
vant for  their  bearing  on  the  nature  and  degree 
of  the  crime  and  on  the  respondent's  purpose  and 
mental  state,  as  well  as  to  aid  in  making  clear  the 
oral  testimony  about  the  injuries. .  .  . 
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^^(8)  If  the  stated  ground  of  distortion  im- 
plied a  general  gi^ound  of  prejudice,  whether  they 
were  unduly  prejudicial  or  not  was  a  question  of 
fact  to  be  determined  in  the  court's  discretion. 
...  It  is  not  to  be  assumed  that  the  photographs 
were  red  flags  necessarily  arousing  the  jury's  pas- 
sions and  a  will  to  avenge.  Since  they  w^ere  rele- 
vant, their  probable  importance  was  to  be  com- 
pared with  their  probable  prejudicial  effect  on  the 
inquiry  whether  they  would  do  more  good  than 
harm,  and  the  finding  that  they  would  is  a  reas- 
onable one.  ..."  (Id,  p.  744) 

As  to  the  purpose  of  establishing  identity,  in 
Vaughn  v.  State,  183  So.  428  (Sup.  Ct.  Ala.,  1938)  in 
discussing  the  defendant's  contention  that  the  use  of 
a  photograph  of  the  deceased,  properly  identified,  was 
error  prejudicial,  and  immaterial  to  any  issue  in  the 
case,  the  Court  stated: 

"The  iDhotogTaph,  not  here  produced,  had  a 
legitimate  place  as  a  matter  of  identification,  and 
it  was  also  referred  to  by  witness  McDaniel  for 
identification  and  witness  Parker,  who  had  never 
known  deceased,  identified  her  from  the  photo- 
•'  graph  as  the  woman  he  saw  at  Greenwood's  on 
the  fatal  night.  The  objection  to  the  introduction 
of  the  photograph  was  properly  overruled."  (Id., 
p.  430).  See  also  Wilson  v.  United  States,  162 
U.S.  613  (U.S.  Sup.  Ct.,  1896) 

'And  as  l^earing  on  the  question  of  the  nature  of 
the  wounds,  in  the  case  of  State  v.  Lantzer,  99  P.  2d 
;73  (Sup.  Ct.  Wyo.,  1940)  the  Court  stated; 
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"We  assume  that  photograijlis  should  be  ex- 
cluded when  they  do  not  tend  to  prove  any  con- 
troverted fact,  but  have  a  tendency  to  create  un- 
fair prejudice,  on  the  same  principle  that,  under 
like  circumstances,  authorizes  or  requires  the  ex- 
clusion of  bloody  clothing  of  the  deceased,  or  in- 
struments used  by  defendant  in  committing  the 
crime.  .  .  .  The  photographs  in  question  merely 
gave  the  jury  a  better  description  than  could  have 
been  given  by  words.  They  cannot  be  character- 
ized as  gruesome  or  inflammatory.  The  body  of 
the  dead  woman  lay  on  its  l^ack  hiding  the  wound 
and  blood.  We  cannot  hold  that  the  photographs 
had  such  a  tendency  to  create  unfair  prejudice 
that  it  was  the  duty  of  the  court  to  exclude  them 
from  the  evidence."  (Id.  p.  78) 

To  a  like  effect  is  People  v.  Smith,  104  P.  2d  510 
(Sup.  Ct.  Cal.,  1940)  wherein  four  photographs  of  the 
deceased's  body  as  seen  shortly  after  the  homicide  and 
photographed  from  different  angles,  w^ere  admitted 
into  evidence.   On  appeal,  the  Court  said: 

''The  condition  of  the  body had  been 

described  by  several  witnesses,  and  the  photo- 
graphs merely  portrayed  facts  which  the  jury  was 
entitled  to  have  placed  before  it.  They  possessed 
evidentiary  value  and  tended  to  clarify  the  evi- 
dence theretofore  presented  by  several  witnesses 
concerning  the  position  of  the  body  in  its  relation 
to  the  gun  and  the  other  pertinent  objects  found 
on  the  floor  after  the  homicide.  The  admission  in 
evidence  of  the  photographs  was  within  the  trial 
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court's  discretion,  and  clearly  was  not  erroneous. 
.  .  ."  (Id.,  p.  515) 


III. 

INSTRUCTION  OF  THE  TRIAL  COURT  REGARDING  THE  LAW 
OF  CIRCUMSTANTIAL  EVIDENCE  WAS  ADEQUATE. 

In  this  case,  the  Court  instructed  as  to  direct  and 
circiunstantial  e^ddence,  as  stated  on  page  29  of  appel- 
lent's  brief.  The  Court  also  instructed  as  to  reasonable 
doubt,  as  follows: 

''  (14)     The  law  does  not  require  the  defendant 

to   prove   his   innocence,   which,   in   many   cases, 

,.      might  be  impossible,  but,  on  the  contrary,  the  law 

I     requires  the  prosecution  to  establish  his  guilt  by 

legal  evidence  and  beyond  a  reasonable  doubt. 

The  presmnption  of  innocence  with  which  the 
defendant  is,  at  all  times,  clothed  is  not  a  mere 
form  to  be  disregarded  by  you  at  pleasure.  It  is 
an  essential,  substantial  part  of  the  law  and  is 
binding  on  you  in  this  case. 

A  reasonable  doubt  is  a  doubt  based  on  reason, 
and  which  is  reasonable  in  view  of  all  the  evi- 
dence. And  if,  after  an  impartial  comparison  and 
consideration  of  all  the  evidence,  or  from  a  want 
of  sufficient  evidence  on  behalf  of  the  prosecution 
to  convmce  you  of  the  truth  of  the  charge,  you 
can  candidly  say  that  you  are  not  satisfied  of  the 
defendant's  guilt,  then  you  have  a  reasonable 
doubt.  But  if,  aftei-  such  impartial  comparison 
I  and  consideration  of  all  the  evidence,  you  can 
truthfully  say  that  you  have  an  abiding  convic- 
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tion  of  the  defendant's  guilt,  such  as  you  would  be 
willing  to  act  upon  in  the  more  weighty  and  im- 
portant matters  relating  to  your  own  affairs,  you 
have  no  reasonable  doubt. 

Reasonable  doubt  is  not  a  mere  possible  dou])t ; 
because  everything  relating  to  hmnan  affairs,  and 
depending  on  moral  evidence  is  open  to  some  pos- 
sible or  imaginary  doubt.  It  is  that  state  of  the 
case  which,  after  the  entire  comparison  and  con- 
sideration of  all  the  evidence,  leaves  the  minds  of 
the  jurors  in  that  condition  that  they  cannot  say 
they  feel  an  abiding  conviction,  to  a  moral  cer- 
tainty, of  the  truth  of  the  charge."  (Tr.  668-669) 

There  was  no  objection  to  this  instruction  on  the 
part  of  the  appellant  (Tr.  677-681). 

In  Kani  v.  United  States,  158  F.  2d  568  (9  Cir. 
1946)  this  Court  said: 

''The  prosecution  relied  entirehj  upon  circum- 
stantial evidence  for  a  conviction.  It  is  sufficient 
to  say  that  under  such  circumstances  the  evidence 
must  not  only  be  consistent  with  guilt,  but  incon- 
sistent with  every  reasonable  hypothesis  of  inno- 
cence. The  evidence  should  be  required  to  point 
so  surely  and  unerringly  to  the  guilt  of  the  ac- 
cused as  to  exclude  every  reasonable  hy]:)othesis, 
but  that  of  guilt.  23  C.J.S.  Criminal  Law,  (Sec- 
tion) 907,  \)^.  151,  152 ;  Paddock  v.  United  States, 
(9  Cir.  1935),  79  F.  2d  872,  876;  Ferris  v.  United 
States  (9  Cir.  1930),  40  F.  2d  837,  840.  Our  con- 
sidered judgment  is  that  the  evidence  in  this  case 
falls  short  of  meetin.2:  this  exacting  standard." 
(Id.,  p.  570)  (Emphasis  supplied) 
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In  McCoy  v.  United  States,  169  F.  2d  776  (9  Cir. 
1948),  however,  where  both  direct  and  circumstantial 
evidence  existed  and  where  the  trial  Court  refused  to 
give  appellant's  specific  instruction  of  circumstantial 
evidence,  this  Court  said : 

"...  Much  evidence,  which,  with  its  recital, 
would  be  classed  as  direct  evidence,  upon  closer 
observation    turns    out   to    be    circumstantial    in 
character.   Events  occur  so  often  in  pattern  that 
we    accept   them    as    direct    evidence    of   a    fact 
:        proved,  whereas  they  are  only  facts  which  habitu- 
ally accompany  the  fact  we  deem  proved.    Any 
rule  for  the  special  treatment  of  evidence  upon 
the  basis  of  its  character,  direct  or  circumstantial, 
is  boimd  to  be  difficult  of  correct  application.  And 
too,  any  instruction  to  a  jury  directing  a  different 
treatment  for  circumstantial  evidence  that  is  to 
be  accorded  direct  evidence  will,  if  heeded  at  all, 
tend  to  confusion  and  incite  in  the  juror's  mind 
the  too  prevalent  and  persistent  illusion  that  cir- 
ciunstantial  evidence  is  inferior  to  direct  evidence 
.  .  .  The  books  are  full  of  judicial  discord  through 
I       attempts  to  distinguish  between  direct  and  cir- 
j      cumstantial  evidence  in  jury  instructions."  (Id 
pp.  784,  785) 

!n  commenting  on  the  trial  Court's  general  instrue- 
[ion  of  this  subject,  this  Court  said: 

"A  single  circumstance,  standing  alone,  with  ih(^ 
realm  of  the  possible,  can  usually  be  accounted  for 
upon  an  innocent  basis.  But  the  jurv  is  charged 
with  making  all  of  its  conclusions  upon  the  bj^sis 
of  what  is  reasonable  and  at  every  turn  under  the 
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admonition  tliat  the  accused  is  presumed  to  be 
innocent  and  under  the  necessity  of  declining  to 
find  guilt  until  the  proof  convinces  beyond  a  reas- 
onable doubt.  The  instruction  quoted  fits  all  the 
evidence  of  facts  into  an  integrated  whole,  and 
when  this  has  been  done  and  the  jury's  verdict  is 
guilty,  the  jury  has  found  that  no  other  deter- 
mination could  be  reasonable.  That  a  hiatus  exists 
here  whereby  the  evidence  may  reasonable  be  held 
not  to  be  inconsistent  wdth  some  hypothesis  of 
fact  other  than  guilt  is  faulty  reasoning."  (Id., 
p.  786) 

And  in  Schino  v.  United  States,  209  F.  2d  67  (9  Cir. 
1953),  cert,  denied,  347  U.S.  937  (1954)  this  Court 
said: 

"Appellants  each  assert  that,  as  to  himself,  the 
evidence  is  insufficient  to  support  the  verdict.  In 
determining  this  question,  we  must  consider  the 
evidence  in  the  light  most  favorable  to  the  gov- 
ernment. Glasser  v.  United  States,  315  U.S.  60, 
68,  62  S.Ct.  457,  86  L.  Ed.  680;  Woodard  Labora- 
tories V.  United  States,  9  Cir.,  198  F.  2d  995. 
Viewed  in  this  light,  the  states  of  the  evidence  is 
such  that  a  juror's  reasonable  mind  'could  find 
that  the  evidence  excludes  every  reasonable  hy- 
pothesis but  that  of  guilt. '  In  such  a  situation,  the 
case  must  be  submitted  to  the  jury,  and  their  de- 
cision is  final.  Remmer  v.  United  States,  9  Cir.. 
205  F.  2d  277,  287-288,  and  cases  cited.  The  theory 
upon  tvhich  appellants  rely,  thut  in  a  circumstmh 
tial  evidence  case  a  conviction  cannot  he  supporter 
if  the  evidence  is  as  consistent  tvith  innocence  a> 
with  guilt,  has  been  laid  to  rest  in  this  circuit  h? 
the  Remmer  case,  at  least  where,  as  here,  th 
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question  arises  on  a  motion  for  a  judgment  of  ac- 
quittal." (Id.,  p.  72)   (Emphasis  supplied) 

In  this  case,  where  both  direct  and  circumstantial 
evidence  are  prevalent,  the  following  is  important : 

''Petitioners  press  upon  us,  finally,  the  conten- 
tion that  the  instructions  of  the  trial  court  were 
so    erroneous    and    misleading    as    to    constitute 
groimds  for  reversal.  We  have  carefully  reviewed 
the  instructions  and  cannot  agree.    But  some  re- 
quire comment.   The  petitioners  assail  the  refusal 
of  the  trial  judge  to  instruct  that  where  the  Gov- 
ernment's evidence  is  circmnstantial  it  must  be 
such  as  to   exclude   every  reasonable  hypothesis 
other  than  that  of  guilt.    There  is  some  support 
for  this  type  of  instruction  in  the  lower  court  de- 
cisions, Garst  V.  United  States,  180  F.  339,  343; 
Anderson  v.   United   States,   30   F.   2d  485-487; 
Stutz  V.  United  States,  47  F.  2d  1029,  1030 ;  Han- 
son V.  United  States,  208  F.  2d  914,  916,  hut  the 
letter  rule  is  that  where  the  jury  is  properly  in- 
stnicted  on  the  standards  for  reasonable  doubt, 
such  an  addition  instruction  on  circumstantial  evi- 
dence is  confusing  and  incorrect,  United  States  v. 
Austin-Bagley  Corp.,  31  F.  2d  229,  234,  cert,  de- 
nied, 279  U.S.  863;  United  States  v.  Becker,  62  F. 
2d  1007,  1010;  1  Wigmore,   Evidence    (3d  ed.), 
(Sections)  25-26. 

Circmnstantial  evidence  in  this  respect  is  in- 
trinsically no  different  from  testimonial  evidence. 
Admittedly,  circimistantial  evidence  may  in  some 
cases  point  to  a  wholly  incorrect  result.  Yet  this 
is  equally  true  of  testimonial  evidence.  In  both, 
the  jury  must  use  its  experience  with  people  and 
events  in  weighing  the  probabilities.   If  the  jury 
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is  convinced  beyond  a  reasonable  doubt,  we  can 
require  no  more."  (Id.,  pp.  139,  140)  (Emphasis 
supplied) 


CONCLUSION. 

For  the  reasons  set  forth  above,  appellee  requests 
this  Court  to  affirm  the  judgment  of  the  Court  below. 

Dated.  Fairbanks,  Alaska, 
June  18, 1956. 

Respectfully  submitted, 

George  M.  Yeager, 

United  Sta.tes  Attorney, 

Philip  W.  Morgan, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 


(Appendix  Follows.) 
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Appendix 

ALASKA  COMPILED  LAWS  ANNOTATED,  1949. 

§65-4-1.  First  degree  murder.  That  whoever,  be- 
ing of  sound  memory  and  discretion,  purposely,  and 
either  of  deliberate  and  premeditated  malice  or  by 
means  of  poison,  or  in  perpetrating  or  in  attempting 
to  perpetrate,  any  rape,  arson,  robbery,  or  burglary, 
kills  another,  is  guilty  of  murder  in  the  first  degree, 
and  shall  suffer  death. 

§65-4-3.  Second  degree  murder.  That  whoever 
purposely  and  maliciously,  except  as  provided  in  the 
last  two  sections,  kills  another,  is  guilty  of  murder  in 
he  second  degree,  and  shall  be  imprisoned  in  the 
penitentiary  not  less  than  fifteen  years. 

§65-4-4.  Manslaughter.  That  whoever  unlawfully 
dlls  another,  except  as  provided  in  the  last  three 
ections,  is  guilty  of  manslaughter,  and  shall  be  im- 
)risoned  in  the  penitentiary  not  more  than  twenty  nor 
ess  than  one  year. 
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No.  14.883 

In  The 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Leon  D.  Urban 

Appellant, 

VS. 

United  States  of  America, 

Appellee. 


APPELLANT'S  PETITION  FOR  REHEARING 

On  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Alaska,  Fourth  Judicial  Division. 


The  appellant,  Leon  D.  Urban,  respectfully  requests 
this  court  to  again  re-examine  the  charge  to  the  jury 
relating  to  reasonable  doubt.  Appellant  contends  that 
the  charge  as  given  was  not  correct  nor  adequate  and 
that  it  conveyed  to  the  jury  a  confusing  concept  of 
reasonable  doubt. 

STATEMENT 

The  court  instructed  the  jury  on  reasonable  doubt 
,  as  follows : 

'  ''(14)  The  law  does  not  require  the  defend- 

ant to  prove  his  innocence,  which,  in  many  cases. 


might  be  impossible,  but,  on  the  contrary,  the 
law  requires  the  prosecution  to  establish  his 
guilt  by  legal  evidence  and  beyond  a  reasonable 
doubt. 

"The  presumption  of  innocence  with  which 
the  defendant  is,  at  all  times,  clothed  is  not  a 
mere  form  to  be  disregarded  by  you  at  pleasure. 
It  is  an  essential,  substantial  part  of  the  law 
and  is  binding  on  you  in  this  case. 

*'A  reasonable  doubt  is  a  doubt  based  on 
reason,  and  which  is  reasonable  in  view  of  all 
the  evidence.  And  if,  after  an  impartial  com- 
parison and  consideration  of  all  the  evidence, 
or  from  a  want  of  sufficient  evidence  on  behalf 
of  the  prosecution  to  convince  you  of  the  truth 
of  the  charge,  you  can  candidly  say  that  you 
are  not  satisfied  of  the  defendant's  guilt,  then 
you  have  a  reasonable  doubt.  But  if,  after  such 
impartial  comparison  and  consideration  of  all 
the  evidence,  you  can  truthfully  say  that  you 
have  an  abiding  conviction  of  the  defendant's 
guilt,  such  as  you  would  be  willing  to  act  upon 
in  the  more  weighty  and  important  matters  re- 
lating to  your  own  affairs,  you  have  no  reason- 
able doubt. 

''Reasonable  doubt  is  not  a  mere  possible 
doubt;  because  everything  relating  to  human 
affairs,  and  depending  on  moral  evidence  is  open 
to  some  possible  or  imaginary  doubt.  It  is  that 
state  of  the  case  which,  after  the  entire  com- 
parison and  consideration  of  all  the  evidence, 
leaves  the  minds  of  the  jurors  in  that  condition 
that  they  cannot  say  they  feel  an  abiding  con- 
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viction,  to  a  moral  certainty,  of  the  truth  of  the 
charge." 

and  on  direct  and  circumstancial  evidence  as  follows : 

"15)  Two  classes  of  evidence  are  recognized 
and  admitted  in  courts  of  justice,  upon  either  or 
both  of  which,  if  adequately  convincing,  juries 
may  lawfully  find  an  accused  guilty  of  crime. 
One  is  direct  evidence  and  the  other  is  curcum- 
stantial.  Direct  evidence  of  the  commission  of 
a  crime  consists  of  the  testimony  of  every  wit- 
ness who,  with  any  of  his  own  physical  senses, 
perceived  any  of  the  conduct  constituting  the 
crime,  and  which  testimony  relates  what  thus 
I  was  perceived.  All  other  evidence  admitted  in 

j  the  trial  is  circumstantial,  and  insofar  as  it 

I  shows  any  acts,  declarations,  conditions  or  other 

circumstances  tending  to  prove  a  crime  in  ques- 
tion, or  tending  to  connect  the  defendant  with 
the  commission  of  such  a  [719]  crime,  it  may 
be  considered  by  you  in  arriving  at  a  verdict. 
The  law  makes  no  distinction  between  circum- 
stantial evidence  and  direct  evidence  as  to  the 
degree  of  proof  required  for  conviction,  but 
respects  each  for  such  convincing  force  as  it 
may  carry  and  accepts  each  as  a  reasonable 
method  of  proof.  Either  will  support  a  verdict 
of  guilty  if  it  carries  the  convincing  quality  re- 
quired by  law,  as  stated  in  my  instructions." 

;  The  appellant  requested  and  was  refused  an  In- 
'^truction  that  circumstantial  evidence  must  be  con- 
5istent  with  guilt  and  inconsistent  with  any  other 
Reasonable  hypothesis  (Tr.  680-681). 


ARGUMENT 

Appellant  is  aware  that  the  Supreme  Court  has 
held  that  such  an  additional  instruction  on  direct  and 
circumstantial  evidence  is  both  confusing  and  incorrect. 
But  the  court  as  ruled  that  this  omission  is  only  the 
better  rule  where  the  jury  is  properly  instructed  on 
the  standards  of  reasonable  doubt.  Holland  vs.  U.  S., 
348  U.S.  121  at  139. 

This  protection  afforded  by  this  additional  instruc- 
tion on  circumstantial  evidence  has  found  support  in 
many  cases. 

Gorst  vs.  U.  S.,  180  F.  339,  343  (CA  4th  Va.) 

Anderson  YS.  U.  S.,  30  F.  (2d)  485-487  (CA 
5th  Tex.) 

Stutz  vs.  U.  S.,  47  F.  (2d)  1029,  1030  (CA 
5th  Fla.) 

Hanson  vs.  U.  S.,  208  F.  (2d)  914-916  (CA 
6th  Ohio) 

The  removal  of  this  protection  to  the  defendant 
can  only  be  sanctioned  when  the  accompanying  instruc- 
tion on  reasonable  doubt  is  absolutely  free  from  con- 
fusion. 

The  Supreme  Court  in  the  Holland  case  supra  at 
page  140  clearly  expressed  what  it  considered  to  be  the 
essentials  of  an  adequate  definition  of  reasonable  doubt. 

The  appellant  respectfully  contends  that  the  court 
below  in  its  charge  on  reasonable  doubt  did  not  meet 
those  essentials. 


The  effect  of  the  trial  court's  instruction  was  that 
a  reasonable  doubt  existed  if  after  considering  all  of 
the  evidence,  the  jury  could  candidly  say  that  they  were 
not  satisfied  as  to  the  defendant's  guilt.  The  court's 
further  attempt  to  define  the  absence  of  a  reasonable 
doubt  only  added  to  the  confusion. 

I  If  the  word  "doubt"  is  to  have  any  logical  meaning 
jin  a  criminal  charge  relating  to  "reasonable  doubt," 
it  must  be  defined  to  the  jury  as  the  type  of  doubt  that 
makes  one  hesitate  to  act  in  weighty  and  important 
I  matters  relating  to  his  own  affairs.  If  reasonable  doubt 
is  present,  it  must  make  a  jury  hesitate  to  convict. 

j  Holland  vs.  U.  S.,  348  U.S.  121  at  140 

Commonwealth  vs.  Miller,  139  Pa.  77,  21  A. 
138  at  140 

I  The  instruction  of  the  court  relating  to  the  presence 
'of  reasonable  doubt  only  when  the  jury  could  not 
candidly  say  they  were  satisfied  as  to  his  guilt,  clearly 
implies  that  nothing  more  than  a  preponderance  of 
ithe  evidence  is  required  to  tip  the  scales  of  balance  to 
the  absence  of  reasonable  doubt,  and  guilt. 

People  vs.  Bemmerly,  87  Cal.  117  at  121 
25  Pac.  266  at  267-268 

j  The  court  below  instructed  the  jury  that  they  would 
'not  have  a  reasonable  doubt  if  they  had  an  abiding 
conviction  of  the  defendant's  guilt,  such  as  they  would 
be  willing  to  act  upon  in  more  weighty  and  important 
imatters  relating  to  their  own  affairs. 


Appellant  contends  that  this  failure  of  the  court 
to  equate  the  circumstances  for  both  the  presence  and 
the  absence  of  reasonable  doubt  seriously  prejudiced 
him. 

The  initial  part  of  the  definition  of  reasonable 
doubt  while  defining  its  presence  clearly  implies  that 
if  something  more  than  a  preponderance  of  the  evidence 
is  present,  reasonable  doubt  would  be  absent.  While 
the  latter  part  of  the  definition  defines  the  absence  of 
reasonable  doubt  as  an  abiding  conviction  to  act  in 
weighty  and  important  matters  relating  to  the  jury's 
own  affairs. 

Nowhere  is  the  suggestion  of  the  Supreme  Court 
in  Holland  vs.  United  States  followed  {supra  pg.  140). 

^'He  (the  trial  judge)  defined  it  as  ^the  kind 
of  doubt  .  .  .  which  you  folks  in  the  more  serious 
and  important  affairs  of  your  own  lives  might 
be  willing  to  act  upon.'  We  think  this  section  of 
the  charge  should  have  been  in  terms  of  the  kind 
of  doubt  that  would  make  a  person  hesitate  to 
act  .  .  .  rather  than  the  kind  on  which  he  would 
be  willing  to  act.'* 

This  is  also  the  holding  of  Bishop  vs.  United  States^ 
107  F.  (2d)  297  at  303. 

"Reasonable  doubt  is  a  doubt  arising  from 
the  evidence  or  from  the  lack  of  evidence,  after 
consideration  of  all  evidence.  It  is  not  a  vague, 
speculative,  imaginary  something,  but  just  such 
a  doubt  as  would  cause  men  to  hesitate  to  act 
upon  it  in  matters  of  importance  to  themselves." 


See  also 

Lovett  vs.  State,  30  Fla.  142,  11  SD  550, 
552-554 

i  Nevada  vs.  Rover,  11  Nevada  343,  344-350 

I  It  was  certainly  possible  for  this  jury  to  be  candidly 
satisfied  of  the  defendant's  guilt,  and  therefore  from 
the  instruction  not  have  a  reasonable  doubt,  and  yet, 
if  properly  instructed,  they  might  have  possessed  such 
a  doubt  concerning  the  defendant's  guilt,  that  if  they 
had  a  similar  doubt  relating  to  weighty  and  important 
affairs  of  their  own,  they  would  have  hesitated  to  act. 
Under  such  circumstances  the  verdict  would  have  been 
an  acquittal. 

I  Taken  as  a  whole,  this  charge  does  not  measure 
up  to  the  essentials  laid  down  by  the  Supreme  Court, 
rhis  is  not  a  matter  of  semantics  but  rather  a  chal- 
enge  to  this  court  to  define  at  least  for  this  Circuit 
ii  confusion-free  instruction  on  reasonable  doubt.  This 
ippellant  was  entitled  to  such  an  instruction  in  this 
•-ase.  For  these  reasons  it  is  respectfully  submitted 
'hat  the  matter  be  remanded  for  a  new  trial. 

Haley  &  McInerney, 
Attorneys  for  Appellant. 
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ERN DIVISION 


BRIEF  FOR  THE  UNITED   STATES 


JURISDICTIONAL    STATEMENT 

The  Secretary  of  Agriculture  issued  a  press  release 
on  September  5,  1947,  announcing  a  dried  fruit  pur- 
chase program  designed  to  sui3port  and  stabilize  dried 
fruit  prices.  Among  other  things,  this  program  con- 
templated the  purchase  by  Commodity  Credit  Corpo- 
ration (hereinafter  referred  to  as  CCC)  of  61,000  tons 
of  raisins.    Subsequently,  CCC  issued  invitations  to  bid 

(1) 


on  this  quantity.  Plaintiff's  predecessor  (hereinafter 
referred  to  as  The  Company)  offered  to  sell  a  large 
quantity  of  raisins,  and  the  offers  were  accepted  by 
CCC  up  to  the  amount  of  14,000  tons,  and  contracts  for 
that  amount  were  thereupon  executed.  The  Company 
had  sold  short,  and  before  it  had  purchased  raisins  to 
cover  its  CCC  sales,  CCC  revised  the  program  by  in- 
creasing the  total  raisin  purchase  from  61,000  tons  to 
121,000  tons.  Subsequently,  The  Company  purchased 
raisins  at  prices  which  plaintiff  alleges  were  higher 
than  they  would  have  been  had  there  been  no  change  in 
program.  The  Company  tiled  a  complaint  (R.  3),  al- 
leging breach  of  both  an  express  and  an  inijDlied  agree- 
ment by  CCC  to  restrict  its  raisin  jDurchase  to  61,000 
tons.  The  Government  answered,  denying  any  breach, 
and  the  case  was  at  issue.  The  case  was  tried,  and  the 
District  Court  ruled  that  the  act  of  the  Government  in 
revising  the  program  was  a  breach  of  CCC's  implied 
agreement  not  to  hinder  or  increase  the  cost  of  The 
Company's  performance.  On  May  31,  1955,  the  Court 
entered  judgment  for  plaintiff  in  the  amount  of  $160,- 
366.88.  The  defendant  filed  notice  of  appeal  from  the 
judgment  on  the  30th  day  of  June,  1955,  and  the  plain- 
tiff filed  notice  of  cross-appeal  from  the  judgment  on 
the  25th  day  of  July,  1955.  The  plaintiff's  action  in  the 
District  Court  was  based  upon  15  U.  S.  C.  714b (c). 
This  Court's  jurisdiction  rests  on  28  U.  S.  C.  1291. 

STATEMENT    OF    THE    CASE 

On  August  1947,  the  Department  of  Agriculture 
adopted  a  docket  styled  Dried  Fruit  Price  Support 
Program,  0C-95A  which  was  amended  from  time  to 
time,    (Plaintiff's  Exhibit  5).^     This  docket  as  first 


^  The  exhibits  introduced  are  listed  in  Appendix  A. 


adopted  provided  for  a  total  purchase  of  133,000  tons 
of  dried  fruit  including  36,000  tons  of  raisins  plus  a 
contingent  i^urchase  of  an  additional  25,000  tons  of 
raisins.  The  maximum  amount  of  133,000  tons  was  in- 
serted in  the  docket  for  the  purpose  of  placing  a  limit 
upon  the  contractual  authority  of  the  Goverimaent 's 
contracting  officials  (R.  458-459).  On  September  5, 
1947,  the  Secretary  of  Agriculture  with  reference  to 
said  docket,  issued  a  press  release  in  Albuquerque,  New 
Mexico,  which  stated  that  the  Conunodity  Credit  Cor- 
poration would  purchase  up  to  133,000  tons  of  dried 
fruit  including  61,000  tons  of  raisins,  and  that  the  pur- 
chases would  be  made  from  processors  and  packers 
(Plaintiff's  Exhibit  4).  On  September  10,  1947,  the 
Department  of  Agriculture,  by  Announcement  No.  1, 
invited  offers  for  the  sale  of  30,000  tons  of  raisins  and 
various  quantities  of  other  dried  fruits  (Plaintiff's 
Exhibit  9).  Rosenberg  Bros.  &  Co.,  the  predecessor  in 
interest  of  the  present  plaintiff,  and  referred  to  herein 
as  The  Company,  submitted  an  offer  on  September  19, 
1947,  to  sell  10,000  tons  of  raisins  to  CCC  at  prices 
ranging  between  $151.00  to  $152.00  per  ton,  the  amount 
depending  upon  the  containers  used.  This  offer  was 
accepted  on  or  about  September  23,  1947,  and  on  the 
following  day  a  standard  Government  contract  was 
executed  between  The  Company  and  CCC,  by  the  terms 
of  which  The  Company  agreed  to  deliver  10,000  tons  of 
raisins  to  CCC  in  the  period  October  1-December  15, 
1947,  upon  demand  and  at  the  stated  iDrices  (Plaintiff's 
Exhibits  10,  11,  and  12). 

On  October  1,  1947,  the  Department  of  Agriculture 
issued  Announcement  No.  2  which  invited  bids  for  dried 
fruit  including  31,000  tons  of  raisins.  On  October  8, 
1947,  Tlie  Company  in  rcsiionse  to  this  Announcement 


offered  to  sell  10,000  tons  of  raisins  (Plaintiff's  Ex- 
hibits 14,  15).  On  October  9,  1947,  the  docket  was 
amended  (Amendment  No.  1),  and  provision  made  for 
increasing  the  maximum  quantity  of  raisins  to  be  pur- 
chased to  121,000  tons,  if  such  action  tvas  required  to 
successfully  carry  on  the  price  support  program 
(Plaintiff's  Exhibit  5).  The  record  is  not  clear  as  to 
when  the  Secretary  of  Agriculture  approved  the  docket 
but  it  appears  to  have  l3een  several  days  later  (R. 
120-122). 

On  October  13,  1947,  the  CCC  accepted  plaintiff's 
offer  of  October  8  to  the  extent  of  4,330  tons  priced  at 
$149.40  per  ton,  and  on  that  date  a  contract  was  exe- 
cuted for  said  amount  at  said  price  (Plaintiff's  Exhibit 
15, 16).  On  October  14,  the  Department  of  Agriculture 
publicly  announced  Amendment  No.  1  to  Docket  OC-95a 
stating  that  offers  would  be  made  to  purchase  an  addi- 
tional 60,000  tons  of  raisins  (Plaintiff's  Exhibit  19). 
The  Company  promptly  requested  cancellation  of  its 
contracts  following  this  public  announcement,  but  this 
request  was  denied  (Plaintiff's  Exhibits  17,  23,  26). 
On  October  17,  1947,  CCC  by  Amendment  No.  2  to 
said  docket  authorized  purchase  of  raisins  from 
growers  or  processors  (Plaintiff's  Exhibit  5).  On  No- 
vember 26,  1947,  the  program  was  further  modified  by 
requiring  all  packers  thereafter  selling  Thompson 
seedless  raisins  to  CCC  to  certify  that  they  had  ])aid 
the  grower  not  less  than  $135.00  per  ton  (Defendant's 
Exhibit  R;  Plaintiff's  Exhibit  24). 

The  Company  at  the  time  of  executing  said  contracts 
had  not  purchased  and  did  not  have  available  raisins 
to  fill  the  GoA^ernment  contracts.  It  was  selling  short 
in  the  hope  that  raisins  would  drop  in  price  sufficiently 
to  enable  The  Company  to  fulfill  the  Government  con- 


tracts  without  loss  (R.  196,  344-345,  586;  Defendant's 
Exhibits  K).  However,  the  growers  were  in  continu- 
ous resistance  to  the  lower  prices  offered  by  the  packers 
and  only  800  tons  w^ere  purchased  by  The  Company  in 
the  period  September  1-November  3,  1947  (R.  54,  57, 
203-206;  Plaintiff's  Exhibit  46).^  After  that  date  nat- 
ural raisins  were  sold  in  substantial  quantities  at  prices 
ranging  from  $127.00  to  $142.00,  the  peak  price  being 
reached  in  the  week  ending  November  10,  1947  (De- 
fendant's Exhibits  K,  S,  Plf.  Exh.  46).=^  Since  The 
Company's  normal  processing  and  packing  cost  was 
$40.00  per  ton,  it  was  impossible  for  The  Company  to 
purchase  raisins  at  these  prices  without  suffering  a 
substantial  loss  on  its  Government  contracts.  Although 
CCC  continuously  demanded  raisins  under  the  con- 
tracts. The  Company  consistently  refused  to  deliver, 
stating  that  it  had  no  raisins  available  (Defendant's 
Exhibits  V,  W,  X;  Plaintiff's  Exhibit  42,  R.  301-302, 
317-319).  In  January  1948,  the  price  dropped  sharply 
and  raisins  were  being  sold  in  that  month  at  jDrices 
ranging  from  $100.00  to  $125.00  (App.  C).  By  that 
time  CCC  was  out  of  the  market.  The  Company's  com- 
mercial sales  were  80%  complete,  and  The  Company 
became  acutely  conscious  of  the  fact  that  it  had  more 
than  enough  raisins  on  hand  to  fill  its  remaining  com- 
mercial commitments.  Fearing  that  it  would  be  left 
with  a  large  unsold  inventory.  The  Company  decided  to 
make  delivery  to  the  Government  (Defendant's  Ex- 
hibits D,  AC ;  Plaintiff's  Exhibit  44,  p.  7 ;  R.  338).  In 
January,  the  price  of  raisins  had  dropped  to  a  point 
which  would  enable  The  Company  to  purchase  raisins 


-  The  Company's  purchases  on  closed  contracts  are  tabulated  in 
Appendix  B. 

^  The  market  prices  for  the  1947  crop  are  set  forth  in  Appendix  C. 


and  fulfill  its  Government  contracts,  and  the  Govern- 
ment thereupon  requested  The  Company  to  make  de- 
livery (Plaintiff's  Exhibit  29,  App.  C). 

On  January  22,  1948,  The  Company  requested  ship- 
ping instructions  and  an  amendment  to  the  contract 
reinstating  the  tonnage  and  extending  the  delivery 
dates.  The  contracting  officer  agreed  to  furnish  an 
amendment  reinstating  the  tonnage  and  extending  the 
delivery  dates,  and  agreed  further  that  no  damages  for 
non-delivery  v^ould  be  claimed  by  CCC  provided  The 
Company  agreed  to  waive  all  carrying  charges.  The 
contracting  officer  stated  that  CCC  was  willing  to  take 
delivery  at  the  contract  prices,  and  further  stated  that 
the  prices  would  not  be  raised  except  with  respect  to  a 
minor  adjustment  which  related  to  the  type  of  con- 
tainers involved.  The  Company  inquired  as  to  whether 
it  could  make  delivery  without  prejudice  to  a  claim  for 
additional  compensation  and  was  advised  that  any 
counter-offer  or  qualification  would  require  a  review 
by  the  officials  in  Washington,  and  that  pending  such 
review,  shii^ping  instructions  would  necessarily  have 
to  be  issued  to  other  packers.  The  contracting  officer 
also  stated  that  if  The  Company  would  agree  to  make 
immediate  delivery,  shipping  instructions  would  be 
issued  at  once,  but  that  CCC  could  not  agree  to  anything 
that  could  be  interpreted  as  recognizing  a  claim  by  The 
Company.  On  January  28  The  Company  agreed  to 
make  delivery,  and  delivery  was  made  in  the  period 
February-March  1948  (Plaintiff's  Exhibits  30,  32,  33, 
35,  36,  42,  43 ;  R.  269-270,  604-614). 

Vouchers  were  submitted  by  The  Company  at  the 
contract  prices  and  The  Company  was  paid  on  that 
basis  (Defendant's  Exhibit  Y;  R.  635-636).  Plaintiff 
filed  a  claim  which  was  denied  and  this  suit  was  insti- 
tuted.   Plaintiff's  complaint  sets  forth  two  causes  of 


action  (R.  3).  It  alleges  in  substance  that  the  press 
release  was  a  contractual  commitment,  and  that  defend- 
ant was  under  obligation  to  restrict  its  purchases  to  the 
amounts  therein  specified.  In  its  second  cause  of 
action,  plaintiff  alleged  that  the  Government's  act  in 
revising  the  purchase  program  was  in  violation  of  its 
implied  obligation  to  refrain  from  hindering  or  in- 
creasing The  Company's  cost  of  performance.  The 
Government,  in  its  answer  (E.  19),  denied  the  existence 
of  such  an  express  or  implied  contract,  and  by  way  of 
an  affirmative  defense  alleged  that  the  actions  com- 
plained of  were  sovereign  in  their  nature  and  that  no 
liability  resulted,  and  further,  that  The  Company  by 
reinstating  the  contracts  upon  the  understanding  that 
no  claim  would  be  asserted  waived  the  alleged  breach. 

The  District  Court  ruled  in  favor  of  plaintiff,  holding 
that  the  revised  program  was  in  violation  of  an  implied 
agreement  not  to  increase  The  Company's  cost  of  per- 
formance. The  Court  further  ruled  that  the  acts  in 
question  were  proprietary  and  not  sovereign,  and  that 
there  was  no  evidence  establishing  the  existence  of  a 
waiver  by  The  Company  of  the  alleged  breach. 

Since  raisins  are  a  fungible  product  it  was  impos- 
sible to  determine  the  price  paid  by  The  Company  for 
such  raisins  furnished  to  CCC.  The  minimum  average 
price  which  The  Company  could  have  paid  for  the 
raisins  was  $116.16  per  ton  (Defendant's  Exhibit  AO). 
The  District  Court,  however,  fixed  the  price  paid  by 
The  Company  at  $120.52  per  ton.  This  figure  covered 
raisins  priced  up  to  the  final  date  of  delivery  (Defend- 
ant's Exhibit  AO) .  The  District  Court  also  found  that 
The  Company  would  have  purchased  raisins  at  $110 
per  ton  had  the  Government  adhered  to  the  purchase 
program  first  announced,  and  awarded  damages  in  the 
total  amount  of  $160,366.88  (R.  65). 
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SPECIFICATION    OF    ERRORS 

The  points  on  which  the  Government  intends  to  rely 
are  set  forth  in  their  entirety  in  Record  677-682.  Al- 
though the  Government  has  no  intention  of  waiving  any 
of  these  points  on  appeal,  the  following  major  specifica- 
tion of  errors  will  make  clear  to  the  court  the  issues 
which  are  involved : 

1.  The  District  Court  erred  in  holding  that  defend- 
ant breached  an  implied  obligation  not  to  hinder,  or 
increase  the  cost  of,  performance  of  Rosenberg  Bros.  & 
Co.'s  (hereinatfer  referred  to  as  R.  B.  &  Co.)  Govern- 
ment contracts. 

2.  The  District  Court  erred  in  finding  that  the  par- 
ties did  not  and  could  not  contemplate  the  possibility 
that  CCC  might  modify  the  program  announced  in  the 
press  release  of  September  5, 1947,  and  that  R.  B.  &  Co. 
did  not  assume  the  risk  of  modification. 

3.  The  District  Court  erred  in  finding  that  had  the 
CCC  program  remained  as  announced  on  September  5, 
1947,  R.  B.  &  Co.  could  have  purchased  naturally  con- 
ditioned raisins  at  $110  per  ton  or  less. 

4.  The  District  Court  erred  in  holding  that  the 
raisin  purchase  program  of  CCC  was  a  corporate,  com- 
mercial and  private  act,  not  involving  the  exercise  of 
Governmental  and/or  sovereign  powers. 

5.  The  District  Court  erred  in  holding  that  R.  B. 
&  Co.  did  not  waive  its  right  to  claim  damages  resulting 
from  the  alleged  breach  of  contract  by  CCC. 

6.  The  District  Court  erred  in  finding  that  R.  B.  & 
Co.  could  not  have  acquired  raisins  for  delivery  to  CCC 
at  an  average  of  less  than  $120.50  per  ton,  and  in  find- 
ing that  by  reason  of  the  changes  in  docket,  R.  B.  & 
Co.  was  damaged  in  the  sum  of  $160,366.88. 


Other  specifications  of  error  directly  relate  or  are 
subsidiary  to  the  issues  raised  by  these  major  specifica- 
tions. 

SUMMARY    OF   ARGUMENT 

As  to  Sovereignty 

The  decision  to  buy  more  raisins  was  in  the  exercise 
of  the  statutory  duty  imposed  upon  the  Secretary  of 
Agriculture  by  Congress  to  stabilize  farm  prices.  The 
fact  that  the  policy  of  stabilization  was  achieved  by  pur- 
chase contracts  does  not  establish  the  proprietary  char- 
acter of  the  program.  Since  the  change  of  x^olicy  com- 
plained of  was  public  and  general,  and  sovereign  in 
character,  appellant  is  not  liable  for  any  damages  caused 
thereby. 

As  to  the  Implied  Contract 

The  District  Court  ruled  that  CCC  had  publicly 
promised  prior  to  execution  of  the  contracts  in  question 
to  limit  its  purchase  to  61,000  tons  (R.  57).  The  breach 
of  this  promise,  the  Court  found,  was  a  breach  of  CCC's 
implied  duty  to  refrain  from  any  action  which  would 
interfere  with,  or  increase  the  cost  of.  The  Com- 
pany's performance.  If  there  is  no  such  promise,  then 
the  Court's  decision  having  been  based  upon  an  errone- 
ous assumption  must  fall. 

The  announcement  of  the  price  support  program  car- 
ried with  it  no  contractual  commitments.  A  policy  or 
program  dedicated  to  bringing  a  fair  return  to  the 
grower  must  necessarily  be  flexible,  particularly  when 
the  initial  proposal  rests  upon  a  series  of  speculative 
assumptions.  Here  the  program  was  designed  to  re- 
move surplus  and  to  stabilize  prices  at  a  reasonable 
level.    The  program  as  initially  conceived  did  not  give 
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the  desired  price  support  and  frequent  changes  were 
made  thereafter.  By  the  end  of  the  crop  year,  pur- 
chases of  all  dried  fruits  had  been  increased  from 
133,000  tons  to  285,000  tons.  The  possibility  of  chang- 
ing such  a  program  was  evident  to  everyone  includ- 
ing The  Company.  It  sold  short  and  below  the  market 
price  to  CCC,  gambling  on  an  expected  decrease  in 
price.  CCC's  program  was  geared  to  increase  the  price 
and  that  CCC  took  appropriate  steps  to  accomplish  its 
objective  does  not  render  the  Government  liable  on 
implied  contract. 

As  to  Waiver 

The  Company  had  not  purchased  raisins  when  the 
alleged  breach  occurred.  Since  The  Comapny  did  not 
contemplate  any  profit  in  performing  the  contract,  a 
rescission  would  not  have  caused  any  damage.  There- 
fore, the  performance  of  the  contract,  not  the  defend- 
ant's breach,  caused  the  damage  and  appellant  is  not 
liable. 

The  Company  was  guilty  of  breach  of  contract  in  not 
delivering  raisins  in  the  period  specified.  Following 
the  sharp  drop  in  the  price  of  raisins.  The  Company 
requested  CCC  to  reinstate  the  contract  and  to  extend 
the  time  for  delivery.  CCC  did  so,  and  The  Company 
performed  the  contract  and  delivery  was  made  at  con- 
tract price.  Since  The  Company  knew  that  the  rein- 
statement of  the  contract  was  upon  the  understanding 
that  CCC  would  only  be  liable  for  the  contract  price. 
The  Company  waived  the  alleged  breach. 

As  to  Damages 

Plaintiff  could  not  prove  the  amount  paid  for  raisins 
furnished  the  Government  hence,  it  must  be  assumed 
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that  plaintiff  paid  the  lowest  possible  price  which  was 
$116.16  per  ton.  Plaintiff  could  not  prove  what  price 
The  Company  would  have  paid  had  there  been  no  change 
in  program,  hence,  plaintiff  has  completely  failed  to 
prove  any  damage. 

ARGUMENT 


The    Acts    Constituting    the    Alleged    Breach    Were    Sovereign 
Acts  for  Which  the  Appellant  Is  Not  Liable  in  Damages. 

The  change  in  policy  and  program  which  the  District 
Court  found  to  be  a  violation  o:0  the  contractual  com- 
mitment of  CCC  was  initiated  by  the  Secretary  of 
Agriculture  and  carried  out  by  CCC,  a  Delaware  cor- 
poration, the  stock  of  which  was  wholly  owned  by  the 
United  States.  The  present  suit  is  against  CCC,  a  fed- 
eral corporation,  which  succeeded  to  the  assets  and  the 
liabilities  of  the  Delaware  corporation.^  CCC,  the 
Delaware  corporation,  was  under  the  jurisdiction  of  the 
Secretary  of  Agriculture,  and  w^as  an  agency  of  the 
United  States.  Insurance  Company  of  North  America 
V.  United  States  (C.  A.  4),  159  F.  2d  699;  United  States 
V.  Fleming  (D.  C.  N.  D.  Iowa),  69  F.  Supp.  252 ;  Spivei/ 
V.  United  States  (C.  A.  5),  109  F.  2d  181,  184,  (cert, 
denied  310  U.  S.  631). 

It  is  recognized  that  Government  agencies  frequently 
engage  in  commercial  activities,  and  that  the  Govern- 
ment is  liable  for  damages  caused  by  such  commercial 
activities,  to  the  extent  that  Congress  has  waived 
sovereign  immunity.  In  this  case.  Congress  has  au- 
thorized the  CCC  to  sue  and  be  sued,  and  therefore,  no 


•*  Details  concerning  the  formation  and  powers  of  the  two  cor- 
porations are  set  forth  in  Appendix  D. 
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question  exists  concerning  the  jurisdiction  of  the  Court 
to  award  damages  in  the  event  appellee  has  stated  and 
proved  a  cause  of  action. 

The  problem,  as  we  see  it,  is  to  determine  (1)  whether 
the  acts  complained  of  were  sovereign  acts;  (2)  if  so, 
whether  the  Government  contracted  to  pay  for  damages 
caused  by  such  sovereign  acts;  and  (3)  if  not,  whether 
the  acts  complained  of  constituted  a  breach  of  contract. 
This  portion  of  the  brief  is  addressed  to  the  first  ques- 
tion. Appellee  contends,  and  the  District  Court  has 
found,  that  the  changes  in  program  were  in  the  per- 
formance of  a  proprietary  function.  Appellant  chal- 
lenges this  conclusion.  To  evaluate  the  conclusion,  it 
is  essential  to  examine  the  purposes  and  programs  of 

ccc. 

Under  the  Government  Corporation  Control  Act, 
CCC  is  required  annually  to  submit  to  Congress  a  budget 
setting  forth,  among  other  things,  its  plan  of  operations 
by  major  types  of  activities,  together  with  financial 
estimates  in  connection  therewith.  This  budget  is  con- 
sidered by  the  Congress  and  administrative  funds  are 
appropriated  for  carrying  out  the  budgeted  programs. 
For  the  fiscal  year  July  1947-July  1948,  the  operations 
of  the  Corporation,  as  set  forth  in  the  budget,^  and  for 
which  administrative  funds  ^  were  authorized  consisted 
of  the  following  major  types  of  programs:  A  price 
support  program,  a  foreign  purchase  program,  a  sub- 
sidy program,  a  supply  program,  and  a  commodity  ex- 
port program.  The  price  support  program  was  di\aded 
into  three  categories:  (1)  Price  support  for  basic 
commodities,  (2)  price  support  for  Steagall  Commodi- 
ties, and  (3)  price  support  for  other  commodities.    It 


^See  p.  1193  of  the  Budget  Estimates  for  United  States  Depart- 
ment of  Agriculture  for  the  fiscal  year  ending  June  30,  1948. 
«  Act  of  June  30,  1947,  61  Stat.  523,  550. 
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is  under  this  latter  category  of  activities  that  the  pur- 
chase contracts  with  The  Company  were  entered  into. 
In  its  report  in  connection  with  the  appropriation  mak- 
ing administrative  funds  available  to  carry  out  the  Cor- 
poration's programs  ^  the  Appropriation  Committee 
discussed  these  categories  and  stated : 

"Its  [Commodity  Credit  Corporation]  primary 
purpose  is  to  support  agricultural  prices  in  order 
to  preserve  farm  purchasing  power  and  incentives 
for  production. 

"Farm  Prices  are  supported  in  a  number  of 
ways: 

"1.  By  making  loans  to  farmers  on  their  com- 
modities. 

"2.  By  purchasing  commodities  which  are  in 
surplus  and  diverting  them  into  channels  where  the 
pressure  on  the  normal  commercial  market  will  not 
be  so  great. 

"3.  By  purchasing  commodities  for  foreign  dis- 
tribution." 
Funds  for  this  operation  are  obtained  from  the  Treas- 
ury Department  under  the  borrowing  power  of  the 
Corporation.^ 

^H.  Rept.  450,  80th  Congress,  1st  Sess.,  accompanying  H.R.  3601. 
^  The  price  support  operations  of  the  Secretary  of  Agriculture  are 
also  financed,  in  part,  through  customs  duties,  30%  of  which  are 
transferred  to  the  Secretary  of  Agriculture  for  price  support  opera- 
tions, which  operations  are  described  in  Section  32  of  the  Act  of 
August  24,  1935,  as  amended,  (7  U.S.C.  612(c))  as  follows: 

§  612c.  *  *  *  (1)  encourage  the  exportation  of  agricultural 
commodities  and  products  thereof  by  the  payment  of  benefits 
in  connection  with  the  exportation  thereof  or  of  indemnities 
for  losses  incurred  in  connection  with  such  exportation  or  by 
payments  to  producers  in  connection  with  the  production  of  that 
part  of  any  agricultural  commodity  required  for  domestic  con- 
sumption; (2)  encourage  the  domestic  consumption  of  such 
commodities  or  products  by  diverting  them,  by  the  payment  of 
benefits  or  indemnities  or  by  other  means,  from  the  normal 
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Many  of  the  Corporation's  activities  are  required 
to  be  carried  out  by  specific  Congressional  enactments. 
For  example,  price  support  loans  were  made  mandatory 
as  to  certain  designated  basic  commodities.'^  Also,  price 
support  through  loans,  purchases,  or  other  operations 
as  to  the  so-called  "Steagall  commodities"  was  re- 
quired.^" The  price  support  of  "other"  commodities 
was  optional,  dependent  upon  the  need  and  the  funds 
available.    Congress  stated :  " 

(b)  It  is  declared  to  be  the  policy  of  the  Congress 
that  the  lending  and  purchase  operations  of  the 

channels  of  trade  and  commerce  or  by  increasing  their  utiliza- 
tion through  benefits,  indemnities,  donations  or  by  other  means, 
among  persons  in  low  income  groups  as  determined  by  the 
Secretary  of  Agriculture;  and  (3)  reestablish  farmers'  purchas- 
ing power  by  making  payments  in  connection  with  the  normal 
production  of  any  agriculture  commodity  for  domestic  con- 
sumption. Determinations  by  the  Secretary  as  to  what  con- 
stitutes diversion  and  what  constitutes  normal  channels  of  trade 
and  commerce  and  what  constitutes  normal  production  for 
domestic  consumption  shall  be  final. 

Docket  OC-95a  (Plaintiff's  Exhibit  5,  p.  5)  proposing  the  De- 
partment's initial  price  support  operations  for  the  raisin  industry 
in  1947,  specified  that  part  of  the  1947  crop  raisins  to  be  purchased 
were  to  be  disposed  of  by  "Sales  to  Section  32,"  in  other  words, 
were  to  be  financed  through  such  funds  and  disposed  of  by  the 
Secretary  of  Agriculture  pursuant  to  that  section. 

Shields  and  Shulman,  "Federal  Price  Support  for  Agricultural 
Commodities,  34  Iowa  Law  Rev.  188,  205-206  (1949),"  in  their 
discussion  of  the  "Means  of  Carrying  out  Price  Support  Operations" 
list  and  discuss  the  Commodity  Credit  Corporation  and  Section  32 
as  the  two  principal  means  available  to  the  Secretary  of  Agricul- 
ture for  carrying  out  price  support  operations.  (The  "means"  are 
not  to  be  confused  with  the  methods  of  providing  price  support  such 
as  "loans,  purchases,  payments,  other  operations,  or  any  combina- 
tion of  these  methods."    id.,  200.) 

^  Section  8  of  the  Stabilization  Act  of  1942,  as  amended  (50 
U.S.C.  App.  968) ,  and  the  Act  of  July  28,  1945  (7  U.S.C.  1312,  note) . 

i«  Section  4(a)  of  the  Act  of  July  1,  1941,  as  amended  (15  U.S.C. 
713a-8(a)). 

"See  15  U.S.C.  713a-8(b). 
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Department  of  Agriculture  (other  than  those  re- 
ferred to  in  subsection  (a))  shall  be  carried  out 
so  as  to  bring  the  price  and  income  of  the  producers 
of  non-basic  commodities  not  covered  by  any  such 
public  announcement  to  a  fair  parity  relationship 
with  other  commodities,  to  the  extent  that  funds  for 
such  operations  are  available  after  taking  into  ac- 
count the  operations  with  respect  to  the  basic  com- 
modities and  the  commodities  listed  in  any  such 
public  announcement  and  the  ability  of  producers 
to  bring  supplies  into  line  with  demand. 

In  summary,  it  seems  evident  that  CCC  price  sup- 
port programs  had  a  public  purpose — to  preserve  pur- 
chasing power — to  afford  incentives  for  production — 
to  help  stabilize  the  general  economy.  Now,  let  us  ex- 
amine the  raisin  industry,  and  the  CCC's  activities  in 
relation  thereto,  to  determine  whether  CCC  was  en- 
gaged in  a  price  support  program  or  in  a  private,  com- 
mercial and  non-public  operation. 

The  problem  of  surplus  production  in  the  raisin  in- 
dustry existed  prior  to  World  War  II.  Both  the  State 
and  Federal  Governments  had  attempted  to  help  the 
industry  solve  the  problem.  See  Parker  v.  Brown,  317 
U.S.  341  (1943)  ;  and  Broivn  v.  Parker,  39  F.  Supp.  895 
(S.D.  Calif.  1941).  Prior  to  World  War  II  there  had 
been  an  active  and  important  export  trade  in  raisins, 
averaging  upwards  of  60,000  tons  per  year,  but  the  war 
had  left  most  Europeon  countries  so  impoverished  as  to 
be  in  a  poor  position  to  buy  raisins  (E.  476-477) .  Dur- 
ing World  War  II,  the  problem  was  one  not  of  surplus 
but  of  stimulation  of  grape  production  and  the  channel- 
ing of  the  grapes  into  raisin  production  for  use  as  food 
for  war  purposes,  to  the  exclusion  of  other  peacetime 
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uses  such  as  crushing  for  wine  production.  The  in- 
dustry was  controlled  at  all  levels  of  production,  pric- 
ing, and  distribution  (R.  474 ;  Gray  v.  Commodity  Credit 
Corporation,  63  P.  Supp.  386  (S.D.  Calif.  1945),  af- 
firmed, 159  F.  2d  243  (C.A.  9,  1947)). 

When  price  and  allocation  controls  ended  in  the  sum- 
mer of  1946,  buyers  for  the  wineries  on  the  one  hand 
and  the  raisin  packers  on  the  other  rushed  into  the 
market  competitively,  long  before  the  crop  was  "made", 
bidding  prices  to  the  growers  for  the  relatively  small 
crop  up  to  a  peak  of  $330  per  ton  and  an  average  price 
of  $312  per  ton  (R.  475). 

In  the  summer  of  1947,  the  Department  of  Agricul- 
ture, as  an  incident  of  its  continuing  study  of  agricul- 
ture and  under  the  added  stimulus  of  inquiries  and  re- 
quests from  growlers  and  others,  began  to  consider  what 
action,  if  any,  it  should  take  to  assist  the  industry  to  dis- 
pose of  an  anticipated  surplus  of  raisins.  It  was  ex- 
pected by  the  Department  that  the  packers  w^ould  ap- 
proach the  1947  marketing  season  on  a  reserved  and 
cautious  basis  since  the  price  for  packaged  raisins  had 
declined  from  22  cents  per  pound  (November  1946)  to 
11  cents  per  pound  (July  1947)  (R.  476) .  Both  the  Sec- 
retary of  Agriculture  and  the  Board  of  the  Commodity 
Credit  Corporation  also  approached  the  problem  with 
care,  desiring  to  keep  activity  by  the  Federal  Govern- 
ment to  a  minimum  in  the  belief  that  the  industry  should 
be  primarily  responsible  for  the  solution  of  its  prob- 
lems (R.  356-357;  Plaintiff's  Exhibit  4). 

The  Department  had  concluded  tentatively  in  the 
sununer  of  1947  that  a  substantial  surplus  of  1947  crop 
raisins  was  to  be  expected  on  the  basis  of  current  pro- 
duction and  marketing  expectations.  Such  an  estimate 
at  that  time  in  the  crop  year  involved  considerable  un- 
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certaint}^  however,  in  that  it  required  a  guess  as  to 
what  the  total  grape  crop  and  the  various  effective  de- 
mands would  be.  The  tentative  estimate  was  that  the 
surplus  might  be  as  high  as  100,000  tons  or  even  more 
(R.  482)  out  of  a  total  estimated  crop  of  325,000  tons 
(R.  157).  Experience  had  been  that  such  advance  pre- 
diction might  vary  widely  from  what  actual  production 
and  surplus  turned  out  to  be  (R.  482-483). 

Nevertheless,  recognizing  the  probable  disaster  if  the 
market  were  left  without  Government  support,  CCC 
prepared  a  docket  in  August  1947  identified  as  ''Dried 
Fruit  Price  Stipport  Program  OC-95a"  (Plaintiff's  Ex- 
hibit 5),^^  It  provided  for  the  purchase  of  a  maximum 
of  133,000  tons  of  dried  fruit,  and  its  purpose  was  stated 
as  follows : 

This  docket  has  been  prepared  and  approval  is  re- 
quested in  order  that  the  Department  may  be  in  a 
position  to  assist  the  industry  during  the  period  of 
readjustment  from  the  expanded  levels  of  produc- 
tion required  during  the  war  and  to  offset  the  re- 
duction in  export  markets  resulting  from  the  war, 
by  affording  the  necessary  price  support  to  such 
fruits  during  the  period  of  adjustment. 

The  tentative  nature  of  the  initial  program  was  made 
clear : 

The  purchase  of  approximately  78,000  tons  of 


12  As  heretofore  indicated  (p.  13;  see  also  R.  362-363,  479), 
there  are  various  methods  of  price  support.  A  price  support  pro- 
gram may  be  an  undertaking  by  the  Department  of  Agriculture  to 
underwrite  the  price  of  a  particular  commodity  at  a  specified  level 
by  purchases  or  loans,  or  it  may  take  the  form  of  a  surplus  removal 
operation,  which  seeks  to  achieve  a  desired  price  level  by  removal 
of  portions  of  the  available  supply  from  the  usual  commercial  chan- 
nels, leaving  market  forces  to  determine  the  price  of  the  balance 
of  the  supply  (R.  480-481;  and  see  15  U.S.C.  713a-8(b)). 
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dried  apples,  dried  peaches,  dried  prunes  and  rai- 
sins, is  expected  to  have  stabilizing  effect  on  the 
market  prices  for  these  fruits  if  commercial  ex- 
ports exceed  100,000  tons.  An  additional  contin- 
gency purchase  of  55,000  tons  of  dried  prunes  and 
raisins,  by  Commodity  Credit  Corporation  (making 
a  total  purchase  of  133,000  tons),  is  proposed  to 
provide  against  the  eventuality  that  such  exports 
will  be  restricted  to  the  point'  of  causing  burden- 
some carry-over  stocks  and  thus  defeating  the 
puropse  of  the  program. 

Under  present  conditions  it  is  extremely  difficult 
to  evaluate  the  price  effects  attributable  to  changes 
in  the  current  surplus  situation.  It  is  estimated 
that,  in  the  absence  of  any  Government  price  sup- 
port program  for  raisins,  raisins  made  from  the 
1947  grape  crop  may  average  somewhere  below 
$100.00  per  ton. 

Disposition  of  the  purchased  fruit  was  provided 
for: 

Dried  fruits  acquired  in  accordance  with  this 
program  will  be  received  by  or  for  the  account  of 
CCC  and  disposed  of  by  sale,  pursuant  to  existing 
legislation,  and  by  such  other  legal  means  as  may  be 
prescribed  by  the  Administrator  or  his  designee,  as 
follows : 

(a)  Sales  to  Section  32,  and  to  United  States 
Government  agencies  other  than  for  export. 

(b)  Sales  for  export,  to  foreign  Governments 
and  their  purchasing  agents ;  to  United  States  Gov- 
ernment agencies  for  foreign  relief  feeding;  to 
public  international  organizations  like  the  United 
Nations ;  to  private  domestic  exporters ;  and  to  for- 
eign importers. 
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(c)  Sales  in  domestic  commercial  channels  for 
human  food  consmnption.  Such  sales  shall  be  made 
only  in  the  event  the  Administrator  or  his  designee 
determines  that  such  sale  can  be  made  without  de- 
pressive effect  upon  the  domestic  commercial  mar- 
ket for  the  dried  fruits  involved  in  such  sale. 

(d)  Sales  in  domestic  commercial  channels  for 
disposal  other  than  as  human  food.  Such  sales  shall 
be  made  only  in  the  event  that  the  dried  fruits  so  to 
be  sold  have  become  damaged  to  such  extent  that 
they  are  unfit  for  human  consumption. 

The  program  was  not  calculated  to  produce  income 
for  the  Government  as  the  docket  indicated : 

The  abnormal  financial  conditions  in  foreign 
dried  fruit  markets,  which  is  the  basis  for  the  pro- 
posed contingency  purchase,  and,  in  part,  the  ba- 
sis for  the  other  phases  of  this  program,  prevents 
evaluation  at  this  time  of  the  final  financial  balance 
of  the  program.  On  the  basis  of  present  conditions, 
the  net  loss,  if  any,  appears  unlikely  to  exceed 
$12,000,000. 

The  Acting  Solicitor  stated  that  the  docket  was  le- 
gally authorized  by  virtue  of  certain  general  statutes,^'^ 
which  were  designed  to  stabilize  farm  prices  and  to 
remove  surplus  commodities  (Plaintiff's  Exhibit  5,  let- 
ter of  August  26, 1947). 

With  respect  to  raisins  the  program  contemplated  a 

^•■^The  statutes  cited  by  the  Solicitor  authorizing  the  price  sup- 
port program  were  as  follows:  15  U.S.C.  713a-8(b)  (See  p.  14, 
infra).  15  U.S.C.  713  (Supp.  V)  authorized  continuance  of  CCC 
until  June  30,  1948;  50  U.S.C.  1630(c)  authorized  the  sale  of 
surplus  farm  commodities  in  foreign  markets  and  in  the  United 
States  under  certain  prescribed  conditions. 
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maxinmin  purchase  of  61,000  tons,  but  did  not  fix  a 
price.    The  docket  stated: 

Even  in  the  absence  of  announced  Government 
purchase  prices,  the  removal  of  the  most  price-de- 
pressing segment  of  the  supply  of  dried  prunes  and 
raisins  will  enable  the  industries  concerned  to  es- 
tablish prices  commensurate  with  the  supply  re- 
maining and  with  the  market  demand  correspond- 
ing to  it.  Under  such  condition,  the  accumulated 
marketing  experience  of  the  entire  groups  of  pro- 
ducers and  packers  is  used  to  establish  the  price 
levels  necessary  to  move  available  supplies  into 
prompt  consumption  instead  of  using  the  vastly 
more  limited  knowledge  available  to  the  Govern- 
ment to  establish  arbitrary  price  levels  intended  to 
have  the  same  effect. 

As  the  lower  court  stated,  ''The  Department  of  Agri- 
culture hoped  that  the  general  purchase  program  would 
enable  dried  fruit  growers  and  processors  to  establish 
prices  at  a  fair  level,"  (R.  52;  also  see  Plaintiff's  Ex- 
hibit 4).  The  "fair"  or  "reasonable"  (Plaintiff's  Ex- 
hibit 4)  level  at  which  the  Department  was  aiming  was 
$125-$135  per  ton  for  the  natural  raisins  (R.  448,  578- 
579) .  The  growers  on  the  other  hand  were  aspiring  to 
the  parity  level  provided  for  some  other  farm  products, 
which  would  have  meant  a  grower  price  of  $150-$160  per 
ton  (R.  204,  354,  527,  541,  573). 

Following  the  public  announcements  of  the  contem- 
plated dried  fruit  purchases.  The  Company  submitted 
offers  and  executed  contracts  (Plaintiff's  Exhibits 
10-12,  15,  16)  whereby  it  became  obligated  to  furnish 
14,000  tons  of  packaged  raisins  to  CCC  at  a  fixed  price. 
These  contracts  contained  in  their  captions  the  heading 
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''Dried  Fruit  Price  Support  Program/'  To  break 
even  on  its  contracts  The  Company  alleges  that  it  would 
have  had  to  buy  natural  raisins  from  the  growers  at 
$110  per  ton. 

The  market  price  of  natural  raisins  at  the  time  of  the 
announcement  of  the  program  was  not  stable.  Such 
1947  raisins  as  were  then  being  sold  commanded  approx- 
imately $125  per  ton  (E.  502,  Defendant's  Exhibits  K, 
N,  p.  15) .  However,  there  were  practically  no  sales,  and 
for  the  few  transactions  recorded,  prices  declined  grad- 
ually until  reaching  $110-$115  per  ton  in  early  October 
(Defendant 's  Exhibit  K) .  The  growers  were  in  violent 
revolt  against  the  prices  being  offered  by  the  packers, 
and  it  soon  became  evident  that  the  prices  offered  were 
not  either  reasonable  or  stable.  Consequently,  CCC 
modified  its  program  from  time  to  time  as  circum- 
stances warranted.  On  October  14,  1947,  the  Depart- 
ment of  Agriculture  publicly  announced  Amendment  1 
to  Docket  OC-95a  stating  that  offers  would  be  made  to 
purchase  an  additional  60,000  tons  of  Thompson  seed- 
less raisins.  On  October  17,  1947,  CCC  by  Amendment 
2  to  Docket  OC-95a  permitted  the  purchase  by  CCC 
of  raisins  in  their  natural  condition  from  growers  or 
processors.  On  November  26, 1947,  the  Department  of 
Agriculture  modified  the  program  further  by  requiring 
all  packers  thereafter  selling  Thompson  seedless  rai- 
sins to  CCC  to  certify  that  they  had  paid  the  growers 
not  less  than  $135  per  ton  (Plaintiff's  Exhibits  5,  25; 
Defendant's  Exhibit  R)  }^    It  is  this  program  and  these 


^^  Docket  OC-95a  was  further  amended  from  time  to  time  as 
conditions  warranted: 

a.  On  November  26,  1947,  by  Amendment  4  the  maximum  quan- 
tity of  dried  prunes  was  increased  to  86,000  tons,  and  the  total 
quantity  of  dried  fruit  was  increased  from  193,000  to  213,000  tons. 
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modifications  which  appellee  argued  and  the   Court 
found  to  be  a  "  purely  proprietary  function. "   (R.  59)  /^ 

The  District  Court's  conclusion  is  not  supported  by 
the  evidence  or  any  legal  authority  known  to  this  ap- 
pellant, and,  we  believe,  is  manifestly  in  error.  Dis- 
putes concerning  the  nature  of  certain  Governmental 
acts — whether  sovereign  or  proprietary — have  been 
productive  of  much  litigation.  For  example,  it  has 
l^een  held  that  cities  engaged  in  operating  utilities,^^ 
airports,^^  street  railways,^^  public  parks  ^^  and  in  fur- 
nishing harbor  pilots  ^^  are  acting  in  their  proprietary 


b.  On  December  23,  1947,  by  amendment  5  the  purchase  of  5,000 
tons  of  golden  blanched  raisins  was  authorized. 

c.  On  April  21,  1948,  by  Amendment  6  the  maximum  quantity 
of  dried  fruit  to  be  purchased  was  increased  from  213,000  tons  to 
283,500  tons,  and  the  Production  and  Marketing  Administration 
was  given  discretion  to  determine  the  type  and  quantity  of  dried 
fruit  to  be  purchased. 

^•"^  The  District  Court  stated:  "The  basis  of  liability  is  real  and 
compelling.  The  CCC  adopted  an  unconscionable  and  wholly  in- 
defensible position,  while  it  engaged  in  a  purely  proprietary  func- 
tion. Amoskeag  Mfg.  v.  United  States,  84  U.S.  592.  It  is  not 
enough  to  say  that  CCC  as  an  agency  of  the  United  States  govern- 
ment was  entitled  to  sovereign  immunity.  The  doctrine  of  sovereign 
immunity  is  not  applicable  to  the  facts  at  large  and  cannot  afford 
a  defense."  In  the  case  of  A7noskeag  Mfg.  Co.  v.  United  States, 
supra,  plaintiff  contracted  to  sell  carbines  to  the  Government,  de- 
livery to  be  made  within  six  months.  The  Government  made 
changes  in  the  specifications  which  made  performance  in  the  con- 
tract time  impossible.  The  court  held  that  by  making  the  changes 
in  the  specifications  there  was  an  implication  that  an  extension  of 
time  would  be  granted.  This  case  does  not  appear  to  have  much 
bearing  on  the  distinction  between  sovereign  and  proprietary  acts. 

^^  Austin  V.  Mayor  *  *  *  o/  Union  Beach,  160  Atl.  318  (N.J.). 
^"^  Ex  Parte  Houston,  224  Pac.  2d  281    (Okla.). 
^^  Kornahrens  v.  City  of  San  Francisco,  196  Pac.  2d  140  (Cal.). 
^^  Williams  v.  City  of  Longmont,  129  Pac.  2d  110  (Colo.).    But 
see  Honaman  v.  City  of  Philadelphia,  185  Atl.  750  (Penna.). 
2^  General  Petroleum  Corp.  v.  Los  Angeles,  70  Pac.  2d  998  (Cal.). 
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capacity,  whereas  the  operation  of  swimming  pools  ^^ 
and  art  galleries,^^  schools  -^  and  slum  clearance  -^  and 
the  lighting  of  streets  -^  are  Governmental  functions.  If 
the  activity  is  for  profit  and  is  ordinarily  engaged  in 
by  private  individuals,  it  is  generally  classified  as  pro- 
prietary in  nature.  However,  if  it  is  not  for  pecuniary 
gain,  but  is  undertaken  for  the  common  good,  it  is  clas- 
sified as  Governmental  in  nature.^*' 

It  may  have  been  this  principle  that  the  District 
Court  had  in  mind  in  finding  that  the  acts  complained 
of  were  '^ purely  proprietary."  However,  this  rule  re- 
lates only  to  municipal  corporations  and  has  no  applica- 
tion to  the  activities  of  the  Federal  Government.  The 
Federal  Government  is  sovereign  and  all  of  its  acts  are 
Governmental  in  nature,  even  though  performed  b.y  fed- 
eral agencies  and  instrumentalities.  See  Cherry  Cot- 
ton Mills  v.  United  States,  327  U.S.  536. 

In  Federal  Land  Bank  v.  Bismarck  Lnmher  Co.,  314 
U.S.  95, 102  (1941),  the  Supreme  Court  in  holding  that 
the  lending  function  of  a  federal  agency  was  sovereign, 
not  proprietary,  in  nature  stated : 

The  argument  that  the  lending  functions  of  the 
Federal  land  banks  are  proprietary  rather  than 
governmental  misconceives  the  nature  of  the  fed- 
eral government  with  respect  to  every  function 
which  it  performs.  The  federal  government  is  one 
of  delegated  powers,  and  from  that  it  necessarily 

21  Shoemaker  v.  City  of  Parsons,  118  Pac.  2d  508,  511  (Kan.). 
But  see  Griffin  v.  Salt  Lake  City,  176  Pac.  2d  156  (Utah). 

^^  Burnett  v.  City  of  San  Diego,  273  Pac.  2d  345  (Cal.). 

^^  Daskiewicz  v.  Board  of  Education  of  Detroit,  3  N.W  2d  71 
(Mich.). 

^'^  State  V.  City  Council  of  Helena,  90  Pac.  2d  514.   (Mont.). 

^^ Millard  v.  Milford,  276  N.W.  826  (Pa.). 

2«  Daskiewicz  v.  Board  of  Education  of  Detroit,  supra. 
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follows  that  any  constitutional  exercise  of  its  del- 
egated powers  is  governmental.  Graves  v.  New 
York  ex  rel.  O'Keefe,  306  U.S.  466,  477.  It  also  fol- 
lows that,  when  Congress  constitutionally  creates  a 
corporation  through  which  the  federal  government 
lawfully  acts,  the  activities  of  such  corporation  are 
governmental.  Pittman  v.  Home  Owners  Loan 
Corp.,  208  U.S.  21,  32 ;  Graves  v.  New  York  ex  rel 
O'Keefe,  supra,  411. 

The  federal  land  banks  are  constitutionally  cre- 
ated, Smith  V.  Kansas  City  Title  &  Trust  Co.,  255 
U.S.  180,  and  respondents  do  not  urge  otherwise. 
Through  the  land  banks  the  federal  government 
makes  possible  the  extension  of  credit  on  liberal 
terms  to  farm  borrowers.  As  part  of  their  general 
lending  functions,  the  land  banks  are  authorized  to 
foreclose  their  mortgages  and  to  purchase  the  real 
estate  at  the  resulting  sale.  They  are  "instrumen- 
talities of  the  federal  government,  engaged  in  the 
performance  of  an  important  governmental  func- 
tion." Federal  Land  Bank  v.  Priddy,  295  U.S.  229, 
231;  Federal  Land  Bank  v.  Gaines,  290  U.S.  274, 
254. 

The  Supreme  Court  in  Federal  Crop  Ins.  Corp.  v. 
Merrill,  332  U.S.  380,  383-384  (1947),  emphatically  re- 
pudiated the  contention  that  the  Department  of  Agri- 
culture's crop  insurance  operations  through  the  anal- 
ogous Federal  Crop  Insurance  Corporation  were  sub- 
ject to  the  same  principles  of  liability  as  if  the  corpora- 
tion were  a  private  insurance  compan}^  saying: 

It  is  too  late  in  the  day  to  urge  that  the  Govern- 
ment is  just  another  private  litigant,  for  purposes 
of  charging  it  with  liability,  whenever  it  takes  over 
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a  business  theretofore  conducted  by  private  enter- 
prise or  engages  in  competition  with  private  ven- 
tures. Government  is  not  partly  public  or  partly 
private,  depending  upon  the  governmental  pedi- 
gree of  the  type  of  a  particular  activity  or  the  man- 
ner in  which  the  Government  conducts  it. 

It  is  also  equally  well  established  that  the  Govern- 
ment is  not  liable  for  damages  resulting  from  the  per- 
formance of  its  sovereign  functions.  In  Dcming's  Case, 
1  C.  Cls.  190,  :191,  a  change  in  the  legal  tender  act  was 
held  to  lie  a  sovereign  act.    The  court  said : 

A  contract  between  the  government  and  a  private 
party  cannot  be  specially  affected  by  the  enactment 
of  a  general  law.  The  statute  bears  upon  it  as  it 
bears  upon  all  similar  contracts  between  citizens, 
and  affects  it  in  no  other  way.  In  form,  the  claim- 
ant brings  this  action  against  the  United  States  for 
imposing  new  conditions  upon  his  contract;  in  fact 
he  brings  it  for  exercising  their  sovereign  right  of 
enacting  laws.  But  the  Government  entering  into 
a  contract,  stands  not  in  the  attitude  of  the  govern- 
ment exercising  its  sovereign  power  of  providing 
laws  for  the  welfare  of  the  state.  The  United 
States  as  a  contractor  are  not  responsible  for  the 
United  States  as  a  lawgiver. 

In  JoncH  (&  Brown's  Case,  1  C.  Cls.  383,  384-385,  the 
withdrawal  of  troops  was  held  to  be  a  sovereign  act.  The 
court  stated : 

In  the  recent  case  of  Deming  against  the  United 
States  this  court  decided  that  a  contract  between 
the  Government  and  an  individual  cannot  be  af- 
fected specially  by  a  general  law.    That  principle 
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we  uow  reiterate  and  extend  to  the  case  before 
us.  The  "obstructions"  and  "hindrances"  com- 
plained of  on  the  part  of  the  United  States  were  the 
withdrawal  of  their  troops  from  the  military  posts 
in  the  Indian  country,  contrary  to  the  terms  of  the 
Indian  treaties;  and  it  is  insisted,  "as  a  matter  of 
law,"  that  "the  United  States  could  not  change 
their  attitude  or  their  policy  in  a  material  degree, 
"without  incurring  the  responsibility  of  making 
the  claimants  just  compensation  for  all  additional 
expenses  thereby  incurred. "    (Emphasis  supplied) 

In  GroMt  V.  TVA,  49  F.  Supp.  564  (D.C.  Tenn.), 
plaintiff's  crops  were  damaged  by  flood  waters,  and 
the  court  held  that  TVA  was  not  liable  for  damages 
resulting  from  its  sovereign  function  of  promoting 
navigation  and  controlling  floods.  In  Commonwealth 
Finance  Corp.  v.  Lanclis,  261  F.  440  (D.C.  Pa.),  the 
Emergency  Fleet  Corporation  was  held  not  liable  in 
damages  w^hen  engaged  in  matters  of  a  military  nature 
where  it  was  acting  for  the  general  welfare  and  pro- 
tection of  the  people.^^ 

The  fact  that  the  Government  in  a  sovereign  capacity 
interferes  with  the  performance  of  a  contract  made  by 
the  (TO^■ernment  does  not  alter  the  rule  of  non-liability. 
In  the  leading  case  of  Horowitz  v.  United  States,  267 
U.S.  458   (1925),  Horowitz  made  a  contract  to  buy 


-^  Other  activities  held  to  be  of  a  sovereign  nature  were  the  regu- 
lation of  military  traffic,  Hallman  v.  United  States,  68  F.  Supp.  204 
(C.Cls.),  the  acts  of  the  Wage  Adjustment  Board,  Kirchhoff  v. 
United  States,  102  F.  Supp.  770  (C.Cls.),  the  priority  system, 
Clemmer  Construction  Co.  v.  United  States,  71  F.  Supp.  917  (C.Cls.), 
and  Government  price  control,  Piggly  Wiggly  Corp.  v.  United 
States,  81  F.  Supp.  819  (C.Cls.).  Cf.  New  York  v.  United  States, 
326  U.S.  572. 
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silk  from  the  Army,  the  Army  agreeing  to  ship  in  a 
specified  period.  Horowitz  resold  the  silk  and  gave 
shipj^ing  instructions  to  the  Army.  The  silk,  however, 
was  not  shipped  by  the  Army,  because  the  Govern- 
ment, acting  through  the  United  States  Railroad  Ad- 
ministration, had  placed  an  embargo  on  silk  shix^ments. 
The  price  of  silk  fell  and  Horowitz  lost  his  resale.  The 
Supreme  Court  upheld  the  Court  of  Claims  finding  that 
Horowitz  could  not  recover,  saying : 

It  has  been  held  by  the  Court  of  Claims  that 
the  United  States  when  sued  as  a  contractor  can- 
not be  held  liable  for  an  obstruction  to  the  per- 
formance of  the  particular  contract  resulting  from 
its  public  and  general  acts  as  a  sovereign.  Deming 
V.  United  States,  1  Ct.  Cls.  190,  191;  Jones  v. 
United  States,  1  Ct.  Cls.  383,  384;  Wilson  v.  United 
States,  11  Ct.  Cls.  513,  520.  In  the  Jones  Case, 
supra,  the  court  said:  "The  two  characters  which 
the  government  possesses  as  a  contractor  and  as  a 
sovereign  cannot  be  thus  fused ;  nor  can  the  United 
States  while  sued  in  the  one  character  be  made 
liable  in  damages  for  their  acts  done  in  the  other. 

Whatever  acts  the  government  may  do,  be  they 
legislative  or  executive,  so  long  as  they  be  public 
and  general,  cannot  be  deemed  specially  to  alter, 
modify,  obstruct  or  violate  the  particular  contracts 
into  which  it  enters  with  private  persons  .... 

In  this  court  the  United  States  appear  simply  as 
contractors;  and  they  are  to  be  held  liable  only 
within  the  same  limits  that  any  other  defendant 
would  be  in  any  other  court.  Though  their  sov- 
ereign acts  performed  for  the  general  good  may 
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work  injury  to  some  private  contractors,  such  par- 
ties gain  nothing  by  having  the  United  States  as 
their  defendants."     (p.  461) 

In  Froemming  Bros.  Inc.  v.  United  States,  70  F. 
Supp.  126  (C.  Cls.)  the  Government  contracted  to 
furnish  materials  to  plaintiff.  The  Government 
breached  the  contract  by  not  making  timely  deliv- 
eries, due  to  the  fact  that  the  military  had  diverted 
the  materials  to  war  purposes.  The  plaintiff  sued, 
and  recovery  was  denied. 

Nor  is  the  rule  changed  because  the  sovereign  in- 
terference takes  the  form  of  competitive  contracts. 
In  Standard  Accident  Inc.  Co.  v.  United  States,  59 
P.  Supp.  407  (C.  Cls.),  the  alleged  hindrance  or  in- 
terference was  the  result  of  the  award  of  cost-plus 
fixed-fee  contracts  to  other  contractors  in  the  contract 
area,  as  a  result  of  which  the  contractor's  labor  force 
was  drawn  to  the  cost-plus  contract  projects,  increas- 
ing the  plaintiff's  cost  of  performance.  The  court  in 
disallowing  the  claim  for  increased  costs  said  (p.  409) : 

The  allegation  of  the  petition  that  "It  was  con- 
templated and  understood  that  the  Government 
would  do  nothing  which  would  interfere  or  pre- 
vent the  orderly  and  contemplated  method  of  per- 
forming the  contract"  of  September  14,  1940,  can- 
not be  taken  as  an  allegation  of  fact  well  pleaded 
and  admitted  for  the  purpose  of  the  demurrer 
that  it  was  contemplated  and  understood  by  the 
United  States  that  it  would  not  enter  into  such 
other  contracts  as  might  he  deemed  necessary  to 
carry  out  and  fulfill  the  requirements  of  existing 
acts  of  Congress  making  provisions  for  the  Na- 
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tional  Defense.  *  *  *  the  contract  in  suit  con- 
tains no  express  stipulation  or  warranty  that  con- 
tracts on  a  cost-plus  fixed-fee  basis  would  not  he 
made  if  necessary,  and  none  can  he  implied.  Both 
parties  knew  of  the  existence  of  the  National  De- 
fense and  Appropriation  acts  of  June  28,  July  2, 
and  September  9, 1948,  and  it  must  be  assumed  that 
in  making  the  lump-sum  contract  of  September  14, 
1940,  they  knew  also  that  the  carrying  out  of  those 
acts  by  contract,  or  otherwise,  Avould  be  a  sovereign 
act  and  not  a  breach  of  the  contract  then  being 
made.  Under  the  terms  of  the  contract  in  suit, 
the  contractor  assumed  the  risk  of  meeting  the 
changed  conditions  of  which  complaint  is  now 
made.     (Emphasis  supplied.) 

Also  see:  United  States  v.  Beuttas,  324  U.S.  768 
(1945),  reversing  Benttas  v.  United  States,  60  F.  Supp. 
771  (C.  Cls.). 

In  the  instant  case,  the  act  complained  of  was  a 
change^^  in  the  price  support  program,  accomplished 
through  purchase  contracts  intended  to  remove  the 
balance  of  the  surplus.  That  a  price  support  pro- 
gram is  of  a  sovereign  nature  seems  self-evident.  ( See 
United  States  v.  Turlock  Dehydrating  <&  Packing  Co., 
116  F.  Supp.  822,  838  (D.C.  Cal.)).  The  program  is 
not  for  profit,  but  is  actually  supx^orted  by  public  funds. 
It  is  not  the  type  of  activity  which  would  be  engaged 
in  by  an  individual.  It  is  public  and  general  since 
its  goal  is  to  raise  the  general  level  of  prices  of  a 
farm  product.     Even  appellee  must  have  recognized 


-^  Appellee  participated  in  the  changed  jirogram,  contracting  to 
sell  an  additional  2,000  tons  of  raisins  to  CCC  in  November  (De- 
fendant's Exhibit  AA). 
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the  sovereign  nature  of  the  price  support  program, 
for  during  the  trial,  and  in  its  proposed  findings  of 
fact,  the  term  "price  support"  was  studiously  avoided, 
appellee  doggedly  sticking  to  the  term  "purchase  xero- 
gram ".^'^  Although  the  District  Court  adopted  appel- 
lee's proposed  findings,  in  its  opinion  the  Court  recog- 
nized the  true  nature  of  the  program.  The  Court  said 
(R.  51)  : 

As  the  federal  foreign  aid  program  diminished 
following  the  war  and  the  Armed  Forces  returned 
to  this  country  and  were  discharged,  the  wartime 
stimulated  raisin  industry  found  itself  without  a 
ready  market  for  a  large  part  of  its  product. 
Government  action  appeared  to  he  necessary  to 
save  the  raisin  grower.  *  *  *  The  Depart- 
ment of  Agriculture  hoped  that  the  general  pur- 
chase program  would  enahle  dried  fruit  growers 
and  processors  to  establish  prices  at  a  fair  level. 
(Emphasis  supplied.) 

At  R.  57  the  Court  stated  that  the  press  release  "cul- 
minated efforts  on  the  part  of  all  parties  to  stabilize 
the  raisin  market." 

In  any  event,  the  docket^*^  and  the  testimony   (R. 


-^  Although  Grady,  official  in  the  Company,  and  principal  witness 
for  appellee,  and  appellee's  counsel  repeatedly  referred  to  the  pro- 
gram as  a  purchase  program,  even  Grady  when  off-guard  made 
statements  conceding  that  the  objective  of  the  program  was  price 
support  (R.  171,  177,  248). 

•*^  The  docket  states  that  its  purpose  is  to  afford  "necessary  price 
support  *  *  *  during  the  period  of  adjustment"  (Plaintiff's  Ex- 
hibit 4  p.  2).  The  amendment  which  is  the  subject  of  this  litiga- 
tion increased  the  maximum  raisin  purchase  to  126,000  tons,  "if 
*  *  *  such  action  would  be  required  in  order  to  carry  on  success- 
fully the  price  support  program"  (Plaintiff's  Exhibit  4,  Amend- 
ment 1  to  Docket  OC-95a). 
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355,  357,  362^363,  480-481,  530)'  make  it  clear  that  price 
support  was  the  object  of  the  program '''  and  that  the 
money  used  came  from  funds  appropriated  by  Con- 
gress for  price  support  (R.  428). 

Summarizing,  the  courts  have  consistently  held  that 
the  Grovermnent  is  not  liable  in  damages  for  its  public 
and  general  acts,  and  price  supports,  along  with  mini- 
mum wages  and  protective  tariffs,  are  parts  of  a  legis- 
lative program  designed  to  stabilize  the  domestic  econ- 
omy, not  only  for  general  welfare  purposes,  but  to 
withstand  demands  made  upon  the  economy  in  the 
support  of  our  national  defense  and  our  foreign  policy. 
The  changes  in  the  price  support  program  being  sov- 
ereign acts,  appellant  is  not  liable  in  damages  unless 
there  was  a  contract  to  reimburse  appellee  for  such 
damages;  and  this  brings  us  to  the  next  issue. 

II 

There  Was  No  Breach  of  An  Implied  Contract 

Although  the  activities  of  the  sovereign  are  Govern- 
mental in  nature,  and  therefore,  clothed  in  sovereign 
immunity,  it  is  also  true,  of  course,  that  the  sovereign 
may  and  frequently  does  waive  its  immunity.  Thus, 
under  the  Tucker  Act  the  sovereign  may  be  held  liable 
for  breach  of  contract,  and  under  the  Federal  Tort 
Claims  Act,  for  certain  torts.  The  present  action  is 
based  upon  alleged  breach  of  contract,  and  necessarily 
rests  upon  the  assumption  that  although  the  changes 
in  the  price  support  program  were  of  a  sovereign 
character,  CCC  contracted  to  compensate  The  Com- 

^^  The  Governmental  nature  of  the  program  is  further  suggested 
by  the  proposed  usage  of  the  Governmental  purchased  raises  for 
school  lunches,  foreign  relief,  the  armed  forces,  and  eleemosynary 
institutions  (R.  357,  478). 
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paiiy  for  any  damages  which  resulted  from  such  sov- 
ereign acts.  CCC  made  no  express  agreement  for  com- 
pensation and  the  District  Court's  judgment  does  not 
rest  on  any  such  base.    The  court  ruled  (R.  58) : 

It  was  implied  in  the  very  nature  of  the  trans- 
action that  the  CCC  would  do  nothing  to  prevent 
or  hinder  performance  on  the  part  of  the  plain- 
tiff. (Citing  United  States  v.  Peck,  102  U.S.  64; 
Cf.  Baily  v.  Railroad  Co.,  84  U.S.  95;  Merriam 
V.  United  States,  107  U.S.  437,  444.)  The  drastic 
and  radical  departure  of  the  government  policy 
constituted  a  breach  of  the  implied  agreement 
with  plaintiff.  (Citing  Fuller  Co.  v.  United  States, 
69  F.  Supp.  409;  also  Sunswick  Corp.  v.  United 
States,  75  F.  Supp.  221.) 

The  liability  based  on  an  implied  contract  could 
conceivably  rest  on  two  premises:  (1)  That  by  en- 
tering into  contracts  of  purchase,  CCC  impliedly 
agreed  to  refrain  from  any  action  which  would  in- 
crease The  Company's  cost  of  performance ;  that  CCC's 
amended  program  increased  The  Company's  cost  and 
appellant  is  liable  therefor.  (2)  That  the  press  re- 
lease of  September  ^  1947,  and/or  statements  made 
by  CCC  officials  constituted  a  promise  by  CCC  to 
prospective  vendors  that  the  purchase  of  1947  crop 
raisins  would  be  limited  to  61,000  tons,  from  which 
promise  it  can  reasonably  be  implied  that  in  the  event 
of  a  change  in  program,  CCC  would  compensate 
vendors  for  whatever  damage  was  caused  thereby. 

The  District  Court's  legal  theory  of  liability  is  not 
entirely  clear  to  appellant.  Therefore,  we  shall  briefly 
examine  both  possibilities. 
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As  to  the  Implied  Contract  Not  to  Hinder  Performance 

It  is  true  that  contractors  are  obliged  to  cooperate 
(42  Col,  L.  Rev.  903),  but  the  rule  of  cooperation  does 
not  prevent  a  buyer  from  entering  into  a  competitive 
market.  The  Restatement  of  Contracts,  Sec.  315,  in 
illustrating  this  point  gives  the  following  example: 

3.  A  contracts  to  sell  and  B  to  buy  in  the  future 
a  large  quantity  of  Georgia  pine.  Before  the 
time  for  performance  B  makes  large  purchases 
of  Georgia  pine  from  other  parties,  thereby  mak- 
ing it  more  difficult  for  A  to  fulfill  his  contract. 
B  has  not  committed  a  breach  of  contract.  Risk 
of  such  hindrance  as  has  occurred  was  assumed 
by  A.  If  B's  purpose  in  making  other  purchases 
was  to  corner  the  market,  or  otherAvise  hinder 
performance  in  ways  or  for  purposes  not  within 
the  risk  assumed,  he  would  have  committed  a 
breach. 

In  regard  to  this  point,  Williston  states,   (Contracts. 
Rev.  Ed.  Sec,  1293A,  p.  3688) : 

An  exception  to  this  principle  must  be  made 
where  the  hindrance  is  due  to  some  action  of  the 
promisor  which  under  the  terms  of  the  contract 
or  the  customs  of  business  he  was  permitted  to 
take.  Thus,  if  a  party  seeking  to  secure  all  the 
merchandise  of  a  certain  character  which  he  could, 
entered  into  a  contract  for  a  quantity  of  the  re- 
quired goods,  and  subsequently  made  performance 
of  the  contract  by  the  seller  more  difficult  by  mak- 
ing other  purchases  which  increased  the  scarcity 
of  tlie  available  supply,  his  conduct  would  furnish 
no  excuse  for  refusal  to  perform  the  prior  con- 
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tract.  An  interesting  comparison  with  such  a  case 
is  suggested  by  several  cases  where  one,  owning  a 
play  subject  to  a  contract  to  pay  another  a  share 
of  the  profits  from  its  production  on  the  stage, 
sells  to  a  moving  picture  company  the  right  to 
produce  a  "  talkie, '^  thereby  rendering  slight  the 
chance  of  profit  from  j^roduction  on  the  stage. 
The  hindrance  was  held  a  breach  of  implied  duty. 
It  was  not  a  risk  naturally  and  properly  to  be 
anticipated.  [Williston  on  Contracts  (Revised 
Edition),  sec.  1293A,  p.  3688.] 

Corbin  on  Contracts  (Sec.  947)  declares  that 
"where  prevention  or  hindrance  was  reasonably  neces- 
sary in  carrying  on  a  party's  other  business  *  *  * 
and  *  *  *  which  both  parties  contemplated  the 
possibility  of  *  *  *  when  the  contract  was  made" 
there  is  no  implied  contract. 

The  scope  and  effect  of  this  rule  can  best  be  illus- 
trated by  reference  to  specific  cases.  In  United  States 
V.  Fidelity  &  Deposit  Co.  of  Maryland,  152  F.  596 
(C.  A.  2),  it  appeared  that  one  Conklin  had  two  con- 
tracts with  the  Government.  One  was  to  remove  stone 
from  a  quarry  leased  by  the  Government,  and  the  other 
was  to  furnish  stone  for  construction  of  a  Government 
breakwater.  Conklin  was  using  the  stone  taken  from 
the  leased  property  for  the  breakwater,  as  the  Gov- 
ernment knew.  Nevertheless,  the  Government  allowed 
its  lease  to  expire,  and  Conklin  alleged  that  this  act 
released  him  from  his  obligation  to  furnish  stone  for 
the  breakwater.    The  court  stated  (p.  599)  : 

The  rule  is  elementary  that  where  the  parties 
have  deliberately  put  their  engagement  in  writ- 
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ing  *  *  *  the  writing  is  presumed  to  contain 
the  entire  contract,  and  all  the  prior  and  con- 
templated regulations  are  merged  therein,  and 
cannot  be  shown  by  parol  evidence.  The  writing, 
it  is  true,  may  be  read  in  the  light  of  surrounding 
circumstances  in  order  more  perfectly  to  under- 
stand   the    meaning    and    intent    of    the    parties 

45-         *         -X-   32 

The  contract  was  unambiguous,  and  the  court  be- 
low erred  in  making  a  contract  between  the  parties 
by  parol  evidence  which  obligated  Conklin  to  fur- 
nish the  particular  stone  which  he  had  contracted 
to  purchase  from  the  government,  instead  of  any 
other  stone  which  might  be  of  the  quality  of  the 
sample  submitted  with  his  bid.     *     *     * 

♦  »***** 

We  have  not  overlooked  the  case  of  United  States 
V.  Peck,  102  U.S.  64  *  *  *.  If  it  encroaches 
upon  the  rules  to  which  we  have  adverted,  its 
authority  ought  not  to  be  extended  to  cases  in 
which  the  facts  are  not  practically  identical. 

In  Megan  v.  Updike  Grain  Corp.,  94  F.  2d  551, 
(C.  A.  8),  cert,  denied,  305  U.S.  663  (1938),  Megan, 
the  trustee  in  bankruptcy  for  the  Chicago  and  North- 
western Railroad,  sued  to  recover  unpaid  rental  on 
a  grain  elevator  in  Omaha,  Nebraska,  leased  to  the 
defendant,  and  owned  by  the  railroad.  The  defendant 
pleaded  frustration,  based  on  the  fact  that  when  the 
lease  was  executed  the  railroad  rates  encouraged  the 


•''2  In  the  instant  case  the  contract  provided  (Art.  12) :  "no  changes 
in  the  terms  and  conditions  of  the  Contract  shall  be  allowed  unless 
the  same  have  been  ordered  in  writing  by  the  Agency  and  a  change 
in  price,  if  any,  has  been  stated  in  such  order," 


36 

flow  of  grain  into  the  Omaha  market,  but  that  after 
execution  of  the  lease,  plaintiff  joined  with  other  rail- 
roads in  procuring  new  rate  orders  from  the  I.C.C. 
which  resulted  in  the  diversion  of  the  grain  from  the 
Omaha  market,  making  the  grain  elevator  unprofit- 
able to  operate.  The  court,  in  overruling  this  defense, 
stated  (p.  554)  : 

The  railroad  cannot  on  this  account  be  accused 
of  having  violated  the  lease  by  making  the  lessee 's 
obligation  more  burdensome.  These  additional 
charges  were  a  part  of  general  rate  increase  an- 
nounced by  all  the  carriers  in  that  territory  and 
applied  to  all  shippers  of  grain.  The  Northwest- 
ern R.R.,  as  lessor  of  the  elevator,  made  no  ex- 
press or  implied  promise  that  it  would  refrain 
from  joining  the  other  railroads  in  a  general  policy 
which  might  react  unfavorably  upon  its  lessee's 
business. 

The  movement  of  grain  *  *  *  varies  with 
many  factors  which  are  as  unpredictable  as  rail- 
road rates,  weather  and  crop  conditions.  Govern- 
ment agrieultural  policy,  foreign  markets,  and 
general  economical  conditions  are  a  few  of  them. 
TJie  Joss  of  profits  due  to  a  sudden  change  in  one 
of  these  factors  is  a  risk  assumed  *  *  *  (n 
the  absence  of  an  express  provision  *  *  -  to 
the  contrary.    (Emphasis  supplied) 

The  case  most  frequently  cited  in  support  of  the 
"assumption  of  risk"  rule  is  Iron  Trade  Products  Co. 
V.  Wilkoff  Co.,n6  Alt.  150  (Pa.).  The  plaintiff  in  that 
case  had  a  contract  to  buy  2,000  tons  of  a  certain  kind 
of  rails  from  the  defendant.  Defendant  failed  to  per- 
form, alleging  that  plaintiff  had  bought  the  rails  which 
defendant  intended  to  purchase  to  fulfill  his  contract 


37 

with  plaintiff.  The  Supreme  Court  of  Pennsylvania 
upheld  the  trial  court's  ruling  that  the  affidavit  of  de- 
fense was  insufficient,  saying : 

In  effect,  the  affidavit  of  defense  avers  the  supply 
of  such  rails  was  very  limited,  there  being  only  two 
places  in  the  United  States  (one  in  Georgia  and  one 
in  West  Virginia)  where  they  could  be  obtained  in 
quantities  to  fill  the  contract,  and  that  pending  the 
time  for  delivery  defendant  was  negotiating  for  the 
required  rails  when  plaintiff  announced  to  the 
trade  its  urgent  desire  to  purchase  a  similar  quan- 
tity of  like  rails  and  in  fact  bought  887  tons  and 
agreed  to  purchase  a  much  larger  quantity  from  the 
parties  with  whom  defendant  had  been  negotiating, 
further  averring  this  conduct  on  behalf  of  plaintiff 
reduced  the  available  supply  of  relaying  rails  and 
enhanced  the  jorice  to  an  exorbitant  sum,  rendering 
performance  by  defendant  impossible.  The  affi- 
davit, however,  fails  to  aver  knowledge  on  part  of 
plaintiff  that  the  supply  of  rails  was  limited  or  any 
intent  on  its  part  to  prevent,  interfere  with,  or 
embarrass  defendant  in  the  performance  of  the 
contract ;  and  there  is  no  suggestion  of  any  under- 
standing, express  or  implied,  that  defendant  was  to 
secure  the  rails  from  any  particular  source,  or  that 
plaintiff  was  to  refrain  from  purchasing  other 
rails;  hence  it  was  not  required  to  do  so.  The  true 
rule  is  stated  in  Williston  on  Contracts,  p.  1308,  as 
quoted  by  the  trial  court,  viz. : 

"If  a  party  seeking  to  secure  all  the  merchandise 
of  a  certain  character  which  he  could,  entered  into 
a  contract  for  a  quantity  of  the  required  goods,  and 
subsequently  made  performance  of  the  contract  by 
the  seller  more  difficult  by  making  other  purchases 
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which  increased  the  scarcity  of  the  available  sup- 
ply, his  conduct  would  furnish  no  excuse  for  refusal 
to  perform  the  prior  contract." 

Mere  difficulty  of  performance  will  not  excuse  a 
breach  of  contract.  Corona  C.  &  C.  Co.  v.  Dickin- 
son, 261  Pa.  589,  104  Atl.  741 ;  James  v.  Scott,  50 
Pa.  178,  98  Am.  Dec.  328 ;  35  Cyc.  345.  Defendant 
relies  upon  the  rule  stated  in  United  States  v.  Peck, 
102  U.S.  64  26  L.  Ed.  46,  that— 

"The  conduct  of  one  party  to  a  contract  which 
prevents  the  other  from  performing  his  part  is  an 
excuse  for  nonperformance." 

The  cases  are  not  parallel.  Here  plaintiff's  con- 
duct did  not  prevent  performance  by  defendant,  al- 
though it  may  have  added  to  the  difficulty  and  ex- 
pense thereof.  There  is  no  averment  that  plaintiff's 
purchases  exhausted  the  supply  of  rails,  and  the 
advance  in  price  caused  thereby  is  no  excuse.  The 
Peck  Case  stands  on  different  ground.  There  Peck 
contracted  to  sell  the  government  a  certain  quantity 
of  hay  for  the  Tongue  River  station,  and  the  trial 
court  found  it  was  mutually  understood  the  hay 
was  to  be  cut  on  government  lands  called  "the  Big 
Meadows,"  in  the  Yellowstone  valley,  which  was 
the  only  available  source  of  supply,  also  that  there- 
after the  government  caused  all  of  that  hay  to  be 
cut  for  it  by  other  parties,  in  view  of  which  Peck 
was  relieved  from  his  contract. 

These  cases  indicate  that  courts  will  not  circumscribe 
the  normal  activities  of  a  contracting  party  which  may 
hinder  the  other  party's  performance,  unless  the  evi- 
dence reasonably  leads  to  a  conclusion  that  the  defend- 
ant had  agreed  so  to  limit  his  activities. 
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The  proof  of  such  a  promise,  be  it  express  or  implied, 
must  rest  on  fact — not  merely  equitable  considerations. 
United  States  v.  Minnesota  Mutual  Investment  Co.,  271 
U.S.  212,  211-,  Hales  v.  United  States,  113  F.  Supp.  505 
(Okla.)  ;  Chicago  Cold  Storage  Co.  v.  United  States,  57 
C.  Cls.  221,  afe'd.  263  U.S.  611  -,  Cherry  wood  Apts.,  Inc. 
V.  United  States,  98  P.  Supp.  577  (C.  Cls.). 

Also  analogous  are  the  cases  involving  damages  due 
to  the  sovereign  acts  of  the  Government.  In  such  cases 
the  parties  have  not  been  relieved  of  their  contractual 
responsibility  because  of  sovereign  interference,  the 
courts  holding  that  the  parties  assumed  the  risk  of  such 
interference.^^  In  Columbia  Raihvay  and  Power  Co. 
V.  City  of  Columbus,  249  U.S.  399  (1918) ,  the  street  rail- 
way obligated  itself  to  furnish  services  to  the  city  for 
25  years  at  specified  rates.  Subsequently,  the  war 
started  and  the  War  Labor  Board  increased  the  wages 


^^  Somewhat  parallel  cases  concern  situations  where  expenditures 
were  made  by  private  contractors  for  the  fulfillment  of  Government 
contracts.  The  contracts  were  terminated,  and  the  contractors  sued 
to  recover  their  expenditures,  claiming  breach  of  an  implied  con- 
tract. The  courts  held  the  Government  not  liable.  Chicago  Cold 
Storage  Co.  v.  United  States,  supra;  Hales  v.  United  States,  supra. 
In  the  Hales  case  the  court  said: 

There  is  nothing  in  the  contracts  *  *  *  that  either  expressly 
or  impliedly  can  be  construed  that  the  defendant  was  concerned 
in  any  manner  in  the  cost  or  maintenance  of  an  airport.  *  *  * 
under  such  contracts  the  mere  fact  that  a  contractor  suffers  a 
loss  in  his  business  venture  does  not  entitle  him  to  recover. 

In  the  Chicago  Cold  Storage  Co.  case,  supra,  the  court  held — 

Our  search  for  the  things  said  or  done  out  of  which  there  may 
be  erected  the  implication  of  a  promise  on  the  part  of  the 
United  States  to  reimburse  this  expense  is  vain.  *  *  *  We 
find  no  element  of  obligation. 

The  court,  in  the  latter  case,  indicated  that  the  contractor,  an  ex- 
perienced businessman,  should  have  protected  himself  by  express 
provisions  in  the  contract,  instead  of  expecting  the  court  to  strain 
implications  out  of  the  surrounding  circumstances. 
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of  plaintiff's  employees  to  a  point  where  the  railway 
was  not  making  money.  The  railway  asked  for  an  in- 
junction against  the  enforcement  of  the  ordnance  which 
had  fixed  the  rates  and  which  constituted  a  contract  he- 
tween  the  parties.    The  court  stated : 

it  is  undoubtedly  true  that  the  breaking  out  of  the 
World  War  was  not  contemplated,  nor  was  the  sub- 
sequent action  of  the  War  Labor  Board.  *  *  * 
That  there  might  be  a  rise  in  the  cost  of  labor,  *  "^  * 
might  reasonably  have  been  within  their  contem- 
plation when  the  contract  was  made  and  provisions 
made  accordingly.  *  *  *  it  may  be  *  *  *  a 
case  of  a  hard  bargain.  But  equity  does  not  relieve 
from  hard  bargains  simply  because  they  are  such. 

In  Lloyd  v.  Murphy,  153  Pac.  47  (Cal.),  the  defendant 
leased  certain  premises  for  the  establishment  of  an 
automobile  agency.  The  war  resulted  in  regulations 
restricting  the  production  of  automobiles.  This  seri- 
ously curtailed  plaintiff's  operations.  The  court  never- 
theless held  that  plaintiff  was  liable  for  the  rent.  It 
stated  (p.  50)  that  in  connection  with  the  doctrine  of 
frustration  it  must  be  ascertained  whether  the  risk  was 
"reasonably  foreseeable".  If  so,  the  court  held  that 
provision  should  have  been  made  for  such  a  contingency 
in  the  contract,  and  further  that  "the  absence  of  such  a 
provision  gives  rise  to  the  inference  that  the  risk  was 
assTuned."  The  court  found  (p.  51)  that  there  was  no 
l^roof  that  the  risk  involved  was  an  "unanticipated  cir- 
cumstance wholly  outside  the  contemplation  of  the 
parties,"  and  further  stated, 

it  cannot  be  said  that  the  risk  of  war  and  its  conse-  i 
quences  necessitating  restriction  of  the  productioi 
and  sale  of  automobiles  was  so  remote  a  contin- 
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gency  that  its  risk  could  not  be  foreseen  by  the  de- 
fendant, an  experienced  automobile  dealer. 

Also  see :  Brouyne  v.  Fletcher  Aviation  Cor}).,  155  Pac. 
2d  896  (Cal.)  ;  Frazier  v.  Collins,  187  S.W.  2d  816  (Ky.) , 
and  Thomson  v.  Thomson,  146  N.E.  451  (111.)  app.  dis. 
273  U.S.  638. 

In  the  case  at  bar,  as  the  subsequent  discussion  will 
demonstrate,  it  cannot  be  said  that  the  change  in 
program  was  an  "unanticipated  circumstance  wholly 
outside  the  contemplation  of  the  parties. ' '  Indeed,  the 
possibility  of  change  was  patently  The  Company's 
major  concern,  since  it  was  selling  short. 

We  believe  that  the  foregoing  authorities  make  it 
clear  (1)  that  the  mere  agreement  to  purchase  a  com- 
modity from  A  does  not  foreclose  the  buyer  from  pur- 
chasing like  commodities  from  other  vendors,  even 
though  such  competitive  purchase  results  in  increasing 
A's  cost  of  performance;  (2)  that  in  the  absence  of 
persuasive  evidence  to  the  contrary  contractors  are 
presumed  to  have  assumed  the  risk  attendant  upon  the 
exercise  of  sovereign  functions.  Thus,  had  The  Com- 
pany here  while  in  a  short  position  sold  to  a  private 
corporation,  and  had  CCC  as  a  sovereign  then  placed  a 
large  order  of  raisins  for  use  of  its  armed  forces,  it 
seems  most  unlikely  that  The  Company  would  be  able 
to  escape  performance  of  its  private  contract  by  reason 
of  the  fact  that  the  sovereign's  purchase  increased  the 
market  price  of  raisins. 

Of  course,  if  the  Government  in  its  contractual  ca- 
pacity prevents  performance,  the  other  party  is  excused 
from  performance.  United  States  v.  Peck,  102  U.S.  65. 
This  case  appears  to  be  the  authority  upon  whicli  the 
District  Court  in  the  instant  action  pegged  its  decision 
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and,  therefore,  deserves  detailed  analysis.  There, 
plaintiff  contracted  to  supply  hay  to  an  army  fort. 
There  was  a  mutual  understanding  by  both  the  chief 
quartermaster  (General  Card)  as  contracting  officer, 
and  Peck  that  the  150  tons  of  hay  to  be  cut  and  supplied 
by  Peck  to  the  Tongue  River  garrison  in  Montana  terri- 
tory was  to  be  cut  from  the  Government  owned  land  at 
Big  Meadows.  General  Card  mistakenly  believed  there 
was  a  large  quantity  of  hay  available,  although,  in  fact, 
there  was  actually  not  more  than  1,000  tons.  The  Indi- 
ans had  destroyed  all  other  sources  of  hay  in  the  area. 
General  Hazen,  a  post  commandant  in  the  area,  under 
a  vague  telegram  of  instruction  entered  into  a  contract 
with  another  contractor  for  1,000  tons  of  hay  from  the 
Big  Meadows.  Almost  a  w^eek  later  General  Hazen 
learned  of  Peck's  contract  and  told  his  contractor  to 
continue  cutting  the  Big  Meadows  grass  at  his  own  risk. 
General  Hazen  later  told  General  Card  he  didn't  think 
Peck  could  comply  wdth  his  contract.  When  Peck's 
man  arrived  at  Big  Meadows  he  found  the  hay  being 
cut,  and  searched  in  vain  for  other  hay.  A  number  of 
other  misunderstandings  and  misfortunes  also  existed 
with  respect  to  Peck's  contract.  The  Government  with- 
held from  the  money  due  Peck  for  wood  cut  under  liis 
contract  ' '  over  $40,000  for  the  non-delivery  of  150  tons 
of  hay."    14C.  Cls.  HI. 

These  facts  led  both  the  Court  of  Claims  and  the 
Supreme  Court  to  conclude  that  the  Government  hadl 
prevented  the  performance  of  the  contract,  and  thatj 
Peck's  default  was  thus  excusable.'* 


^*  Attempts  have  been  made  by  contractors  to  extend  this  ruling 
to  other  situations  involving  actions  which  increased  the  cost  of  per- 
formance, but  without  success.  Ujiited  States  v.  Fidelity  &  Deposit\ 
Co.,  supra;  Iron  Trade  Products  v.  Wilkoff,  supra. 
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Certainly  the  Peck  case  is  not  apposite.  The  Peck 
case  was  concerned  with  total  prevention,  involved  vio- 
lation of  an  express  agreement,  and  was  not  a  suit  for 
affirmative  relief.  The  instant  action,  if  we  follow  the 
opinion  of  the  District  Court  involves  right  to  recover 
the  increased  cost  of  performance  allegedly  due  to 
breach  of  an  implied  agr cement. ^^ 

Nor  are  the  other  two  cases  cited  by  the  District  Court 
in  support  of  its  proposition  that  the  drastic  change  of 
Government  policy  constituted  a  breach  of  the  implied 
agreement  in  point.  In  George  A.  Fuller  Co.  v.  United 
States,  69  F.  Supp.  409,  C.  Cls.,  plaintiff  entered  into  a 
contract  with  the  United  States  for  the  construction  of 
a  building.  The  United  States  w^as  to  furnish  the 
models  needed  for  ornamentation.  The  Government's 
delay  in  furnishing  the  models  held  up  completion  of 
the  project  to  plaintiff's  material  damage.  Plaintiff 
sued  and  recovered.  This  case  involves  simply  a  com- 
mon instance  where  a  promissor  cannot  perform  until 
something  has  been  done  by  the  promisee,  and  the  court 
correctly  concluded  that  there  was  an  implied  promise 
by  the  Government  to  furnish  the  models  in  time  to 
permit  performance  within  the  period  specified  by  the 
court.  However,  this  situation  is  not  parallel  to  the 
present  case.  CCC  was  obliged  to  do  nothing  (except 
issue  shipping  orders)  as  a  condition  23recedent  to  The 
Company's  performance. 

In  Sunswick  Corporation  v.  United  States,  75  F. 
Supp.  221  (C.  Cls.),  also  cited  by  the  District  Court,  the 
Government  expressly  bound  itself  to  pay  the  increased 


•^•'''Two  other  cases  cited  by  tlie  District  Court  iMerrinm  v. 
United  States,  107  U.S.  437,  444;  Baily  v.  Railroad  Co.,  84  U.S. 
96)  simi)ly  support  the  proposition  that  contracts  may  be  inter- 
preted in  the  light  of  the  surrounding  circumstances. 
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cost  of  wages  ordered  pursuant  to  "Executive  Order 
No.  9250  and  regulations  issued  thereunder."  Wages 
were  increased  upon  order  of  the  Wage  Adjustment 
Board  pursuant  to  said  orders  and  regulations.  The 
court  held  that  plaintiff  was  entitled  to  an  adjustment 
under  its  contract.    The  court  stated: 

The  increased  wage  costs  for  which  plaintiff  seeks 
to  be  reimbursed  resulted  not  from  the  Govern- 
ment 's  public  and  general  act  in  setting  up  its  war- 
time system  for  controlling  and  adjusting  wages, 
nor  from  any  widespread  and  general  application 
of  a  device  created  for  this  public  purpose  as  a 
matter  of  national  policy,  but  rather  from  a  specific 
order  issued  on  a  particular  job  by  one  agency  of 
the  Government,  to  wit,  the  Wage  Adjustment 
Board,  to  whom  the  contracting  agency,  the  War 
Department,  had  by  a  provision  of  its  contract 
delegated  authority  to  modify  the  specifications  as 
to  wage  rates,    (p.  228.) 

We  know  of  no  reason  why  the  Government  may 
not  by  the  terms  of  its  contract  bind  itself  for  the 
consequences  of  some  act  on  its  behalf  which,  but 
for  the  contract,  would  be  non-actionable  as  an 
act  of  the  sovereign.  As  shown  in  Bostwick  v. 
United  States,  94  U.  S.  53,  69,  24  L.  Ed.  65,  the 
liability  of  the  Government  in  such  circumstances! 
rests  upon  the  contract  and  not  upon  the  act  of  th( 
Government  in  its  sovereign  capacity,     (p.  228.)] 

This  case  is  entirely  irrelevant  since  in  the  instant  matn 
ter  we  have  no  express  contract  to  pay  increased  cost] 
but  are  attempting  to  determine  if  an  implied  agree- 
ment can  be  found  in  the  surrounding  circumstancesJ 
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Summarizing,  we  believe  it  incontrovertible  that  tbe 
mere  execution  of  a  contract  to  buy  raisins  from  The 
Company  did  not  impose  any  obligation  upon  CCC  to 
refrain  from  buying  raisins  from  other  packers,  even 
though  such  purchases  might  have  increased  the  market 
price  of  raisins.  The  District  Court,  as  we  read  its  opin- 
ion, did  not  appear  to  predicate  liability  on;  any  such 
notion  of  implied  obligation.  The  Court's  conclusion 
apparently  rests  upon  the  issuance  of  the  press  release, 
and  the  purported  rei3resentations  contained  therein. 

This  brings  us  to  the  major  issue  of  the  case,  to  wit, 
was  there  a  promise  made  by  CCC  to  limit  its  purchase 
to  61,000  tons  of  raisins,  upon  which  promise  the  pack- 
ers relied  to  their  damage  ? 

As  to  CCC's  Promise  to  Limit  the  Purchase  of  Raisins 

The  material  facts  may  bear  repeating  at  this  point. 
CCC  formulated  a  price  support  program  which  had 
for  its  purpose  the  removal  of  a  substantial  portion  of 
an  estimated  dried  fruit  surplus,  including  raisins,  and 
the  subsequent  realization  of  a  stabilized  market  price 
of  approximately  $125-$135  per  ton  for  raisins.  CCC 
adopted  a  dried  fruit  docket  which  provided  for  the 
purchase  of  61,000  tons  of  raisins,  out  of  an  estimated 
crop  of  325,000  tons  of  which  it  was  believed  that  only 
225,000  tons  could  be  absorbed  in  the  competitive 
domestic  market.  The  Secretary  of  Agriculture  an- 
nounced this  program  on  September  5,  1947  by  a  press 
release  issued  in  Albuquerque,  New  Mexico.  The 
market  did  not  respond  as  anticipated.  The  raisin 
growers  refused  to  sell  their  crop  at  prices  which  were 
being  offered  by  the  packers  and  subsequently  CCC 
amended  its  ]irogram  by  providing  for  the  purchase  of 
an  additional  60,000  tons  of  raisins  from  either  growers 
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or  packers  and  by  a  further  provision  that  packers  sell- 
ing to  CCC  after  November  26,  1947,  certify  that  they 
had  paid  the  grower  a  minimum  of  $135  per  ton. 

The  Company,  probably  the  largest  independent 
packer  in  California,  had  entered  into  contracts  to  fur- 
nish CCC  14,000  tons  of  raisins  which  contracts  were 
executed  before  the  program  modifications  were  an- 
nounced. The  contracts  are  in  the  record  as  plaintiff's 
Exhibits  10  and  15.    In  their  essence,  they  provided  for : 

(1)  Purchase  by  the  CCC  of  14,000  tons  of  raisins; 

(2)  delivery  of  this  tonnage  in  specified  periods;  and 

(3)  payment  for  tonnage  at  agreed  prices.  There  were 
also  other  terms  relating  to  shipping  points,  carrying 
charges,  quality,  containers,  markings,  inspection,  etc. 
The  contracts  did  not  contain  any  reference  to  the  press 
release  of  September  5,  1947,  or  any  statement  or  sug- 
gestion that  the  Government's  purchase  program  would 
be  limited  to  a  certain  quantity,  nor  is  there  any  lan- 
guage of  any  description  in  tha  contracts  from  which 
such  a  limitation  can  be  reasonably  implied. 

At  the  time  of  entering  into  the  contracts,  The  Com- 
pany did  not  have  the  raisins  on  hand  to  furnish  the 
Government,  but  sold  short  in  the  expectation  that 
prices  would  drop  to  a  level  which  would  permit  them 
to  perform  the  Government  contracts  without  loss,  (and 
probably  with  great  profit).  The  Company  contends 
that  the  second  entry  of  the  Government  into  the  market 
strengthened  prices  and;  by  reason  thereof  the  raisins 
supplied  to  the  Government  cost  The  Company  more 
than  they  would  have  cost  had  the  Government  adhered 
to  its  program  as  first  announced. 

After  reviewing  the  factual  background,  the  District 
Court  stated  (R.  58)  : 
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Defendant  suggests  that  plaintiff  assTimed  the 
risk  of  a  change  in  the  government  program.  This 
is  a  misapplication  of  the  doctrine  of  assumption  of 
risk.  The  parties  did  not,  nor  could  they,  con- 
template the  possibility  of  government  hindrance 
or  interference  with  the  raisin  purchase  program 
as  outlined  in  the  September  5th  announcement. 

First,  let  us  analyze  the  statement  that  The  Company 
could  not  have  assumed  the  risk  of  a  change  in  the 
program.  This  involves  consideration  of  (1)  the  risks 
inherent  in  the  price  support  operation  (for  if  The 
Company  knew  or  should  have  known  of  the  possibility 
of  a  change  in  program,  the  risk  was  necessarily  as- 
sumed) ;  and  (2)  the  factual  representations  made  by 
CCC  and  allegedly  relied  upon  by  The  Company. 

The  Inherent  Bisk 

The  announced  objective  of  the  program  was  to 
achieve  prices  which  would  be  fair  to  both  producer  and 
consumer,^*^  and  the  press  release  so  stated.  The  pro- 
gram was  not,  as  The  Company  knew,  for  the  benefit 
of  the  packers  (R.  171,  496) .  CCC  at  the  time  of  formu- 
lating its  plan  had  to  rely  on  estimates  of  crop,  domestic 
and  foreign  requirements,  etc.  It  had  no  way  of  know- 
ing whether  the  plan  initially  formulated  would  bring 
stabilized  and  fair  prices.  In  view  of  these  facts,  known 
to  The  Company,  how  could  it  assume  that  the  program, 
as  initially  formulated,  would  be  rigidly  adhered  to, 
particularly  in  a  year  of  transition.^^ 


^^  Plaintiff's  Exhibit  4,  and  Smith  had  told  the  packers  the  Gov- 
ernment would  not  let  prices  fr,o  to  "pot."     (R.  494). 

^"^  R.  359,  473,  482.  In  1946  producers  had  received  an  average 
of  $312  per  ton,  due  to  post  war  demand  for  California  wines.  In 
1947  prices  were  less  than  one-half  this  amount. 
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Contrary  to  the  expectations  of  CCC,  the  program 
did  not  result  in  fair  prices  to  the  grower  (CCC's  plan 
was  to  establish  a  price  of  $125  to  $135  per  ton  (R.  248, 
578-579,  448,  459).  According  to  Grady,  a  Company 
official  and  the  appellee's  chief  witness,  prior  to  the 
Government  announcement,  he  believed  that  prices,  if 
left  alone  would  have  dropped  to  $80.00  per  ton  (R. 
345).  Following  the  announcement  of  the  program, 
which  contemplated  the  removal  of  approximately  60% 
of  the  estimated  surplus,  the  market  was  "demoralized" 
and  in  "chaos"  (Grady,  R.  341-345,  183).  In  short,  the 
plan  was  a  failure,  due,  in  part  at  least,  to  the  packers' 
failure  actively  to  enter  the  market  (R.  410,  501). 

CCC  did  not,  as  appellee  now  alleges  it  was  commit- 
ted to  do,  sit  on  its  collective  hands.  CCC  was  charged 
with  the  duty  of  protecting  the  economy,  and  it  quickly 
revised  the  plan  to  fit  the  exigencies  of  the  times.  Modi- 
fications from  time  to  time  increased  total  dried  fruit 
purchases  to  283,000  tons,  instead  of  the  133,000  tons 
originally  announced  (Plaintiff's  Exhibit  5).  The 
record  is  silent  as  to  what  profit  plaintiff  made  from 
this  increased  purchase  program  in  other  dried  fruits, 
but  as  Senator  Anderson  pointed  out,  The  Company  was 
delighted  with  the  program  for  prunes,  since  it  was  in  a 
long  position,  but  very  unhappy  with  the  raisin  pro- 
gram because  it  was  short.    (R.  466). 

Thus,  we  have  a  price  support  program  designed  for 
the  benefit  of  the  farmer,  a  program  which  had  fallen 
far  short  of  its  goal,  all  of  which  was  known  to  The 
Company  before  submitting  its  bid;  and  despite  the 
imperative  requirement  of  flexibility  in  programs  of 
this  nature,  predicated  as  they  are  on  a  large  numl)er 
of  variables,  the  District  Court  found  that  the  iiarties 
did  not  and  could  not  contemplate  a  modification.    This 
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conclusion  is  beyond  comprehension,  unless  we  find 
some  representation  by  CCC  that  there  would  be  no 
change  of  program. 

The  Factual  Representations 
The  press  release  stated : 

Secretary  of  Agriculture  Clinton  P.  Anderson 
announced  that  Commodity  Credit  Corporation 
will  purchase  up  to  133,000  tons  of  dried  apples, 
dried  peaches,  dried  prunes  and  raisins  if  the  pur- 
chase of  this  total  quantity  of  dried  fruits  is  neces- 
sary to  provide  outlets  for  the  relatively  large  1947 
production.  The  purchases  will  assist  the  industry 
in  disposing  of  this  expected  surplus  of  supply  and 
provide  an  excellent  food  for  foreign  relief  feeding 
and  school  lunches. 

The  maximum  limit  of  133,000  tons  is  divided 
into  purchase  of  2,250  tons  of  dried  apples,  3,750 
tons  of  dried  peaches,  61,000  tons  of  raisins,  and 
66,000  tons  of  dried  prunes. 

Purchases  of  the  dried  fruits  under  the  program 
will  be  made  from  processors  and  packers  of  dried 
fruits.  An  announcement  will  be  issued  soon  invit- 
ing packers  to  submit  offers  on  a  portion  of  the 
quantity  to  be  purchased. 

Most  of  the  prunes  procured  by  the  Commodity 
Credit  Corporation  will  be  of  the  70/80,  80/90, 
and  90/100  sizes.  Raisin  purchases  will  be  confined 
to  the  Thompson  Seedless  variety. 

The  purchase  program  does  not  provide  price 
support  at  any  given  level,  but  is  expected  to  result 
in  reasonable  prices  to  producers  and  consumers. 

Department  officials  stated  that  the  program 
should  enable  the  dried  fruit  industry  to  complete 
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its  plans  for  readjustment  on  a  self-help  basis.  It 
was  emphasized  that  Government  purchases  should 
not  be  regarded  as  the  permanent  solution  of  dried 
fruit  surplus  problems. 

This  press  release  was  not  intended  as  a  contractual 
commitment  by  the  appellant  (R.  458-459,  471).  Nor 
was  it  so  regarded  by  The  Company.  Grady  stated  that 
the  press  release  was  merely  a  devise  for  announcing 
the  programs  of  the  Department  of  Agriculture  (R.  313, 
316;  See  HarUngen  Canning  Co.  v.  CCC,  93  F.  Supp. 
45,  aff'd.  193  F.  2d  176,  C.  A.  5).  It  was  not  ''a  basis 
upon  which  any  commitment  is  made  by  the  vendor" 
(R.  316)  ;  and  The  Company  did  not  base  its  bids  upon 
the  press  release  but  upon  (1)  the  announcement  re- 
questing bids  (Plaintiff's  Exhibit  4)  which  announce- 
ment did  not  contain  any  reference  to  the  press  release 
or  to  the  contemplated  maximum  purchase,  and  (2) 
upon  alleged  statements  of  Government  officials  that  no 
change  was  contemplated  in  the  program  (R.  370,  375, 
379,  383-384;  Plaintiff's  Exhibit  8).  As  a  matter  of 
fact,  following  the  press  release,  Grady  and  other  inter- 
ested parties  were  continuously  pressuring  CCC  to 
modify  the  program,  which  indicates  that  the  press 
release  was  not  regarded  as  a  fixed  contractual  commit- 
ment.^^ A  packer,  Mr.  Kluge,  telephoned  Smith  fol- 
lowing the  press  release  to  determine  whether  CCC 
would  confine  its  purchases  to  the  quantities  set  out  in 
the  press  release.  Smith  told  him  that  he  did  not  know 
whether  CCC  would  buy  more  than  the  quantities  stated 
(R.  498).     Then  Kluge  presumably  relayed  this  to 


^^  Despite  the  testimony  of  Anderson,  Secretary  of  Agriculture, 
and  Grady  that  the  press  release  was  not  intended  or  believed  to 
form  the  basis  of  a  contract,  the  District  Court  found  that  the 
press  release  was  issued  with  contractual  intent  (R.  70-71). 
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Grady.  Grady  promptly  suggested  that  CCC  modify 
the  program  and  allow  fixed  prices  under  the  Webb- 
Pomerene  Act  (R.  184,  500,  646;  Plaintiff's  Exhibit  6). 

Grady  also  kept  in  touch  with  the  contracting  officer 
for  the  purpose  of  securing  information  concerning  pos- 
sible changes  in  the  program  (R.  193)  ;  and  he  talked 
with  a  Mr.  Myer  in  the  Department  of  Agriculture,  who 
allegedly  told  him  that  there  was  little  likelihood  of 
change  (R.  376,  378),  thus  indicating  knowledge  of  the 
possibility  of  change. 

In  fact,  there  was  no  representation  by  any  one  that 
the  program  would  not  be  changed  and,  in  the  final 
analysis,  as  Grady  conceded,  appellee's  theory  of  mis- 
representation rests  upon  a  telegram  sent  by  Smith 
to  Grady  in  response  to  Grady's  recommendation  that 
the  Webb-Pomerene  Act  be  employed.  Smith  rejected 
Grady's  proposal  in  the  following  language  (R.  194, 
198-199,  370,  379 ;  Plaintife's  Exhibit  8)  : 

In  speech  at  Fresno  August  4  and  press  release  is- 
sued Albuquerque  September  5,  Secretary  stated 
that  Dried  Fruit  prices  would  not  be  supported  at 
fixed  level.  Announcement  of  prices  to  be  paid  by 
CCC  or  arrangement  under  Webb-Pomerene  act 
would  be  contrary  to  Secretary's  statement.  The 
program  as  announced  is  substantial  contribution 
toward  stabilized  conditions  within  Dried  Fruit 
Industry.  We  solicit  and  expect  receive  coopera- 
tion Rosenberg  and  other  packers  in  making  it  a 
success. 

Although  Grady  repeatedly  referred  to  the  wire  as  a 
representation  that  the  CCC  program  would  remain 
unchanged  (R.  199),  the  telegram  is  clearly  nothing 
more  than  a  request  for  cooperation  with  the  then  an- 


52 

nounced  program,  and  contained  no  statements  from 
which  a  promise  not  to  amend  the  program  can  be  im- 
plied. 

Following  receipt  of  the  telegram,  The  Company  did 
not  regard  the  program  as  rigid.  The  growers  were 
continuing  their  violent  opposition  to  the  program  (R. 
204.).  Grady  admitted  that  there  were  rumors  of  a 
change  in  the  program  ^^  and  The  Company  recognized 
the  hazards  implicit  in  a  situation,  where  one  is  selling 
short  (R.  207).  If  the  growers  were  successful  in  secur- 
ing a  change  ''we  might  be  required  to  pay  $150  a  ton 
for  raisins"  (R.  205).  On  September  30,  Mr.  Grady 
sent  a  memorandum  to  his  superior  in  The  Company 
stating  (R.  311,  Defendant's  Exhibit  B)  : 

For  what  it  is  worth  Cobarley  [Corbaley]  says 
''Agriculture  seems  determined  not  to  buy  dried 
fruit  appreciably  above  levels  established  in  first 
acceptance  of  bids,  Vtit  tvliat  Washington  may  do  is 
alivays  a  gamble/^     (Emphasis  supplied). 

On  October  8,  Mr.  Grady  sent  a  letter  to  a  Mr.  Cooper, 
(Defendant's  Exhibit  AH)  which  mentioned  "The 
uncertainty  that  has  been  engendered  by  the  Govern- 
ment's purchase  program  and  the  uproar  which  has 
accompanied  it  and  which  is  apparently  continuing." 
And  then  said : 


^^  R.  219-220.  There  was  more  than  a  rumor  of  change.  On 
October  8,  the  docket  was  amended,  although  the  public  announce- 
ment by  the  Department  of  Agriculture  was  not  issued  until  Octo- 
ber 14.  However,  Senator  Downey  was  informed  of  the  change 
several  days  earlier  and  his  prediction  that  there  would  be  a  change 
was  printed  in  the  "Fresno  Bee",  (Defendant's  Exhibit  P,  Q)  the 
leading  newspaper  in  the  same  town  in  which  The  Company  main- 
tained its  buying  office,  and  which  news  releases,  according  to  Sena- 
tor Downey,  must  have  come  to  the  attention  of  The  Companv 
(R.  140,  141). 
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It  is  clearly  evident  that  this  continuing  uproar 
serves  as  a  deterrent  to  the  trade  which  is  unable  to 
appraise  its  possible  effects — indeed,  no  one  even 
here  in  California  seems  able  to  predict  the  Govern- 
ment's future  course  of  operation.  Today  substan- 
tially the  Government  "is  the  market"  and,  of 
course,  no  one  is  willing  to  entirely  miss  the  market. 
(Emphasis  supplied). 

This  evidence  makes  it  clear  that  The  Company  was 
not  unmindful  of  the  right  of  the  Government  to  change 
its  policies  and  program,  and  of  The  Company's  risks 
in  view  thereof.  The  short  of  it  is  that  The  Company 
consciously  gambled  on  price  fluctuations  when  it  en- 
tered into  the  contract  with  CCC.  The  gamble  did  not 
pay  off,  and  there  is  nothing  in  the  evidence  before  this 
Court  which  would  justify  a  finding  that  the  Govern- 
ment had  promised  to  protect  The  Company  against  a 
rise  in  price  when  such  rise  in  price  ivas  the  immediate 
purpose  of  the  program. 

The  court  might  wonder  why  The  Company  would 
offer  to  sell  raisins  at  the  stipulated  prices  in  view  of 
the  possibility  of  a  change  in  the  Government  purchase 
program;  and  particularly,  why  The  Company  would 
sell  short  in  the  face  of  the  manifest  uncertainties.  The 
answer  is  that  at  the  time  the  Government  "was  the 
market,"  and  The  Company  did  not  want  to  miss  the 
market  (Defendant's  Exhibit  AH).  But  why  did  The 
Company  bid  a  price  helow  the  market  f ''"  Because, 
as  Mr.  Arnold,  vice-president  of  The  Company,  testi- 


*<*  The  evidence  shows  that  The  Company's  bid  was  based  on 
purchases  at  $110  per  ton,  and  that  on  September  11,  1947,  the 
day  following  Amendment  No.  1,  The  Company  was  offering  $125 
per  ton  for  raisins  (Defendant's  Exhibit  N,  p.  15). 
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fied,  Mr.  Oppenheimer  "made  the  statement  that  he 
felt  that  Sun-Maid  would  have  difficulty  in  selling  their 
raisins  of  that  crop  and  therefore  it  would  be  apt  to 
name  a  very  low  price,  and  in  order  for  us  to  qualify 
under  the  bid  it  ^vould  be  necessary  for  us  to  bid  a  price 
lower  than  the  then  prevailing  market  to  the  domestic 
trade'';  and  that  he  agreed  with  Mr.  Oppenheimer 
(R.  586).  This  testimony  was  not  contradicted,  and 
Mr.  Oppenheimer 's  statement  was  made  in  the  presence 
of  a  number  of  people  whom  Mr.  Arnold  named 
(R.585). 

One  pragmatic  test  for  determining  the  existence  of 
a  contract  implied  in  fact  is  to  ask  the  question — Had 
the  parties  given  consideration  to  the  question  at  issue, 
would  they  have  been  willing  to  include  in  the  written 
contract  the  promise  which  is  allegedly  in  the  contract 
by  implication?  In  short,  would  the  CCC  have  ex- 
pressly agreed  to  limit  the  program  to  61,000  tons  ?  We 
think  the  answer  is  not  obscure.  Since  CCC  had  no  way 
of  knowing  whether  the  contemplated  purchase  would 
achieve  a  reasonable  price,  it  is  inconceivable  that  it 
would  have  consented  to  any  such  restriction."*^ 

Nor  is  it  conceivable  that  CCC  would  have  agreed  to 
compensate  the  ])ackers  for  any  loss  resulting  from  a 
change  in  program.     In  this  connection,  it  should  be 


^'  The  uncertainties  connected  with  the  program,  and  consequent 
necessity  of  maintaining  a  flexible  position  is  suggested  by  the 
history  of  the  docket.  The  price  support  program  as  originally 
drafted  contained  two  proposals,  one,  the  purchase  program  herein 
involved,  and  the  other,  a  subsidy  program  under  which  it  was 
proposed  to  subsidize  the  export  of  an  additional  80,000  tons  of 
raisins.  This  subsidy  program  was  tabled  by  the  Board  of  CCC 
(R.  531-537).  However,  suppose  that  in  October  CCC  recon- 
sidered and  adopted  the  subsidy  proposal,  an  action  which  might 
have  affected  the  market  price,  would  CCC  have  been  liable  there- 
for? 
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remembered  that  CCC  had  no  control  over  The  Com- 
pany's response  to  the  invitation  to  bid.  The  Company 
could  refuse  to  bid.  The  Company  could  oifer  to  sell 
only  that  quantity  of  raisins  already  priced  by  the 
grower ;  The  Company  could  offer  to  sell  to  the  Govern- 
ment at  prices  which  would  enable  it  to  purchase  raisins 
from  the  growers  at  prices  at  which  they  were  willing 
to  sell.  The  Company  could  sell  short  at  prices  above, 
below,  or  at  the  market  level.  In  actuality,  The  Com- 
pany here  sold  short  at  prices  below  the  market  in  the 
expectation  that  prices  would  drop.  In  view  of  the 
complete  control  The  Company  had  with  respect  to  its 
own  course  of  conduct,  it  would  be  entirely  unreason- 
able to  imply  that  CCC  had  agreed  to  underwrite  The 
Company's  operations  irrespective  of  the  method  em- 
ployed. The  program  was  an  attempt  to  siphon  off  sur- 
l^lus  and,  thus,  to  establish  a  reasonable  price  level  for 
raisins.  It  was  not  for  the  benefit  of  the  packers,  but 
for  the  farmers.   (R.  496). 

Furthermore,  being  experienced  in  the  business  (and 
price  support  has  been  the  rule  in  the  dried  fruit  in- 
dustry for  many  years).  The  Company,  had  it  desired 
the  kind  of  protection  which  it  now  asks  the  Court  to 
paste  together  out  of  the  ' '  surrounding  circumstances, ' ' 
should  have  made  provisions  for  compensation  or  other 
relief  in  the  event  of  change.  In  the  case  of  Shedd- 
Bartush  Foods  of  Illinois,  Inc.  v.  CCC,  135  F.  Supp.  78 
(D.  C.  111.  1955),  which  involved  a  suit  against  CCC 
to  recover  losses  due  to  a  rise  in  the  price  of  tallow, 
plaintiff  deliberately  took  the  gamble  on  price  changes, 
and  the  court  commented,  in  denying  relief : 

There  are  available  devices,  by  inclusion  of  esca- 
lator clauses  or  cost-plus-fixed-fee  provisions,  to 
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enable  the  contractor  to  shift  to  the  government 
risks  inherent  in  price  changes. 

The  Authorities 

When  dealing  with  implied  in  fact  contracts,  it  is 
seldom,  if  ever  possible,  to  cite  authorities  directly  in 
point.  The  decision  in  each  case  depends  on  the  par- 
ticular facts  therein  invoh-ed.  In  the  instant  action 
there  is  no  pretense  that  CCC  promised  The  Company 
compensation  for  such  losses  as  a  change  in  program 
might  produce.  The  appellee's  case,  and  the  District 
Court's  decision,  appears  to  be  founded  upon  a  premise, 
(1)  that  CCC  promised  to  limit  its  purchase  to  61,000 
tons,  (2)  that  The  Company  sold  short  in  reliance  upon 
this  promise,  and  (3)  that  CCC's  promise  to  limit 
purchases  carried  with  it  an  implied  promise  to  respond 
in  damages  if  the  direct  promise  was  breached.  The 
nub  of  the  case  is,  therefore,  the  existence  of  a  promise 
to  limit  purchases  to  61,000  tons.  There  is  no  evidence 
of  any  "representation"  other  than  that  contained  in 
the  press  release  of  September  5,  and,  hence,  the  dis- 
position of  this  case,  in  essence,  depends  upon  the  inter- 
pretation of  that  release.  Was  it  a  contractual  commit- 
ment, or  was  it  an  announcement  of  governmental 
policy  ? 

In  searching  out  the  contractual  intent  the  courts 
have  given  short  shrift  to  the  argument  that  implied 
contracts  can  be  spelled  out  of  legislation  and  govern- 
mental policy  determinations.  In  Chcrryirood  Ants., 
Inc.  V.  Uniterl  States,  98  F.  Sup]i.  577,  C.  Cls.  (1951), 
the  Government  built  temporary  housing  projects 
under  the  Lanham  Act.  The  Act  subsequently  was 
amended  to  provide  for  the  expeditious  removal  from 
the  housing  market  of  all  such  temporary  buildings. 
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Plaintiff  built  apartments  believing  that  the  Govern- 
ment project  would  be  quickly  closed.  However,  the 
Govermnent  operations  continued  for  some  time. 
Plaintiff  brought  suit  to  recover  for  breach  of  implied 
agreement  not  to  compete  with  private  housing.  The 
Government's  demurrer  was  sustained.  The  court 
stated : 

The  various  expressions  of  Congess  were  what 
they  purported  to  be,  acts  of  legislation,  and  not 
statements  implying  promises  that  governmentally 
constructed  housing  would  not  be  permitted  to 
compete,  even  temporarily,  with  private  housing 
to  the  prejudice  of  the  latter. 

In  R.  F.  C.  V.  MacArthur  Mining  Co.,  184  P.  2d  913 
(C.  A.  8,  1950)  cert.  den.  340  U.  S  943,  reh.  den.  341 
U.  S.  917,  two  letters  written  by  the  President  of  the 
United  States  and  Donald  M.  Nelson,  Chairman  of  the 
War  Production  Board,  stated  that  it  would  be  Govern- 
ment policy  to  pay  prices  for  war  metals  which  would 
yield  a  fair  return  to  the  producer.  The  plaintiff,  al- 
leging that  these  letters  constituted  an  offer  which  it 
had  accepted,  sued  to  recover  the  alleged  fair  price  of 
its  product.  The  District  Court  held  that  the  letters 
assured  a  margin  of  profit,  and  that  the  Government 
was  contractually  bound.  The  Court  of  Appeals  re- 
versed and  stated  (p.  196) : 

We  think  the  court  was  mistaken  in  thus  con- 
struing these  letters.  They  purported  only  to  an- 
nounce a  policy  of  the  government,  and  the  pre- 
sumption is  that  they  were  ''not  intended  to  create 
])rivate  contractual  or  vested  rights  *  *  *,''  Dodge 
V.  Board  of  Education,  302  U.  S.  74,  79,  58  S.  Ct. 
98,  100,  82  L.  Ed.  57,  and  he  who  asserts  the  crea- 
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tioii  of  a  contract  in  such  a  case  has  the  burden  of 
overcoming  the  presumption. 


A  government ' '  policy ' '  does  not  give  rise  to  a  con- 
tract in  and  of  itself.  The  announced  policy  does 
no  more  than  to  authorize  the  appropriate  govern- 
ment agency  to  enter  into  a  contract  consistent  with 
the  policy,  and  in  entering  into  a  contract  thus 
permitted  the  agency  is  bound  to  observe  and  com- 
ply with  the  provisions  of  the  statutes  and  regula- 
tions applicable. 

The  refusal  of  the  Court  to  restrict,  by  implication, 
the  exercise  of  Governmental  functions  is  well  illus- 
trated in  the  case  of  Knoxville  Water  Company  v. 
Knoxville,  200  U.  S.  22.  There  the  plaintiff  corporation 
entered  into  a  contract  to  furnish  water  to  the  munici- 
pality for  a  stated  period  of  thirty  years.  Before  the 
expiration  of  said  period,  the  municipality  determined 
to  operate  its  own  water  system.  Plaintiff  brought  an 
injunction  to  prevent  such  competition.  The  court,  in 
holding  for  the  city  cited  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  547,  548,  stating  (pp.  33, 
34,  35)  : 

"The  Government  having  entered  into  a  contract 

*  *  *  is  not  by  means  merely  of  implications  and 
presumptions,  to  be  disarmed  of  powers  necessary 
to  accomplish  the  objects  of  its  existence ;  that  any 
ambiguity  in  the  terms  of  such  contract  must  oper- 
ate against  the  adventurers  and  in  favor  of  the 
public  *  *  *  and  that  it  can  never  be  assumed  that 
the  Government  intended  to  diminish  its  power  of 
accomplishing  the  end  for  which  it  was  created 

*  *   *  .    The  authorities  are  all  agreed  that  a  mu- 


59 

nicipal  corporation,  when  exerting  its  functions 
for  the  general  good,  is  not  to  be  shorn  of  its  powers 
by  mere  implication.  If  by  contract  or  otherwise 
it  may,  in  particular  circumstances,  restrict  the 
exercise  of  its  public  powers,  the  intention  to  do  so 
must  be  manifested  by  words  so  clear  as  not  to 
admit  of  two  different  or  inconsistent  meanings 
*  *  *  It  is  said  that  the  company  could  not  possibly 
have  believed  that  the  city  would  establish  water- 
works in  competition  with  its  system,  for  such  com- 
petition would  be  ruinous  to  the  Water  Company, 
as  its  projectors,  on  a  moment's  reflection,  could 
have  perceived  when  the  agreement  *  *  *  was 
made. 
It  was  held  that — 

"the  stipulation  in  the  agreement  that  the  city 
would  not  at  any  time  during  the  thirty  years  *  *  * 
grant  to  any  person  or  corporation  the  same  privi- 
leges it  had  given  to  the  Water  Company  was  by 
no  means  an  agreement  that  it  would  never,  during 
that  period,  construct  and  maintain  waterworks  of 
its  own." 
Also  see  Wisconsin  &  Michigan  Ry.  Co.  v.  Powers, 
191  U.S.  379. 

In  Williams  v.  Wingo,  177  U.  S.  601,  a  statute  forbad 
a  county  to  establish  a  ferry  closer  than  one-half  mile 
to  any  other  ferry.  The  plaintiff  contended  that  this 
act  was  a  contractual  commitment,  and  that  later  acts 
permitting  closer  competition  were  an  impairment  of 
contract.  The  court  held  for  the  defendant,  stating 
that  the  acts  in  question  did  not  "tie  the  hands  of  legis- 
lation, or  prevent  it  from  authorizing  another  ferry 
within  a  half  mile  whenever  in  its  judgment  it  saw  fit. 
A  contract  binding  the  State  is  only  created  by  clear 
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language  and  is  not  to  be  extended  by  implication  be- 
yond the  terms  of  the  statute. ' '  ^^ 

In  the  recent  case  of  United  States  v.  Binghampton 
Construction  Co.,  347  U.  S.  171,  suit  was  filed  to  recover 
costs  of  performance  allegedly  increased  by  the  Govern- 
ment's  misrepresentation  of  fact,  under  the  following 
circumstances.  The  Davis-Bacon  Act  provides  for  a 
minimum  wage  scale  in  Government  projects  based 
upon  the  wages  determined  by  the  Secretary  of  Labor 
to  be  prevailing.  The  plaintiff  adopted  the  scale  sub- 
mitted by  the  Secretary  of  Labor  pursuant  to  the  Act, 
and  then  discovered  that  the  prevailing  wages  were,  in 
fact,  higher.  The  Court  of  Claims  gave  judgment  to 
plaintiff,  holding  that  the  schedule  furnished  by  the 
Government  misrepresented  the  facts  (107  F.  Supp. 
712).  The  Supreme  Court  reversed,  holding  that  the 
Davis-Bacon  Act  was  for  the  benefit  of  employees  of 
Government  contractors,  and  that  the  schedule  was  not 
a  contractual  representation  to  the  employer  but  Avas 
only  intended  to  establish  a  minimum  wage  level. 

Likewise  in  the  instant  case,  the  announced  program 
— intended  to  benefit  the  grower — was  not  intended  to 
commit  the  Government  to  a  rigid  policy,  and  should 
not  be  converted  by  this  court  into  a  contract  with  the 
]^ackers. 

Conclusion 

The  Company,  upon  learning  of  the  CCC  program 


"*2  Also  see:  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420 
(1837) ;  Turnpike  Company  v.  The  State,  3  Wall.  210  (1865) ;  West 
Tennessee  Power  &  Light  Co.  v.  City  of  Jackson,  97  F.2d  979 
(C.A.  5,  1938),  cert.  den.  305  U.S.  625;  Ohio  Electric  Power  Co  v. 
Village  of  Oberlin,  Ohio,  9  F.  Supp.  469  (D.C.  N.D.  Ohio  1933); 
Fort  Smith  Light  &  Traction  Co.  v.  Kelley,  94  Ark.  401.  127  S.W. 
975  (1910). 
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to  purchase  61,000  tons  of  raisins,  made  efforts  to 
secure  a  modification.  The  Company  was  unsuccess- 
ful. It  knew  that  the  growers  were  also  making  in- 
tensive efforts  to  secure  a  change,  and  concluded  that 
they  would  also  fail.  Believing  that  the  price  of  rai- 
sins would  decline  sharply,  The  Company  in  response 
to  CCC's  offer  to  buy,  sold  14,000  tons,  while  in  a 
short  position.  The  Company  gambled  on  a  supposi- 
tion that  the  Government  would  not  provide  further 
price  support. 

The  Government's  action  in  modifying  a  program 
which  was  not  effecting  the  price  support  objective 
was  a  reasonable  exercise  of  its  Governmental  func- 
tion, and  is  not  a  basis  upon  which  liability  for  dam- 
ages can  securely  rest. 

Ill 

The  Appellee  Has  Waived  the  Government's  Alleged  Breach  of 

Contract 

The  appellant  has  two  points  to  make  with  respect 
to  waiver: 

1.  That  The  Company's  conduct  in  performing  the 
contract  after  full  knowledge  of  the  breach  and  before 
any  loss  had  been  sustained  constituted  a  waiver. 

2.  That  The  Company's  conduct  in  inviting  an 
amendment  to  the  contract  and  performing  the 
amended  contract  with  knowledge  that  the  Govern- 
ment understood  the  contract  to  be  fully  binding  on 
both  parties  waived  the  alleged  breach. 

As  to  Performance  after  Knowledge  of  Breach 

The  contracts  in  question  were  executed  on  Sep- 
tember 25  and  October  14,  1947.  Delivery  was  to  be 
made  in  the  period  October  1947-January  1948.     De- 
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fendant  made  its  first  call  for  raisins  on  October  16 
and  frequently  thereafter   (Defendant's  Exhibits  V, 
W,  X).    The  Company,  as  previously  stated,  had  sold 
short  and  with  the  market  price  rising  made  no  effort 
to  buy  raisins  to  fulfill  the  Government  contract  (R. 
63-64).     As  a  matter  of  fact,  The  Company  did  not 
even  treat  the  Government  contracts  as  "sales",  in- 
structing the  bookkeepers  to  only  enter  the  contracts 
on  the  margin  of  The  Company's  trading  book.    These 
marginal  entries  were  maintained  until  January  30, 
1948,  when  for  the  first  time  The  Company  treated 
the  contracts  as  an  actual  sale  in  their  books  (R.  322, 
323,  328).    In  any  event,  The  Company  advised  CCC 
that  it  did  not  have  raisins  available  and  consistently 
refused  to  furnish  raisins  through  the  period  October- 
December  1947.    The  breach  of  contract,  if  it  occurred, 
took  place  on  October  14,  October  17  and  November 
26,  when  the  changes  in  program  were   announced. 
During  that   entire   period   The   Company  was   only 
purchasing  raisins  for  its  commercial  customers,  the 
Court  finding  that  Government  purchases  commenced 
in  the  latter  part  of  December  (R.  63-64).    The  Com- 
pany had  suffered  no  damage  up  to  that  point  and 
would  have  suffered  no  damage  at  all  if  it  had  re- 
scinded the  contracts,  which  counsel  had  apparently 
advised  The  Company  was  its  right  (R.  294-295,  338). '' 
Instead  of  rescinding  without  damage  to  itself.  The 
Company  undertook  to  perform  the  contract,  and  this 
action  created  the  loss  appellee  now  seeks  to  recover. 


^^  Appellee  had  not  purchased  any  raisins  and  had  anticipated  no 
profit  on  the  Government  contracts  (R.  196,  209-210,  218,  Def. 
Exh.  21)  according  to  its  own  witnesses  (appellant  doubts  the 
sincerity  of  such  testimony  as  to  profit,  but  it  is  binding  against 
appellee) . 
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It  is  well  settled  that  under  such  circumstances  the 
doctrine  of  waiver  applies.  Monad  Engineering  Co. 
V.  United  States,  53  C.  Cls.  179 ;  Board  of  Trustees  v. 
0.  D.  Wilson  Co.,  133  F.  2d  399  (D.C.A.)  ;  Dubois 
Construction  Co.  v.  United  States,  98  F.  Supp.  590 
(C.Cls.) ;  Baltimore  d  Ohio  Railway  Co.  v.  Jolly  Bros, 
d  Co.,  72  N.E.  888  (Ohio)  ;  Simon  v.  Goodyear  Metallic 
Rubber  Shoe  Co.,  105  F.  573  (C.A.  6)  ;  H.  E.  Crook  Co. 
V.  United  States,  59  C.Cls.  593,  aff'd.  270  U.S.  4,  13 
A.L.R.  2d  856.*^ 

In  Simon  v.  Goodyear  Metallic  Rubber  Shoe  Co., 
supra,  plaintiff  had  for  many  years  been  buying  old 
rubber  and  selling  it  to  manufacturers.  An  agency 
of  defendant  urged  plaintiff  to  contract  for  250  tons 
of  rubber  and,  when  plaintiff  expressed  reluctance  to 
contract  for  such  a  large  amount  when  he  carried  no 
stock  and  would  have  to  buy  in  the  market  to  fill  the 
contract,  defendant  stated  that  a  large  buyer  was  going 
out  of  business  and  the  price  in  the  market  would 
surely  be  lower.  Plaintiff  contracted  to  supply  the 
rubber.  In  fact,  there  was  heavy  competition  for  rub- 
ber and  the  iDrice  rose.  Plaintiff  conceded  that  he 
learned  of  this  activity  in  the  market  before  he  made 
his  first  delivery,  and  that  he  knew  that  the  concern 
which  defendant  had  represented  as  going  out  of  busi- 
ness was  in  fact  actually  bidding.  Plaintiff  then  find- 
ing that  he  could  not  buy  to  fill  his  contract  except 
at  a  loss,  made  efforts  by  correspondence  and  personal 


*^  Cf.  Warren  v.  Stoddart,  105  U.S.  244,  where  the  Court  said, 
"The  rule  is  that  where  a  party  is  entitled  to  the  benefit  of  a  contract 
and  can  save  himself  from  a  loss  arising  from  a  breach  of  it  at  a 
trifling  expense  or  with  reasonable  exertions  it  is  his  duty  to  do  it, 
and  he  can  charge  the  delinquent  with  such  such  damages  only  as 
with  reasonable  endeavors  and  expense  he  could  not  prevent." 
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intercession,  to  obtain  some  concession  in  quantity 
or  some  advance  in  price.  Failing  in  this,  plaintiff 
notified  defendant  that  he  would  carry  out  his  con- 
tract, and  hold  defendant  responsible,  in  an  action 
for  fraud  and  deceit,  for  the  loss  he  might  sustain. 
Plaintiff  continued  to  buy  and  make  deliveries,  ob- 
taining a  concession  in  respect  to  deliveries,  and  re- 
ceived payment  at  the  contract  j)rice,  sustaining  an 
actual  loss  of  $4,000.     He  sued. 

The  court  in  denying  recovery  stated   (p.  579) : 

■"  *  *  in  an  action  by  one  who  has  been  fraudu- 
lently induced  to  make  either  a  contract  of  sale  or 
purchase,  it  must  follow  that  if  one,  after  full 
knowledge  of  the  fraud  and  deceit  *  "  ''•  goes 
forward  and  executes  it  notwithstanding  such 
fraud,  the  damage  which  he  thereby  sustains  is 
voluntarily  incurred.  The  maxim  volenti  non  fit 
injuria  has  application  to  all  loss  resulting  from 
the  voluntary  execution  of  a  nonobligatory  con- 
tract with  knowledge  of  the  facts  which  render 
it  voidable. 

The  reason  for  the  rule  is  simple  equity.  A  party, 
even  though  aggrieved,  does  not  have  the  right  to  take 
action  which  will  serve  only  to  cause  damage  to  the 
other  party.  Here,  if  as  appellee  contends,  there  was 
a  breach  of  contract  which  justified  nonperformance, 
then  The  Company's  election  to  perform,  not  the  ap- 
pellant's breach,  created  the  damage.  Cf.  Morgan  v. 
McKee,  77  Pa.  228,  231,  Learning  v.  Wise,  73  Pa.  173. 

This  principle  of  waiver  was  not  mentioned  in  the 
opinion  of  the  District  Court,  although  it  had  been 
presented  in  the  defendant's  brief.  The  District  Court 
stated : 
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With  respect  to  the  defense  of  waiver  of  rights, 
plaintiff's  conduct  at  the  end  of  January,  1948,  in 
arranging  for  shipment  under  the  contract  require- 
ments did  not  in  itself  waive  any  rights  arising 
by  reason  of  the  CCC's  breach.  The  express 
waiver  under  the  January  modification  dealt  solely 
with  subsidiary  matters  of  storage  charges  and 
delayed  shipment.  Plaintiff  preserved  its  rights. 
Defendant  has  the  burden  of  proving  waiver 
(F.R.C.P.  (8)(c)),  and  has  not  discharged  this 
burden. 

The  series  of  events  leading  up  to  the  final 
shipment  of  raisins  indicate  an  effort  on  the  part 
of  plaintiff  to  renegotiate  or  cancel  the  contracts. 
They  do  not  point  to  waiver.  Delivery  itself  fol- 
lowing defendant's  breach  does  not  constitute  a 
waiver  of  a  damage  claim.  (Bu-Vi-Bar  Petroleum 
Corp.  V.  Krow,  40  F.  2d  488).  Nor  did  acceptance 
of  pajonents  under  the  contract  constitute  a  waiver. 
(Blair  V.  United  States,  147  F.  2d  840). 

Thus,  it  seems  apparent  that  the  Court  only  con- 
cerned itself  with  the  question  of  whether  The  Com- 
pany had  consciously  abandoned  its  right  to  recover 
damages  for  the  alleged  breach.  Even  here  appellant 
submits  that  the  Court  was  in  error. 

As  to  The  Company's  Subsequent  Agreement  to  Per- 
form at  the  Contract  Price 

The  law  is  settled  that  if  a  party,  following  a  dis- 
pute as  to  the  price  due,  performs  the  contract,  and 
accepts  the  stipulated  price,  he  cannot  then  claim  dam- 
ages. Early  d  Daniel  Co.  v.  United  States,  271  U.S. 
140;  Willard  Co.  v.  United  States,  262  U.S.  489,  Ncl- 
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son  Company  v.  United  States,  261  U.S.  17,  Savage 
V.  United  States,  92  U.S.  382,  and  Francis  v.  C/ni^eti 
States,  96  U.S.  354.  Also  see  N.Y.,  N.H.  &  H.  R.R. 
V.  United  States,  251  U.S.  123,  White  Oak  Coal  Co. 
V.  United  States,  15  F.  2d  474  (C.A.  4)  cert.  den.  273 
U.S.  756,  and  P.  W.  Brooks  d  Co.,  Inc.  v.  North  Caro- 
lina PuUic  Service  Company,  37  F.  2d  220  (C.A.  4) 
cert.  den.  281  U.S.  741. 

In  the  Early  dt  Daniel  Co.  case,  supra,  plaintiff 
claimed  that  for  hay  delivered  in  excess  of  the  con- 
tract amount  it  was  entitled  to  the  market  price.  The 
Court  said  (p.  142)  : 

The  appellant  had  the  option  of  delivering  the 
remainder  of  the  hay  under  the  terms  of  the  con- 
tract, or  of  not  delivering  it  at  all,  if  the  contract 
had  been  broken.  It  chose  to  deliver.  It  made 
a  protest,  but  that  was  ignored  by  the  officers  of 
the  Government,  and,  when  the  Government  ten- 
dered the  contract  price,  it  was  accepted  by  the 
appellant  and  without  protest. 

The  Court  went  on  to  say  that  under  the  circumstances 
there  was  no  ground  for  implying  a  contract  to  pay 
more  than  the  contract  price. 

In  Savage  v.  United  States,  supra,  the  plaintiff  in- 
sisted that  it  had  a  right  to  have  treasury  notes  re- 
deemed in  gold,  whereas  the  United  States  would  give 
only  legal  tender  notes.  Plaintiff  accepted  the  legal 
tender  notes  imder  protest.  The  Court,  at  pp.  385-386, 
stated : 

*  *  *  but  the  whole  record  shows  that  it  was  an 
honest  difference  of  opinion  between  the  secretary 
and  the  decedent  as  to  the  rights  of  the  parties,  and 
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that  it  terminated  by  the  voluntary  acceptance  of 
the  legal-tender  notes  on  the  parts  of  the  agents  of 
the  decedent,  in  lieu  of  gold,  *  *  *.  Such  an  ac- 
ceptance of  payment  was  a  waiver  of  the  claim  an- 
tecedently made,  and  amounted  to  a  full  discharge 
of  the  same,  *  *  *. 

Plaintiff's  "protests  *  *  *  did  not  *  *  *  qualify  the 
voluntary  acceptance  of  the  terms  proj^osed  by  the  Sec- 
retary and  the  absolute  and  unconditional  surrender  of 
the  securities  to  the  United  States." 

Cases  involving  waiver,  ^^  estoppel  and  accord  and 
satisfaction  are  legion — but  the  advantage  to  be  gained 
from  any  extended  analysis  of  such  cases  is  dubious, 
since  each  case  must  be  decided  upon  the  particular  cir- 
cumstances there  present.  The  facts  of  the  case  at  bar, 
as  briefly  as  it  is  possible  to  state  them,  are  as  follows: 

1.  The  Company  contracts  provided  for  delivery, 
commencing  in  October.  The  Company  refused  to  make 
delivery,  stating  that  it  had  no  raisins  available  for  de- 
livery to  the  Government.  The  price  of  raisins  ap- 
parently precluded  The  Company  from  fulfilling  the 
Government  contracts  except  at  a  loss,  which  it  was  not 
prepared  to  assume. 

2.  In  January  1948,  the  price  of  raisins  declined  to 
a  point  where  The  Company  could  purchase  raisins  and 
fulfill  their  contracts  without  loss,  and  probably  with 
a  substantial  profit   (App.  C).     The  Department  of 


^^  The  two  cases  cited  by  the  District  Court  (R.  60)  are  not  con- 
trary, standing  for  the  proposition  that  upon  breach  of  contract, 
the  injured  party  may  rescind  or  perform,  and  sue  for  damages. 
This  rule  does  not  have  much  bearing  on  the  present  issue.  Further- 
more, in  the  instant  action,  The  Company  did  not  continue  per- 
formance. It  breached  the  contract  by  refusing  to  make  delivery 
in  the  contract  period. 
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Agriculture  on  January  21,  1948,  (Plaintiff's  Exhibit 
29)  thereupon  notified  The  Company  that  it  expected 
delivery  under  the  terms  of  the  contract  (undoubtedly 
acting  on  the  belief  that  in  view  of  the  then  existing 
price  of  raisins,  The  Company  could  perform  without 
suffering  any  damage). 

3.  On  January  22,  The  Company  wrote  to  the  con- 
tracting officer  as  follows  (Plaintiif 's  Exhibit  30)  : 

Please  be  referred  to  our  contract  A6pm(Ff)- 
1647  covering  6000  tons  Domestic  Pack  and  4000 
tons  Export  Pack  Thompson  Seedless  Raisins. 

Because  of  our  inability  to  secure  the  raisins, 
due  to  the  confused  situation  in  the  San  Joaquin 
Valley  resulting  in  an  almost  total  stoppage  of 
movement  of  raisins  into  our  Fresno  plant,  and 
because  of  our  failure  to  secure  any  relief  from 
Washington  we  were  unable  to  make  delivery  on 
shipments  totaling  5,718  tons  Domestic  Pack  and 
699,990  lbs.  Export  Pack. 

We  are  now  in  a  position  to  make  deliveries 
against  this  contract,  and  it  is  our  understanding 
that  before  the  Shipping  and  Storage  Branch  can 
instruct  shipment  against  this  contract,  it  will  be 
necessary  to  issue  an  amendment  reinstating  this 
tonnage  and  extending  the  delivery  date. 

We  will  appreciate  it  if  you  will  furnish  such  an 
amendment. 

At  the  time  of  this  letter,  natural  raisins  were  being 
quoted  at  $105-$110  per  ton  which  would  have  enabled 
The  Company  to  purchase  raisins  and  to  perform  its 
Government  contracts  without  loss  (App.  C). 

4.  On  January  26,  the  contracting  officer  wired  The 
Company  pointing  out  in  detail  The  Company's  de- 
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faults  in  delivery  and  stating  further  as  follows  (Plain- 
tiff's Exhibit  32) : 

We  should  like  to  know  whether  you  will  deliver 
if  you  receive  other  notices  to  deliver,  provided 
that  no  damages  for  non-delivery  will  be  sought  by 
Commodity  Credit  Corporation  other  than  the 
waiver  by  you  of  all  carrying  charges  on  raisins 
covered  by  Contract  A6PM(FF)  1647. 

Therefore,  please  advise  us  as  to  your  intention 
with  reference  to  delivering  the  quantities  of 
raisins  under  the  above  mentioned  contract  as  well 
asunder  Contract  A6PM(FF)  1893. 

We  are  willing  to  take  delivery  on  all  of  the 
quantities  covered  by  both  the  above  mentioned  con- 
tracts at  the  contract  prices. 

In  accordance  with  recent  advice  received  from 
Washington,  D.  C.  these  prices  will  not  he  raised 
except  that  the  12,000,000  pounds  sold  pursuant  to 
Contract  No.  A6PM(FF)  1647  in  domestic  con- 
tainers shall  be  packed  in  export  containers  at  an 
increase  in  price  of  $0.0005  per  pound. 

We  will  not  pay  carrying  charges  on  any  raisins 
covered  by  Contract  No.  A6PM(FF)  1647. 

This  telegram  is  sent  without  prejudice  to  any 
rights  of  Commodity  Credit  Corporation. 

If  this  arrangement  is  agreeable  to  you  please 
indicate  your  agreement  therewith  by  advising  us 
not  later  than  500  PM  January  28,  1948. 

Otherwise  please  indicate  your  intention  as  to 
your  performing  on  these  contracts.  (Emphasis 
supplied) 

5.  The  evidence  shows  that  Grady  tele])honed  the  con- 
tracting officer  on  January  27  and  requested  the  con- 
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tracting  officer  for  permission  to  answer  the  telegram 
of  January  26  with  a  qualification  such  as  "without 
prejudice  to  our  rights  regarding  our  conversation  with 
the  Secretary."^*'  In  a  conversation  the  next  day,  the 
contracting-  officer  advised  Grady  that  he  could  not 
issue  shii^ping  instructions  if  such  a  qualification  were 
added,  because  any  such  proposal  would  have  to  be 
submitted  to  Washington  for  consideration.  He  fur- 
ther advised  Grady  that  any  such  qualification  might 
result  in  delay  and  would  not  have  too  much  chance  of 
being  accepted  (R.  605-610).  This  testimony  of  the 
contracting  officer  was  supported  by  his  contempora- 
neous notes  (Defendant  Exhibit  U). 

6.  On  January  28,  The  Company  responded  by  tele- 
gram as  follows  (Plaintiff  Exhibit  33)  : 

Retel  January  26th:  This  Confirms  Our  Agree- 
ment to  Extend  Period  for  Shipment  as  Outlined 
Your  Wire.  Will  Appreciate  Receiving  Prompt 
Shipping  Instructions — 

On  the  same  date  a  second  telegram  was  sent  by  The 
Company  to  the  Contracting  Officer  which  read  as  fol- 
lows (Plaintiff's  Exhibit  34)  : 

Supplementing  Our  Today's  Wire  We  Are  Agree- 
able to  Conditions  Your  Wire  For  Packing  12,000,- 
000  #  Raisins  in  Export  Containers  at  Price  In- 
crease of  $0.0005  Per  Pound.  Also  it  Is  Our  In- 
tention to  Deliver  Raisins  under  Contract  A6PM 
(FF)  1893. 

7.  After  receiving  the  two  telegrams  of  January  28, 
1948,  Mr.  Allmendinger  had  a  further  telephone  con- 


^•^  Grady  had  discussed  The  Company's  situation  with  the  Sec- 
retary of  Agriculture  and  hoped  to  receive  a  price  increase  through 
negotiation  (R.  422-423,  254). 
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versation  with  Mr.  Grady  on  January  29,  and  told  him 
that  ''it  was  possible  to  construe  the  first  wire  received 
from  him  on  January  28th  as  not  agreeing  completely 
to  ship  and  waive  carrying  charges  on  contract  1647  if 
the  delivery  notices  were  issued.  That  is  he  was  agree- 
ing only  in  part."  Allmendinger  suggested  that  this 
construction  would  not  be  possible  "if  a  wire  was  sent 
stating  that  if  delivery  notice  is  issued  against  fruit 
covered  by  1647,  Rosenberg  agreed  to  ship  such  fruit 
and  waive  carrying  charges,  provided  our  telegram 
January  26th.  Mr.  Grady  stated  at  that  time  that 
he  would  send  a  wire  containing  substantially  that  lan- 
guage" (R.  613). 

8.  Under  date  of  January  29,  Mr.  Grady  on  behalf 
of  Rosenberg  sent  Mr.  Allmendinger  a  telegram  as 
follows : 

Pursuant  our  wires  28th  reference  contract  A6pm 
(Ff)-1647  we  confirm  conversation.  If  delivery 
notice  is  issued  against  fruit  covered  by  this  con- 
tract we  agree  to  ship  such  fruit  and  waive  carry- 
ing charges  as  provided  your  wire  January  26th. 

9.  CCC  issued  shipping  instructions  and  the  raisins 
were  delivered  in  February  and  March  1948  (Plain- 
tiff Exhibits  42,  43). 

10.  Rosenberg  thereafter  proceeded  to  bill  the  Gov- 
ernment for  the  raisins  delivered  under  the  contracts, 
as  amended,  upon  standard  voucher  forms  certifying 
that  the  bills  thus  presented  were  correct  and  just  and 
that  "all  conditions  of  purchase  applicable  to  the  trans- 
actions had  been  complied  with."  No  reservations 
whatsoever  were  contained  in  the  voucher  forms  (De- 
fendant's Exhibit  Y,  which  has  been  stipulated  (R.  635- 
636)  to  be  typical  of  all  the  vouchers  submitted  by 
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Rosenberg).  Rosenberg  accepted  payment  of  the 
vouchers. 

From  these  facts,  it  is  necessary  to  determine  whether 
The  Company  agreed  to  perform  the  contract  at  the 
stipulated  price,  thus  wai^dng  the  breach.  It  will  be 
noted  that  the  contracting  officer  specifically  agreed  to 
accept  late  delivery  '^at  the  contract  prices"  (Plain- 
tiff's Exhibit  32),  and  stated  pointedly  that  the  con- 
tract prices  would  not  he  raised  except  in  a  minor  par- 
ticular relating  to  the  type  of  container  to  be  employed. 
(Plaintiff's  Exhibit  32).  Further,  the  contracting  of- 
ficer rejected  Grady's  proposal  that  the  reinstatement 
of  the  contracts  contain  a  provision  reserving  to  The 
Company  the  right  to  assert  a  claim ;  The  Company 
specifically  complied  with  the  terms  of  the  reinstate- 
ment; delivery  of  14,000  tons  of  raisins  was  promptly 
made ;  The  Company  billed  and  was  paid  the  modified 
contract  price. 

The  waiver  of  the  alleged  breach,  the  appellant  sub- 
mits, follows  not  only  from  the  express  consideration 
and  rejection  of  The  Company's  proposal  that  the 
modified  contract  reserve  appellee 's  right  to  press  for  a 
higher  figure,  but  from  the  fact  that  the  Government  in 
accepting  the  modification  waived  its  right  to  claim 
damages  due  to  non-delivery  in  the  contract  period. 
This  constituted  a  new  consideration  for  performance 
by  plaintiff.  Williston,  Contracts,  Rev.  Ed.  Sec.  135. 
Cf.  Bransford  v.  Begal  Shoe  Co.,  237  F.  67  (C.  C.  A.  5). 
A  contractor  cannot  at  the  same  time  accept  the  bene- 
fits of  the  contract  and  reject  its  responsibilities.  Nas- 
soiy  V.  Tomlinson,  42  N.  E.  715  (N.  Y.)  ;  WiUard  Co. 
v.  United  States,  262  U.  S.  489 ;  American  Rolling  Mill 
Co.  V.  United  States,  60  C.  Cls.  882,  894,  cert,  denied  269 
U.  S.  567 ;  Kentucky  Natural  Gas  Corp.  v.  Indiana  Gas 
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d  Chemical  Corp.,  129  F.  2d  17,  cert.  den.  317  U.  S.  678 ; 
Mason  v.  United  States,  84  U.  S.  67. 

In  the  Willard  case,  supra,  the  Navy  ordered  coal  and 
the  plaintiff  protested,  requesting  the  Navy  to  leave  the 
price  open.  The  Department  declined  and  the  plaintiff 
furnished  the  coal.  The  court  in  holding  the  plaintiff 
to  the  contract  price,  stated 

by  the  conduct  and  performance  of  the  parties  the 
contract  was  made  definite  and  binding  as  to  110,000 
tons  ordered  and  delivered  according  to  its  terms. 

In  the  American  Rolling  Mill  case,  supra,  the  Gov- 
ernment ordered  material.  Plaintiff  wanted  payment 
for  the  inspection  charges,  and  was  told  that  he  would 
not  be  paid.  Nevertheless,  he  shipped  the  material. 
The  court,  in  holding  plaintiff  to  its  contract  stated : 

The  plaintiff  therefore  fulfilled  the  contract  know- 
ing what  price  the  government  expected  to  and 
would  pay,  and  that  it  would  not  cover  compensa- 
tion for  inspection.  Plaintiff  can  recover,  there- 
fore, only  the  contract  price,  which  has  been  paid 
to  it. 

The  District  Court  seemed  impressed  with  the 
equities  in  favor  of  The  Company.  We  believe  that 
the  Court  may  not  have  taken  note  of  the  equities 
favoring  CCC.  Here  was  a  price  support  program 
designed  to  stimulate  purchases  and  to  stabilize  i3rices 
at  a  level  not  ruinous  to  the  grower,  as  The  Company 
knew.  The  Company  instead  of  offering  the  coopera- 
tion requested,  did  everything  in  its  power  to  beat  down 
the  price.  For  example:  (1)  It  bid  prices  below  market 
(R.  586),  and  thus,  to  come  out  even,  was  forced  to  try 
and  defeat  the  program,  (2)  it  ordered  its  buyers  to  stay 
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out  of  the  market  for  a  period  of  several  weeks,  (De- 
fendant's Exhibit  N,  pp.  15-17)  when  ordinarily  it 
would  be  buying  heavily  (R.  202),  (3)  when  it  did  buy, 
it  bought  on  open  price  contracts,  because  the  prices  it 
offered  were  not  acceptable  to  the  grower,  and  because 
The  Company  believed  that  competition  would  drive 
the  price  down  (R.  204).  The  open  price  contract 
removes  buying  power  from  the  market,  and  has 
a  price  depressing  effect,  as  Smith  and  Arnold, 
former  Vice  President  of  The  Company,  testified 
(R.  523,  587-588).  (4)  Although  the  purpose  of  the 
program  was  to  get  the  packers  into  the  market.  The 
Company  did  not  buy  any  raisins  for  the  CCC  con- 
tracts until  late  December  (R.  63-64),  (and  did  not 
record  the  CCC  contracts  as  sales  until  January  30, 
1948).  (5)  When  The  Company  finally  agreed  to 
deliver  the  season  was  drawing  to  a  close,  and  the  price 
of  raisins  had  dropped  to  $100-110  a  ton,  and  remained 
at  this  level  for  several  weeks  (App.  C).  The  contract- 
ing officer  honored  the  CCC  contracts,  despite  non-de- 
livery believing  that  the  reinstatement  was  at  the  con- 
tract price.  Had  The  Company  been  forthright  and 
rescinded  the  contract,  the  Government  could  havej 
covered  its  commitments  without  additional  expendi- 
tures. Instead,  The  Company  agreed  to  reinstatemeni 
at  the  contract  price,  and  having  received  full  payment^ 
filed  suit.  The  Company,  as  the  expression  goes,  wants 
to  have  its  cake  and  eat  it  too.  We  submit  that  there 
should  be  no  recovery. 

IV 

Appellee  Has  Not  Established  Any  Damage 

The  appellee's  claim  is  predicated  on  a  contentioi 
that  it  is  entitled  to  recover  the  difference  between  whal 
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it  paid  for  the  raisins  furnished  to  the  Government  and 
what  it  would  have  jDaid  had  there  been  no  Government 
''interference."  With  this  formula  appellant  has  no 
quarrel.  The  trouble  lies  in  its  application  to  the  in- 
stant circmnstances.  The  undisputed  and  central  facts 
are  these: 

Price  Paid  hy  The  Company  for  Raisins 
Processed  and  Delivered  to  CCC 

1.  Raisins  are  a  fungible  product.  The  packer  sup- 
plying an  order  simply  dips  into  the  raisin  bin  and  ex- 
tracts the  quantity  of  raisins  needed.  He  cannot  iden- 
tify the  raisins  withdrawn  as  to  the  price  paid.  If  he 
has  been  paying  various  prices  for  raisins,  or  if  the 
raisins  have  been  bought  on  open  price  contracts,  which 
have  not  become  firm,  it  is  impossible  for  him  to  state 
the  price  paid  for  any  lot  of  rasins  processed  and  sold 
by  him. 

2.  The  District  Court  found  (R.  63-64)  that  The  Com- 
pany did  not  purchase  for  the  Government  account 
until  late  December. 

3.  Raisins  were  costed  from  December  through  May 
and  their  delivery  to  the  Government  may  have  occurred 

'.before  the  cost  was  fixed  (Defendant's  Exhibit  AC). 
'  Thus,  any  raisins  costed  December  or  later  may  have 
'  been  applied  to  the  Government  contracts. 

The  burden  of  proof  of  establishing  damages  falls 
!  upon  the  appellee,  and  since  appellee  admittedly  cannot 
!  establish  the  identity  of  the  raisins  furnished  the  Gov- 
■  ernment,  it  must  necessarily  be  assumed  that  the  raisins 
j;  which  cost  the  least  were  supplied.  Damages  cannot  be 
I;  levied  in  excess  of  the  maximum  ])rovable.  Jones' 
'Appeal,  62  Pa.  324;  United  States  v.  Northern  Pacific 
\Ry.  Co.,  116  F.  Supp.  277  (Minn.). 
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In  the  Jones  case,  supra,  the  court  said : 

Thus  if  plaintiff  prove  the  delivery  of  goods,  but 
gives  no  evidence  of  their  value,  it  will  be  presumed 
that  the  articles  were  the  lowest  price  of  goods  of 
that  description. 

The  minimum  cost  paid  for  14,000  tons  of  raisins 
which  could  have  been  supplied  to  CCC  was  $116.16  per 
ton.  Since  these  raisins  may  have  been  the  raisins  sup- 
plied the  Government,  this  figure  should  be  used  (De- 
fendant's Exhibit  AO). 

The  court's  figure  of  $120.52  per  ton  is  based  upon 
data  showing  the  average  cost  of  14,000  tons  of  raisins 
costed  prior  to  March  30,  1948,  the  final  delivery  date 
(Defendant's  Exhibit  AO).  However,  the  fact  tlmt 
certain  raisins  ivere  costed  after  March  30,  does  not 
mean  that  such  raisins  were  not  delivered  to  the  Gov- 
ernment. The  costing,  as  the  record  discloses,  on  open 
price  contracts,  may  and  often  does  take  place  a  con- 
siderable time  after  delivery  (R.  109,  Plaintiff's  Ex- 
hibit 52).  Hence,  the  formula  of  minimum  cost  should 
have  been  used  by  the  trial  court. 

As  to  Cost  in  Absence  of  Government  Interference 

The  previous  problem  of  determining  the  cost  of  ^ 
raisins  furnished  by  The  Company  is  difficult  of  solu- 
tion, but  as  indicated,  a  rational  conclusion  can  be 
reached.  The  cost  to  The  Company  had  there  been  no 
modification  of  the  Government  price  support  program, 
does  not  permit  of  any  solution,  short  of  wild  conjec- 
ture. The  court  accepted  appellee's  figure  of  $110  per 
ton,  and  in  its  opinion,  (R.  64)  leaves  an  inference  that 
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this  figure  was  agreed  to  by  the  Government.^^  Nothing 
could  be  more  wide  of  the  mark.  Government  counsel 
consistently  and  vigorously  argued  that  there  was  no 
basis  for  The  Company's  assumption  that  the  price, 
absent  Government  modification,  would  have  settled  at 
$110  per  ton  or  less  (R.  662,  666,  667).  The  truth  is 
that  the  evidence  does  not  establish  this  necessary  ele- 
ment of  proof,  nor  can  the  cost  be  determined  by  rea- 
sonable inferences. 

Grady  testified  that  in  view  of  the  Government  pro- 
gram, he  thought  the  price  would  drop  to  $110  per  ton 
(R.  218).  However,  despite  his  expectation,  he  ad- 
mitted that  he  was  unable  to  buy  at  that  figure  (R.  205, 
206,  233,  341).  Furthermore,  appellant  believes  that 
the  Court  should  not  hand  down  a  money  judgment 
against  the  Government  based  upon  the  speculation  of 
a  witness,  which  runs  counter  to  other  known  facts. 
For  example : 

(1)  Plaintiff's  initial  contract  (for  10,000  tons)  was 
executed  September  25.  The  Government  did  not  an- 
nounce its  modification  until  almost  three  weeks  later. 
In  that  period.  The  Company  made  little,  if  any,  effort 
to  purchase  raisins  although  the  delivery  period  under 

I  the  contract  was  October  1,  1947-December  15,  1947, 
'  and  although  it  was  the  customary  practice  of  The  Com- 
j  pany  to  buy  heavily  around   October   1    (Plaintiff's 

II  Exhibit  10;  Defendant's  Exhibit  N,  pp.  15-17;  R.  202- 
1342). 

(2)  The  market  price  of  raisins  as  reported  in  the 


I  ^^The  Court  has  found  (R.  75,  Finding  23)  that  The  Company's 
i  bid  reflected  a  grower  price  of  $110.  This  is  misleading.  The  Court 
■  woukl  have  been  more  accurate  had  it  stated  that  The  Company's 
I  bid  made  it  essential  for  The  Company  to  buy  at  $110  to  break 

even.    But  the  active  market  price  at  that  time  was  at  least  $125 

(App.  C,  Defendant's  Exhibit  N,  p.  15,  R.  502). 


Market  News,   (Defendant's  Exhibits  K,  S)   was  as 
follows : 

Thompson**        Muscat  Sultana  Zante 

(week  ending) 
October        8 

15 

22 

29 


November   5 

6  (only) . 

12 

19 

26 


December  3 . 
10. 
17. 
24. 

January  7 . 
14. 
21. 
28. 


$115 

$110 

$100- 

-105 

$140 

115 

110 

100 

140 

130 

120 

lio 

140- 

150 

130 

120- 

125 

110 

150 

140 

130 

120 

140- 

150 

135 

135 

120 

150 

130 

125 

110- 

-115 

150 

130 

125 

110- 

-115 

150 

130 

130 

110- 

-115 

150 

135 

120- 

125 

110- 

-115 

150 

130 

110- 

120 

100- 

-110 

130 

120- 

125 

110 

100 

115 

100- 

115 

90- 

-100 

110 

100 

90 

100- 

105 

100 

85- 

-90 

February     4 110-115  100-105  85-90 

(3)  To  break  even,  The  Company  had  to  buy  raisins 
at  an  average  price  of  $110  per  ton.  The  market  price 
never  reached  $110,  except  for  a  very  few  sales  in  early 
and  mid-October,  and  even  at  prices  ranging  up  to  $125 
there  tvere  practically  no  sales  (App.  B,  Defendant's 
Exhibit  K;  R.  233).  The  Company's  total  firm  pur- 
chases in  the  period  September  1-November  3  were  less 
than  800  tons  at  prices  ranging  from  $111.22  to  $142.02 
(App.  B,  Plaintiff's  Exhibit  46).  This  indicated 
grower  resistance  to  packer  offerings.  Indeed,  on  Octo- 
ber 9,  The  Company  issued  an  order  to  its  buyer  to  pur- 
chase 1,000  tons  at  $110  per  ton.  But  the  buyer  was  only 
able  to  purchase  135  tons  at  an  average  price  of  $111.22 
in  the  following  week,  and  32  tons  at  $114.92  in  the 
second  succeeding  week  (Defendant's  Exhibit  N,  p.  15; 
Plaintiff's  Exhibit  46). 

(4)  The  growlers  were  demanding  90%  of  parity  and 
the  packers  knew  it  (R.  204,  354,  541,  573). 


^^  This  is  the  type  raisin  covered  by  Docket  OC-95a. 
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(5)  On  October  14  and  17  the  Government  an- 
nounced purcliases  of  an  additional  60,000  tons.  The 
market  did  not  respond.  Prices  did  not  commence  to 
rise  until  October  30  (App.  C),  and  this  was  apparently 
due  more  to  the  necessity  of  the  packers  to  fulfill  their 
commercial  orders  than  because  of  the  Government  re- 
moval of  the  balance  of  surplus.''^ 

(6)  On  November  26,  the  Government  made  $135  a 
mandatory  price  for  raisins  sold  to  the  Government 
after  that  date.  This  only  affected  sales  of  approxi- 
mately 40,000  tons  and  again,  as  the  Court  will  observe 
from  the  table,  the  announcement  had  little  noticeable 
impact  on  the  market  price  (App.  C ;  R.  460)  .^^ 

From  these  facts,  how  can  it  be  concluded  that  the 


^^  The  Court  found  that  the  amended  program  pushed  the  price 
to  $135  per  ton  (R.  78,  Finding  34).  This  finding  is  not  supported 
by  the  record.  The  amended  program  had  no  appreciable  effect 
on  the  market  for  two  or  three  weeks.  Then  the  seasonal  demands 
more  than  likely  forced  the  buyers  into  the  market  (Defendant's 
Exhibit  K,  Bulletin  401,  402),  and  higher  price  offers  activated  the 
market.  Thus,  raisins  were  selling  at  $115  in  the  week  ending 
October  8,  at  $115  in  the  week  ending  October  15  (change  in  pro- 
gram announced  on  October  14),  price  trading  was  at  a  standstill 
in  the  week  ending  October  22,  there  were  a  few  sales  at  $130  in  the 
following  week,  in  the  week  ending  November  5  sales  were  light  at 
mostly  $130  per  ton;  on  November  6  some  packers  offered  $140 
per  ton,  and  sales  were  heavy,  but  many  packers  quickly  withdrew 
the  $140  price,  and  most  sales  in  the  week  ending  November  12 
were  at  $135.  That  influence  of  the  seasonal  demands,  rather  than 
Government  interference,  caused  price  rises  is  suggested  by  the  fact 
that  raisins  not  supported  by  Government  purchases  rose  in  price 
at  the  same  time,  and  at  about  the  same  rate  (R.  202;  see  the 
table  above.) 

•^"By  November  26,  The  Company  had  had  two  months  within 
which  to  purchase  raisins,  delivery  of  which  was  scheduled  for  the 
period  October  1 -January  20.  By  November  26,  delivery  on  the 
first  contract  should  have  been  near  completion  and  delivery  on  the 
second  contract  well  under  way.  Hence,  how  could  CCC  be  re- 
sponsible for  acts  which  should  have  followed  The  Company's  per- 
formance? 
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purchase  of  60,000  tons  prevented  the  drop  in  price  to 
$110'?  This  theory,  accepted  by  the  District  Court, 
gives  no  consideration  to  grower  resistance.  It  assumes 
without  any  proof  whatsoever  that  had  the  Government 
not  acted,  the  emphatic  and  sustained  resistance  of  the 
growers  (R.  54,  57,  202,  204,  205,  341,  390,  574,  575)  to 
excessively  low  prices  would  have  collapsed.  If  the 
packers  had  had  no  commitments  to  cover,  this  argu- 
ment might  have  some  validity,  but  the  packers  had 
commercial  contracts  which  required  delivery  of  large 
quantities  of  raisins  and  they  had  to  supply  raisins  in 
large  quantities  for  the  Christmas  market.  In  fact,  as 
the  record  shows.  The  Company,  by  December  1,  1947, 
had  supplied  75%  of  its  commercial  commitments 
(Plaintiff's  Exhibit  47,  48).  Faced  with  this  pressure, 
it  seems  reasonable  to  conclude  that  the  i3ackers  would 
have  had  to  come  to  terms  with  the  growers,  and  that 
the  price  would  not  have  been  $110  per  ton.  That  price 
was  not  reached  imtil  January  when  the  conmaercial 
demands  had  been  materially  met  and  the  Government 
had  suspended  purchases  (R.  388). 

We  think  that  to  award  damages  to  appellee,  whose 
predecessor  had  sold  short — at  a  price  helow  market/'^ 


^'^  The  District  Court's  statement  (R.  57)  that  The  Company- 
bid  "on  the  basis  of  the  then  existing  market  level"  is  not  borne 
out  by  the  record.  The  Government's  Announcement  was  made  on 
September  10,  1947.  The  Company's  offer  was  submitted  on  Sep- 
tember 17,  1947  (Plaintiff's  Exhibit  10).  The  "then  existing  market 
level,"  (if,  indeed,  there  was  any)  is  reported  in  the  Market  News 
Service  (Defendant's  Exhibit  K,  Bulletin  396)  covering  the  week 
ending  September  17,  as  follows: 

With  most  packers  not  yet  offering  to  buy,  quotations  to  grow- 
ers September  17  for  natural  Thompson  Seedless  were  mostly 
$125.00  per  ton  delivered  at  packers  receiving  station  with  an 
occasional  offer  slightly  lower  and  a  little  buying  at  $130.00 
delivered,  for  delivery  by  September  20. 

The  Company  bid  on  the  basis  of  $110  per  ton,  or  $15  per  ton  below 
quoted  prices.    The  second  offer  was  submitted  by  The  Company 
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and  to  base  its  damage  on  the  anticipated  collapse  of  the 
market  is  to  simply  ignore  tlie  evidence,  which  estab- 
lishes that  The  Company  was  deliberately  taking  a 
gamble  as  to  future  market  conditions,  including  fur- 
ther Government  price  support. 

Certainly  there  is  no  proof  from  which  a  rational 
conclusion  can  be  drawn  that  without  the  change  in 
program  the  growers  would  have  sold  for  $110  per  ton 
or  less ;  and  if  this  is  to  be  the  basis  of  damage,  the  ordi- 
nary rules  relating  to  the  burden  of  proof  will  have  to 
be  sidestepioed.  As  aware  as  we  are  of  our  duty  to  assist 
the  Court  to  determine  the  amoimt  of  damage,  we  are 
not  able  to  even  guess  the  price  which  might  have  pre- 
vailed had  there  been  no  further  Government  price  sup- 
port. Appellant  submits  that  appellee  has  not  sus- 
tained the  burden  of  proving  its  damage. 

on  October  8  (Plaintiff's  Exhibit  15),  also  in  the  assumption  that 
raisins  would  be  purchased  for  $110  per  ton.  The  Market  News 
Service  (Bulletin  399)  covering  the  week  ending  October  8,  1947 
reflects  the  price  of  Thompson  Seedless  as  follows:  "Mostly  $115, 
few  $110."  The  report  also  notes  "Considerable  grower  resistance 
to  current  bid  was  reported  *  *  *."    (See  Defendants  Exhibit  L) . 

The  District  Court  also  found  that  because  of  CCC's  modifica- 
tions the  price  of  raisins  was  boosted  to  "artificially  and  abnormally 
high  levels"  (R.  79),  and  in  its  opinion  the  Court  states  that  the 
growers  were  demanding  "exorbitant  prices."  (R.  54).  These  con- 
clusions are  not  supportable.  The  growers  wanted  parity,  which 
would  have  meant  $150-$160  per  ton  (R.  204,  541,  573),  but  they 
were  accepting  $130-$135  per  ton  during  the  peak  of  the  buying 
season,  prices  well  below  the  90%  of  parity  other  farmers  were  en- 
joying (Defendant's  Exhibits  K,  S).  A  quick  glance  at  Plaintiff's 
Exhibit  46  will  disclose  the  facts  with  respect  to  the  "exorbitant" 
prices  being  paid  by  The  Company.  Only  in  one  week  of  the 
season  did  The  Company  pay  more  than  $140  per  ton.  Of  course, 
the  prices  demanded  by  the  growers  were  more  than  The  Company 
could  afford  to  pay  insofar  as  their  Government  contracts  were 
concerned ;  but  these  contracts  were  bid  at  prices  below  market,  and 
at  approximately  one-third  of  the  1946  price  level.  These  "ex- 
orbitant prices"  being  demanded  by  the  growers  were  the  lowest 
they  had  received  since  1942   (Plaintiff's  Exhibit  44,  p.  56). 
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CONCLUSION 

This  case  does  not  involve  merely  the  right  of  a  con- 
tractor to  recover  damages  from  the  Government.  The 
fundamental  issue  is  whether  a  Government  agency, 
engaged  in  the  performance  of  a  Governmental  func- 
tion, has  the  right  to  modify  its  program  without  re- 
sponding in  damages.  In  this  respect  appellant  sub- 
mits that  agencies  engaged  in  fixing  tariffs,  in  sup- 
porting farm  prices,  in  formulating  price  controls  and 
in  other  Governmental  functions  should  be  completely 
free  to  make  and  revise  their  programs  as  the  necessities 
of  the  nation  require,  and  that  this  freedom  to  act  for 
the  public  welfare  should  not  be  fettered  by  fear  or 
threat  of  incurring  liability  for  damages. 

Appellant  further  submits  that  even  had  the  acts 
complained  of  been  proprietary  in  character,  there  is 
no  basis  for  recovery  since  the  elements  of  contract, 
whether  express  or  implied,  are  not  present.  There  was 
no  promise  by  CCC  to  rigid  adherence  to  the  program 
as  first  announced,  and  therefore  no  basis,  in  fact,  for 
inferring  a  promise  to  compensate  The  Company  for 
damages  sustained  by  the  change  in  xerogram. 

Whekefobe,  appellant  respectfully  submits  that  the 
judgment  of  the  District  Court  should  be  reversed,  and 
judgment  entered  for  appellant,  with  costs. 

Warren  E.  Burger, 

Assistant  Attorney  General. 
Lloyd  H.  Burke, 

United  States  Attorney. 
Melvin  Richter, 
Carl  Eardley, 

Attorneys, 
Department  of  Justice, 
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APPENDIX   A 

List  of  Exhibits  Offered 
Plaintiff's  Exhibits 

1.  Bill  of  sale,  Roberg  to  Rosenberg  Bros. 

2.  Letter  from  Senator  Downey  to  Grady  dated  Sep- 
tember 30, 1948. 

3.  Marketing  Outlook — 1947  Crop  Raisins. 

4.  Press  release  of  September  5,  1947. 

5.  Docket  1947  Dried  Fruit  Price  Support  Program. 

6.  Telegram  from  Grady  to  Smith  dated  September 
9, 1947. 

7.  Letter  from  Grady  to  Smith  dated  September  10, 
1947. 

8.  Telegram  from  Smith  to  Grady  dated  September 
12,  1947. 

9.  Announcement  No.  1  of  September  10,  1947. 

10.  Contract  A6pm(Ff) — 1647  dated  September  24, 
1947. 

n.  Telegram  from  Walker  to  Rosenberg  Bros,  dated 
September  23, 1947. 

12.  Telegram  from  Rosenberg  Bros,  to  Walker  dated 
September  24, 1947. 

13.  Press  release  of  September  25, 1947. 

14.  Announcement  No.  2  of  October  1,  1947. 

15.  Contract  A6pm  (Ff  )-1893  dated  October  13, 1947. 

16.  Telegram  from  Walker  to  Rosenberg  Bros,  dated 
October  13, 1947. 

17.  Telegram   from   Rosenberg   Bros,   to   Anderson 
dated  October  14,  1947. 

18.  Telegram  from  Rosenberg  Bros,  to  Anderson 
dated  October  15,  1947. 

19.  Press  release  of  October  14, 1947. 

20.  Letter  from  Rosenberg  Bros,  to  Department  of 
Agriculture  dated  October  21, 1947. 
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21.  Telegram  from  Grady  to  Anderson  dated  Octo- 
ber 31, 1947. 

22.  Letter  from  Grady  to  Downey  dated  November  3, 
1947. 

23.  Telegram  from  Anderson  to  Grady  dated  No- 
vember 6,  1947. 

24.  Press  release  of  November  26,  1947. 

25.  Press  release  of  October  17, 1947. 

26.  Telegram  from  Davidson  to  Grady  dated  De- 
cember 2, 1947. 

27.  Grady's  memorandum  re  telephone  conversation 
with  Anderson  on  December  4, 1947. 

28.  Telegram  from  Grady  to  Davidson  dated  Decem- 
ber 4, 1947. 

29.  Telegram  from  Davidson  to  Grady  dated  Janu- 
ary 21, 1948. 

30.  Letter  from  Laflin  to  Walker  dated  January  22, 
1948. 

31.  Letter  from  Grady  to  Downey  dated  January  23, 
1948. 

32.  Telegram  from  Allmendinger  to  Rosenberg  Bros. 
dated  January  26,  1948. 

33.  Telegram  from  Grady  to  Allmendinger  dated 
January  28,  1948. 

34.  Telegram  from  Grady  to  Allmendinger  dated 
January  28,  1948. 

35.  Telegram  from  Grady  to  Allmendinger  dated] 
January  28,  1948. 

36.  Telegram  from  Grady  to  Allmendinger  dated] 
January  29,  1948. 

37.  Telegram  from  Downey  to  Grady  dated  January] 
30,  1948. 

38.  Claim  of  Rosenberg  Bros,  dated  February  26,J 
1948. 
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39.  Letter  from  Grady  to  Anderson  dated  September 
21, 1948. 

40.  Letter  from  Anderson  to  Grady  dated  February 
2, 1949. 

41.  Letter  from  Grady  to  Anderson  dated  February 
3,  1949. 

42.  Record  of  shipments,  Contract  No.  A6pm(Ff)- 
1647. 

43.  Record  of  shipments,  Contract  No.  A6pm(Ff)- 
1893. 

44.  Market  News  issued  in  July  1948. 

45.  Schedule  showing  cost  of  raisins  acquired  to  cover 
CCC  contracts. 

46.  Schedule  showing  record  of  1947  crop  raisins  ac- 
quired by  Rosenberg  Bros. 

47.  Schedule   showing  civilian  sales  by  Rosenberg 
Bros. 

48.  Schedule  showing  purchases  and  sales  by  Rosen- 
berg Bros. 

49.  Minutes  of  the  Board  of  CCC  dated  October  27, 
1947. 

50.  Report  of  Smith  dated  October  23,  1947. 

51.  Tabulation  of  bids  on  first  invitation. 

52.  Grower  contract  forms. 

53.  Tabulation  of  Rosenberg  export  sales. 

54.  Tabulation  of  accepted  bids. 
55..  Plaintiff's  LIFO  computations. 

56.  Plaintiff's  LIFO  computations. 

57.  Plaintiff's  computation  of  damage. 

58.  Plaintiff's  computation  of  damage. 

Defendant's  Exhibits 

A.  Letter  from  Stern  to  Grady  dated  January  26, 
3951. 
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B.  Memorandum  from  Grady  to  Oppenheimer  dated 
September  30,  1947. 

C.  Eosenberg  "tags". 

D.  Letter  from  Grady  to  Cummings  dated  September 
4,  1948. 

E.  Press  release  of  August  4,  1947. 

F.  Memorandum  re  telephone  conversation  between 
Anderson  and  Grady  on  December  4,  1947. 

G.  Stenographer's  notes. 

H.  Letter  from  Anderson  to  Weinfeld  dated  Sep- 
tember 8,  1949. 

I.  Letter  from  Smith  to  Grady  dated  October  13, 
1949. 

J.  Bulletin  of  Dried  Fruit  Association  dated  Octo- 
ber 8, 1947. 

K.  Federal  State  Market  News  Service  bulletins 
from  September  11,  1947  to  October  30,  1947. 

L.  Telegram  from  Walker  to  Graham  dated  October  ^ 
9,  1947. 

M.  Minutes  of  Board  meeting  of  CCC  on  October] 
8,  1947. 

N.  Deposition  of  Edmund  A.  Foley. 

O.  Memorandum  from  Oppenheimer  to  Ashby  dated] 
May  28,  1948. 

P.  Fresno  Bee  newspaper  article  dated  October  10,  | 
1947.  (Id.) 

Q.  Fresno  Bee  newspaper  article  dated  October  12,  | 
1947.  (Id.) 

R.  Announcement  No.  10  dated  December  5,  1947.; 

S.  Federal  State  Market  News  Service  bulletins 
from  November  6,  1947  to  June  3,  1948. 

T.  Federal  State  Market  News  Service  bulletins 
from  August  7, 1946  to  September  4,  1946.  (Id.) 
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U.  Transcript  of  notes  of  Allmendinger  re  Grady 
conversation. 
V.  Notice  to  Deliver. 
W.  Letters  in  lieu  of  notice  to  deliver. 
Y.  Payment  voucher  form. 
Z.  Announcement  FV-B-6  dated  November  7,  1947. 

AA.  Contract  A6pm(Pf)-1940  dated  November  26, 
1947. 

AB.  Schedule  of  shipments  under  contract  A6pm 
(Ff)-1940. 

AC.  Tabulation  of  purchases  and  sales  by  Rosenberg 
Bros. 

AD.  Statement  of  profit  and  loss  re  Rosenberg  Bros. 
(Id.) 

AE.  Purchase  and  sales  agreement. 

AF.  Letter  from  Wright  to  Heller,  et  al.,  dated 
December  23,  1947.  (Id.) 

AG.  Tabulation  of  purchases  and  sales  of  Rosenberg 
Bros.  (Id.) 

AH.  Letter  from  Grady  to  Cooper  dated  October 
8, 1947. 

AI.  Record  of  purchases  and  sales  of  Rosenberg 
Bros.  (Id.) 

AJ.  Charter  of  Commodity  Credit  Corporation. 

AK.  By-Laws  of  Commodity  Credit  Corporation. 

AL.  Contract  Disputes  Board  hearing.  (Id.) 

AM.  Contract  Disputes  Board  minutes.  (Id.) 

AN.  Letter  from  Sullivan  to  EhrUch  dated  August 
31,  1950.  (Id.) 

AO.  Schedule  re  plaintiff  damages. 
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APPENDIX   B 

RB&CO'S  PURCHASES  ON  CLOSED  CONTRACTS 
(Plaintiff's  Exhibit  46) 


Period 
Ending 

7/15/47 

7/26/47 

9/  6/47 

9/22/47 

10/  2/47 

10/  6/47 

10/14/47 

10/20/47 

10/27/47 

11/  3/47 

11/10/47 

11/17/47 

11/24/47 

12/  1/47 

12/  8/47 

12/15/47 

12/22/47 

12/30/47 

1/  5/48 

1/12/48 

1/19/48 

1/26/48 

2/  2/48 

2/  9/48 


Amount 

(Tons) 

1,785 

466 

956 

10 

1- 

10 

1- 

135 

32 

3 

508 

4,785 

4,932 

1,111 

4,035 

842 

1,870 

2,046 

615 

340 

1,090 

438 

845 

191 

639 


Period 
Ending 

2/16/48 
2/24/48 
3/  1/48 
3/  8/48 
3/15/48 
3/22/48 
3/30/48 
4/  5/48 
4/13/48 
4/20/48 
4/27/48 
5/  3/48 
5/10/48 
5/17/48 
5/31/48 


Amount 

(Tons) 

54 

888 

678 

353 

2 

387 

267 

76 

1,996 

20 

128 

552 

1,070 

87 

1,048 
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Period 

Ending 

9/11/47 

9/17/47 

9/24/47 

10/  1/47 

10/  8/47 

10/15/47 

10/22/47 

10/29/47 

11/  5/47 

11/  6/47 

11/12/47 

11/19/47 

11/26/47 

12/  3/47 

12/10/47 

12/17/47 

12/24/47 

1/  7/48 

1/14/48 

1/21/48 

1/28/48 

2/  4/48 

2/11/48 

2/18/48 


MARKET  PRICE  OF  NATURAL  RAISINS 
(Defendant's  Exhibits  K,  S) 

Period 
Ending 

2/25/48 
3/  3/48 
3/10/48 
3/17/48 
3/24/48 
3/31/48 
4/  7/48 


Price 
$125-140 
$125-130 
(not  stated) 

$115-120  (mostly  $120) 
$110-115  (mostly  $115) 
$110-115  (mostly  $115) 
(not  stated — "Price 

trading  at  a  standstill") 
$130-135  (mostly  $130) 
$130-135 
$140 

$135-140  (mostly  $135) 
$125-130  (mostly  $130) 
$125-135  (mostly  $130) 
$130-135  (mostly  $130) 
$130-135  (mostly  $135) 
$130-135  (mostly  $130) 
$130 

$120—125 

$110-115  (mostly  $115) 
$105-110  (mostly  $110) 
$100-110  (mostly  $100-105) 
$110-115 
$110-115 
$110-115 


4/14/48 
4/21/48 
4/28/48 
5/  5/48 
5/12/48 
5/19/48 
5/26/48 
6/  2/48 


Price 

$110-120 
$110-125 
$110-125 
$110-120 
$110-115 
$110-115 
$110-117.50 

$110-115 
$110-115 
$110-115 
$110-115 
$115-120 
$115-120 
$115-120 
$120-135 
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APPENDIX   D 

When  the  Commodity  Credit  Corporation  entered  into 
the  contracts  in  question,  it  was  operating  under  its 
Delaware  charter  as  an  agency  and  instrumentality 
of  the  United  States. 

The  Commodity  Credit  Corporation  was  created  on 
October  17,  1933,  under  the  laws  of  the  State  of  Dela- 
ware as  an  agency  of  the  United  States  pursuant  to 
Executive  Order  6340,  dated  October  16,  1933,  issued 
by  virtue  of  the  authority  vested  in  the  President  by 
section  2(a)  of  the  National  Industrial  Recovery  Act 
of  June  16,  1933  (48  Stat.  195)/  Section  2(c)  of  that 
Act  provided  that  any  agencies  established  under 
Title  I  of  the  Act  should  cease  to  exist  at  the  expiration 
of  two  years  after  the  date  of  enactment  of  the  Act. 
Congress  expressly  recognized  the  Corporation  as  being 
an  agency  of  the  United  States,  and  by  the  Act  of  Janu- 
ary 31,  1935,  directed  that  the  Corporation  should 
''continue  until  April  1,  1937,  or  such  earlier  date  as 
may  be  fixed  by  the  President  by  Executive  order,  to  be 
an  agency  of  the  United  States. ' '  The  Corporation  was 
continued  as  an  agency  of  the  United  States  until  June 
30, 1948,  by  successive  amendments  to  the  Act  of  Janu- 
ary 31,  1935  (15  U.  S.  C.  713).^    By  section  401  of  the 


^  Under  this  subsection,  the  President  was  authorized  "to  estab- 
lish such  agencies"  as  necessary  to  effect  the  policy  of  Title  I  of 
the  Act,  viz.,  to  remove  obstructions  to  the  free  flow  of  interstate 
and  foreign  commerce ;  to  provide  for  the  general  welfare  by  promot- 
ing full  utilization  of  the  productive  capacity  of  industries;  and  to 
increase  the  consumption  of  agricultural  products  by  increasing  the 
purchasing  power,  etc. 

2  Act  of  January  26,  1937,  50  Stat.  5;  Act  of  March  4,  1939,  53 
Stat.  510;  Act  of  July  1,  1941,  55  Stat.  498;  Act  of  July  16,  1943, 
57  Stat.  566;  Act  of  December  23,  1943,  57  Stat.  643;  Act  of  Feb- 
ruary 28,  1944,  58  Stat.  105;  Act  of  April  12,  1945,  59  Stat.  551;  and 
Act  of  June  30,  1947,  61  Stat.  201. 
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President's  Reorganization  Plan  No.  1  (t  U.  S.  C.  133t, 
note),  effective  July  1, 1939,  the  Corporation  was  made 
a  part  of  the  United  States  Department  of  Agriculture, 
and  its  operations  were  placed  under  the  supervision 
and  control  of  the  Secretary  of  Agriculture.    By  Execu- 
tive Order  No.  9322  (8  F.  E.  3807),  dated  March  26, 
1943,  as  amended  by  Executive  Order  No.  9334  (8  F.  R. 
5423),  dated  April  19,  1943,  the  Commodity  Credit 
Corporation  and  certain  other  activities  of  the  Depart- 
ment  of   Agriculture   were   consolidated   within   that 
Department  into  a  War  Food  Administration  under 
the   direction  and   supervision   of  an  Administrator, 
appointed  by  and  directly  responsible  to  the  President. 
However,  by  Executive  Order  No.  9577  (10  F.  R.  8087), 
dated  June  29,  1945,  the  War  Food  Administration 
terminated  at  the  close  of  business  on  June  30,  1945, 
and  the  functions  and  duties  of  the  War  Food  Adminis- 
trator were  transferred  to  the  Secretary  of  Agriculture. 
The  Commodity  Credit  Corporation  was  originally 
capitalized  at  $3,000,000,  its  stock  being  subscribed  by 
the  Secretary  of  Agriculture  and  the  Governor  of  the 
Farm   Credit   Administration.     The  funds  for   such 
subscription  were  derived  from  the  appropriation  au- 
thorized by  section  220  of  the  National  Industrial  Re- 
covery Act  (48  Stat.  210)  and  made  available  by  the 
Fourth  Deficiency  Act  for  the  Fiscal  Year  1933  (48 
Stat.  274) .    As  authorized  by  the  Act  of  April  10, 193(i, 
the  Corporation's  capitalization  was  increased  to  $100,- 
000,000  and  the  additional  $97,000,000  of  the  Corpora- 
tion's stock  was  acquired  by  the  Reconstruction  Finance 
Corporation.  ^ 


3  Act  of  April  10,  1936,  49  Stat.  1191,  15  U.S.C.  713a. 
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By  Section  3  of  the  Act  of  March  8, 1938,  the  Secre- 
tary of  Agriculture,  the  Governor  of  the  Farm  Credit 
Administration,  and  the  Eeconstruction  Finance  Cor- 
poration were  directed  to  transfer  the  ownership  of 
the  stock  of  the  Corporation  to  the  United  States.^ 
That  Act  also  provided  that  all  rights  of  the  United 
States  arising  out  of  the  ownership  of  such  stock  should 
be  exercised  by  the  President  of  the  United  States  or 
by  such  officers  or  agencies  as  he  may  designate.  Ex- 
ecutive Order  No.  8219,  issued  August  7,  1938,  trans- 
ferred to  the  Secretary  of  Agriculture  the  authority  to 
exercise,  on  behalf  of  the  United  States,  all  rights  aris- 
ing out  of  the  ownership  of  the  stock  of  the  Conunodity 
Credit  Corporation.  ^ 

The  Congress,  by  section  4  of  the  Act  of  March  8, 
1938,  authorized  the  Corporation,  with  the  approval  of 
the  Secretary  of  the  Treasury,  to  issue  and  have  out- 
standing bonds,  notes,  debentures,  and  similar  obliga- 
tions in  an  aggregate  amount  not  to  exceed  $500,000,000 
fully  guaranteed  as  to  principal  and  interest  by  the 
United  States  Government.  "^  By  successive  amend- 
ments to  the  Act  of  March  8, 1938,  the  borrowing  power 
of  the  Corporation  was  increased,  the  last  amendment 
being  the  Act  of  April  12,  1945,  which  increased  the 
Corporation's  borrowing  power  to  $4,750,000,000.  "^ 

The  Act  of  March  8,  1938  (52  Stat.  107),  as  amended 
by  the  Act  of  April  12,  1945  (59  Stat.  50),  required 
the  Secretary  of  the  Treasury  to  make  an  appraisal  of 
the  net  worth  of  the  Corporation  as  of  June  30  in  each 

*  Act  of  March  8,  1938,  52  Stat.  107,  15  U.S.C.  713a-3. 
'  4  F.R.  3565. 

'  Act  of  March  8,  1938,  52  Stat.  108,  15  U.S.C.  713a-4. 
'Act  of  April  12,  1945,  59  Stat.  50,  15  U.S.C.  713a-4. 
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year,  provided  for  the  restoration  of  any  capital  im- 
pairment disclosed  in  the  ajopraisal  from  appropria- 
tions authorized  for  such  purpose,  and  directed  the  Cor- 
poration to  pay  into  the  United  States  Treasury  any 
net  worth  in  excess  of  $100,000,000. 

The  Delaware  Charter  of  the  Commodity  Credit  Cor- 
poration authorized  the  Corporation,  among  other 
things,  to  engage  in  buying,  selling,  lending,  and  other 
activities  mth  respect  to  agricultural  commodities, 
products  thereof,  and  related  facilites.  ^ 

These  charter  powers  enabled  the  Corporation  to  en- 
gage in  extensive  operations  for  the  purpose  of  increas- 
ing production,  stabilizing  prices,  assuring  adequate 
supplies,  and  facilitating  the  efficient  distribution  of 
agriculture  commodities,  foods,  feeds,  and  fibers. 

Section  304(b)  of  the  Government  Corporation  Con- 
trol Act  (59  Stat.  597,  31  U.S.C.  847-849)  required  that 
all  wholly-owned  government  corporations  incorporated 
under  State  law  be  reincorporated  by  act  of  Congress 
in  order  to  continue  as  agencies  or  instrumentalities  of 
the  United  States.  ^  By  the  Commodity  Credit  Cor- 
poration Charter  Act  of  June  29,  1948,  the  Congress 
created  a  federal  corporation  and  all  assets,  funds,  and 
property,  together  with  enforceable  claims  of  the  Del- 
aware corporation,  were  transferred  to  the  Federal 
corporation.  ^"  Section  6  of  said  Act  provided  that  the 
"Conmiodity  Credit  Corporation,  a  Delaware  corpora- 


8  Delaware  Charter  is  set  forth  at  p.  A307,  Sen.  Doc.  No.  86,  79th 
Cong.,  1st  Sess. 
»  Act  of  December  6,  1945,  59  Stat.  602,  31  U.S.C.  869. 
i«  Act  of  June  29,  1948,  62  Stat.  1070,  15  U.S.C.  714. 
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tion  shall  cease  to  be  an  agency  of  the  United  States." 
{Section  2  of  the  Act  provided  that  the  Federal  corpora- 
tion "shall  be  an  agency  and  instrumentality  of  the 
United  States."" 


"  The  treatment  of  the  Federal  Surplus  Commodities  Corpora- 
tion by  the  Congress  and  the  courts  as  an  agency  of  the  United 
States  is  analogous  to  that  afforded  the  Commodity  Credit  Corpora- 
tion. The  Federal  Surplus  Commodities  Corporation  was  chartered 
by  officials  of  the  Federal  Government  under  the  laws  of  the  State 
of  Delaware  in  the  absence  of  an  Executive  order  but  pursuant  to 
authority  conferred  in  section  2(a)  of  the  National  Industrial  Re- 
covery Act  (48  Stat.  195).  It  was  recognized  by  Congress  as  an 
agency  of  the  United  States  (Act  of  June  28,  1937,  50  Stat.  323, 
15  U.S.C.  713c)  and  the  courts  have  recognized  its  contracts  and 
actions  as  being  those  of  the  United  States:  John  Morrell  &  Co.  v. 
United  States,  89  Ct.  Cls.  167;  United  States  v.  Samuel  Dunkel  & 
Co.  184  F.  2d  894  (C.A.  2,  1950) ;  Priebe  &  Sons,  Inc.  v.  United 
States,  332  U.S.  407,  and  Traders  Compress  Co.  v.  United  States 
(Ct.  Cls.),  74  F.  Supp.  649. 
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STATEMENT  OF  THE  CASE 

Appellant's  statement  of  fact  is  neither  complete  nor  accurate 
and  requires  a  further  exposition  of  the  events  which  gave  rise  to 
this  suit. 
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This  case  arose  out  of  the  sale  in  1947  of  14,330  tons  of  proc- 
essed raisins  by  Rosenberg  Bros.  &  Co.*  (hereinafter  referred  to  as 
Rosenberg),  a  California  dried  fruit  processor,  to  Commodity 
Credit  Corporation!  (hereinafter  referred  to  as  CCC)  and  the 
subsequent  conduct  of  CCC  and  its  officials  which  increased  Rosen- 
berg's cost  of  acquiring  raisins  to  cover  its  sales  to  CCC.  The  com- 
plaint contains  two  causes  of  action,  one  based  on  the  violation 
by  CCC  of  its  express  contractual  commitments  (not  to  purchase 
in  excess  of  61,000  tons  of  1947  crop  Thompson  seedless  raisins, 
to  purchase  only  from  packers  and  processors  and  not  from  pro- 
ducers, and  not  to  provide  price  support  at  any  given  level),  and 
the  other  based  on  violation  of  CCC's  implied  contract  not  to 
hinder  Rosenberg's  performance  or  render  it  more  difficult  or 
expensive.  The  District  Court  gave  judgment  for  plaintiff  on  the 
basis  of  CCC's  breach  of  its  implied  agreement. 

In  1947  when  plaintiff's  causes  of  action  arose,  CCC  was  a 
Delaware  corporation,  all  the  stock  of  which  stood  in  the  name  of 
the  United  States  (Def.  Ex.  AJ;  Title  15  U.S.C.  713,  713a-3).  In 
making  the  raisin  purchases  in  question,  CCC  acted  as  an  instru- 
mentality of  the  Department  of  Agriculture,  and  utilized  the  per- 
sonnel of  the  Production  and  Marketing  Administration  (herein- 
after referred  to  as  PMA) .  PMA  and  CCC  were  closely  connected 
and  many  PMA  officials  also  served  as  functionaries  of  CCC.  Clin- 
ton Anderson,  for  example,  was  not  only  Secretary  of  Agriculture, 
but  also  held  the  position  of  Chairman  of  the  Board  of  CCC  (11 
Fed.  Reg.  177A-242  §  200.4),  exercised  all  rights  of  stock  owner- 
ship in  CCC  on  behalf  of  the  United  States  (11  Fed.  Reg.  177A- 
242  §  200.3)  and  supervised  and  controlled  all  operations  of  CCC 
(Def.  Ex.  AK  §  15(a);   11  Fed.  Reg.  177A-242  §200.1;  Reor- 


*Plaintiflf  is  a  Maryland  corporation  which  succeeded  to  Rosenberg's  claim 
against  CCC. 

jDefendant  is  a  federal  corporation  which  succeeded  to  all  the  assets  and 
assumed  all  the  liabilities  of  CCC,  a  Delaware  corporation. 
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ganization  Plan  No.  3,  Part  V  §  501).  The  Administrator  of  PMA 
was  also  President  and  a  director  of  CCC  (11  Fed.  Reg.  177A-242 
§§200.4,  200.5).  The  directors  and  vice  presidents  of  CCC  also 
served  as  top  officials  of  PMA  (11  Fed.  Reg.  177A-242  §§  200.4, 
200.5;  Def.  Ex.  AK  §§  12(a),  20).  Plans  for  dried  fruit  pur- 
chase programs  were  formulated  and  administered  through  the 
Fruit  and  Vegetable  Branch  of  PMA,  but  all  such  plans  were  sub- 
ject to  the  approval  of  CCC  and  the  Secretary  of  Agriculture,  and 
were  formally  adopted  by  the  Board  of  Directors  of  CCC.  Pur- 
chases were  actually  made  by  officials  of  the  Fruit  and  Vegetable 
Branch  of  PMA,  but  they  acted  in  their  capacity  as  contracting 
officers  of  CCC  (U  Fed.  Reg.  177A-242  §200.8;  Def.  Ex.  AK 
§  28(a);  Title  7  C.F.R.  (1946  Supp.)  Ch.  XXI,  Subch.  C 
§  2301.1(d)(4),  2301.10,  2305.14). 

On  or  about  July  25,  1947,  representatives  of  the  raisin  industry 
in  California,  through  an  industry  committee,  in  which  Rosenberg 
employees  and  officials  of  the  Department  of  Agriculture  par- 
ticipated, estimated  that  the  surplus  of  1947  crop  Thompson  seed- 
less raisins  would  be  100,000  tons  (PL  Ex.  3;  R.  155  et  seq.*). 
This  was  a  conservative  (i.e.  low)  figure  based  on  "a  hopeful 
expectation"  of  domestic  and  export  sales  (R.  157) .  Copies  of  this 
report  were  sent  to  interested  parties,  including  the  Fruit  and 
Vegetable  Branch  of  PMA  in  Washington,  D.  C,  and  its  local 
office  in  Berkeley,  California  (R.  157).  S.  R.  Smith,  head  of  the 
Fruit  and  Vegetable  Branch,  testified  that  he  was  aware  of  this 
estimate  in  August,  1947  (R.  530),  and  Secretary  Anderson  ad- 
mitted his  knowledge  of  this  estimate  in  September;  but  from  the 
content  of  his  remarks,  he  must  have  meant  early  August,  1947 
(R.  353-354).  The  Department  of  Agriculture  itself,  as  early  as 
July,  1947,  estimated  the  1947  industry  surplus  of  Thompson  seed- 
less raisins  as  100,000  tons  or  more  (R.  482) . 


♦References  to  the  printed  record  will  be  designated  in  this  manner. 
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In  early  August,  1947,  both  S.  R.  Smith  and  Secretary  Anderson 
met  with  packer  and  grower  groups  in  CaHfornia  and  discussed 
CCC's  projected  1947  raisin  purchases.  Smith  had  previously  been 
informed  by  the  Board  of  CCC,  to  guide  his  discussions  in  these 
meetings,  that  CCC  did  not  plan  to  underwrite  any  dried  fruit  crop 
at  a  specified  price  level,  but  that  it  did  anticipate  purchasing  dried 
fruit  for  foreign  relief  needs,  schools  and  institutions,  and  hoped 
to  use  its  funds  to  encourage  exports  (R.  488).  Smith  told  both 
growers  and  packers  that  the  Department  was  willing  to  consider 
acquisition  of  raisins  for  distribution  to  schools  and  institutions, 
for  foreign  relief  feeding  and  for  human  consumption  in  occupied 
areas,  as  well  as  the  use  of  its  funds  for  a  commercial  export  pro- 
gram, but  that  it  would  not  undertake  a  price  support  program 
underwriting  prices  at  any  given  level  (R.  490-493) . 

At  a  press  conference  immediately  after  a  luncheon  held  in 
Fresno  on  August  4,  1947,  Secretary  Anderson  stated  his  deter- 
mination not  to  support  prices  for  dried  fruits  as  he  had  in  the 
case  of  potatoes.  He  did  not  want  to  be  accused  of  wasting  prod- 
ucts, and  would  take  no  more  dried  fruit  than  could  be  used  in 
three  ways:  "(l)  by  the  school  lunch  program;  (2)  by  the  pro- 
gram of  regular  shipments  to  our  Armed  Forces  and  those  coun- 
tries over  which  the  American  flag  was  flying  abroad ;  and  ( 3 )  by 
subsidizing  export  into  the  Northern  countries  where  dried  fruits 
are  a  very  important  part  of  their  diet  and  a  very  valuable  part  of 
their  diet"  (R.  354-355).  In  a  speech  broadcast  over  the  radio  the 
same  day.  Secretary  Anderson  reiterated  these  views,  adding  that 
he  would  not  duplicate  the  potato  program  in  the  dried  fruit  indus- 
try by  underwriting  prices  at  any  fixed  level,  and  warning  the 
industry  that  the  contemplated  program  offered  a  decidedly  limited 
outlet  for  dried  fruit  (R.  356-357;  Def.  Ex.  E).  At  other  discus-  , 
sions  with  farm  groups,  Anderson  even  suggested  destruction  of  1 
surplus  raisins,  and  told  them  that  the  Department  would  take 
surplus  raisins  only  at  prices  at  which  they  would  move  into  coun- 
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tries  where  foreign  exchange  was  a  problem,  and  at  prices  at  which 
CCC  could  resell  raisins  to  the  Army,  which  v/as  at  the  time  "some- 
what of  a  tough  trader"  (R.  360).  These  preliminary  discussions 
of  Smith  and  Anderson  with  industry  groups  in  California  could 
not  fail  to  create  the  strong  impression  that  CCC  would  acquire 
only  so  many  1947  crop  raisins  as  it  could  dispose  of  for  certain 
specific  purposes;  that  CCC  v/ould  acquire  these  raisins  only  at 
prices  low  enough  so  they  could  be  resold  to  "tough  traders";  and 
that  CCC  would  not  support  prices  at  any  given  level. 

The  program  originally  adopted  by  CCC  confirmed  these  early 
impressions.  S.  R.  Smith,  in  August,  1947,  submitted  a  dried  fruit 
program,  prepared  in  his  branch,  to  the  Board  of  Directors  of 
CCC.  This  program  was  known  as  Docket  OC-95a  and  covered  the 
entire  1947-1948  crop  year  (R.  I6l,  539-540;  PI.  Ex.  5).*  The 
rules  of  the  Department  of  Agriculture  required  secrecy  with 
regard  to  the  contents  of  Docket  OC-95a,  and,  to  Smith's  knowl- 
edge, neither  Rosenberg  nor  any  other  packer  had  access  to  the 
docket  (R.  163-166).  The  economic  factors  on  which  Smith's  pro- 
posals were  based  were  contained  in  a  statement  of  supporting 
data  in  the  docket.  This  statement  confirmed  the  industry's  esti- 
mate of  a  surplus  of  100,000  tons  of  Thompson  seedless  raisins. f 

Smith's  docket  provided  for  purchase  of  a  maximum  of  133,000 
tons  of  dried  fruits,  and  Smith  recommended  that  this  total  include 
no  more  than  61,000  tons  of  raisins  (R.  504,  538).  The  docket 
stated  that  the  purchase  program  recommended  would  enable  the 
dried  fruit  ijidustry  to  establish  prices  commensurate  with  the 
remaining  supply  and  corresponding  market  demand.  All  dried 


*WhiIe  Smith's  original  recommendation  to  the  Board  of  CCC  also  con- 
tained an  export  subsidy  program,  the  Board  failed  to  adopt  that  part  of  the 
proposal  and  the  trial  court  struck  Smith's  testimony  regarding  it  (R.  505- 
506).  The  docket  which  the  Board  adopted  is  Plaintiff's  Ex.  5  (R.  163). 

fThe  docket  showed  an  estimated  surplus  of  98,000  tons  processed 
weight.  On  the  basis  of  the  accepted  6%  shrinkage  factor  (to  allow  for 
stemmer  waste  in  processing),  this  represents  approximately  104,000  tons 
of  natural  condition  raisins. 
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fruits  acquired  under  this  program  were  to  be  received  by  or  for  the 
account  of  CCC,  and  were  to  be  disposed  of  by  sale  or  other  means 
in  certain  stated  channels.  The  program  was  designed  to  operate 
through  dried  fruit  packers  rather  than  by  direct  CCC  purchase 
from  growers  because  of  the  packers'  greater  experience  in  field 
buying.  The  purchase  program  was  based  on  competitive  bidding 
by  packers  rather  than  on  negotiated  prices  or  prices  fixed  at  arbi- 
trary levels.  The  stated  purpose  of  this  method  of  purchase  was  to 
enable  CCC  to  reap  the  advantage  of  the  accumulated  marketing 
experience  of  the  entire  group  of  growers  and  packers  in  estab- 
lishing price  levels  necessary  to  move  available  supplies  into 
prompt  consumption. 

Docket  OC-95a  carried  an  endorsement  by  the  Acting  Solicitor 
of  the  United  States  Department  of  Agriculture  to  the  efi^ect  that 
all  purchases  by  CCC  would  be  made  on  an  "offer  and  acceptance 
basis."*  The  Acting  Solicitor  then  stated: 

"We  understand  that  'offer  and  acceptance  basis'  as  used 
in  the  docket  refers  to  a  method  of  sale  which  involves  (1) 
the  issuance  of  an  announcement  that  Commodity  Credit  Cor- 
poration desires  to  purchase  certain  commodities  or  that 
Commodity  Credit  Corporation  makes  commodities  available 
for  sale,  such  announcement  either  to  specify  prices  or  to  call 
for  bids  from  the  public  which  will  specify  prices,  (2)  offers 
from  the  public  made  on  the  basis  of  such  an  announcement, 
and  (3)  acceptance  by  Commodity  Credit  Corporation  of 
those  offers  which  are  most  favorable  to  the  Government. 
Sales  on  a  'negotiated  basis'  are  negotiated  with  particular 
buyers  without  an  announcement  having  been  made  to  the 
public."  (Emphasis  added.) 


*The  provisions  for  competitive  bidding  and  for  disposition  of  raisins 
acquired  by  CCC  in  limited  outlets,  as  well  as  the  Acting  Solicitors  statement, 
reflect  Secretary  Anderson's  preliminary  comments  that  CCC  would  buy 
only  so  many  raisins  as  it  could  dispose  of  in  certain  designated  channels  i 
at  prices  which  would  enable  it  to  resell  at  unfavorable  exxhange  rates  in 
foreign  countries  and  to  the  Armed  Services  which  were  at  the  time  "some-  ' 
what  of  a  tough  trader." 
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After  approval  of  Docket  OC-95a  by  the  Board  of  Directors  of 
CCC,  Secretary  Anderson,  the  Chairman  of  the  Board  of  CCC,  on 
September  5,  1947,  made  an  announcement  to  interested  packers 
and  growers  and  to  the  pubhc  of  the  general  outline  of  the  dried 
fruit  purchase  program  embodied  in  Docket  OC-95a  (R.  167-169)  • 
This  announcement  took  the  form  of  a  written  release  to  the  press 
(PI.  Ex.  4)  in  Albuquerque,  New  Mexico,  and  was  later  distrib- 
uted by  mail  to  interested  persons  in  the  industry,  including  Rosen- 
berg (R.  158).  This  announcement  was  not  a  mere  "off-the-cuff" 
remark  to  the  press.  It  was  a  carefully  worded  and  well-drafted 
document  and  was  the  only  announcement  to  the  industry  of  the 
general  outline  of  CCC's  1947  purchase  program  (Finding  12). 
The  circumstances  surrounding  its  issuance  emphasize  that  its  pur- 
pose was  to  enable  the  industry  to  "make  its  plans"  and  that  it  was 
intended  that  the  industry  should  rely  on  its  terms.  The  docket 
itself  (PI.  Ex.  5)  stressed  the  importance  of  early  positive  action 
and  immediate  announcement  of  CCC's  1947  purchase  program 
to  the  industry  "to  avoid  serious  and  unnecessary  price  decline." 
The  September  5  announcement  originated  in  the  Fruit  and  Vege- 
table Branch  of  PMA,  and  S.  R.  Smith,  head  of  the  branch,  for- 
warded it  to  his  superiors  for  their  approval  (R.  550-551).  The 
draft  of  this  announcement  eventually  reached  New  Mexico  in  the 
hands  of  Jesse  Gilmer,  President  of  CCC.  Secretary  Anderson 
testified  that  he  met  at  Albuquerque,  on  September  5,  1947,  with 
Nathan  Koenig,  his  administrative  assistant,  Jesse  Gilmer,  Mr. 
Trigg,  an  Administrator  of  PMA,  and  others;  that  they  then 
acquainted  him  with  Docket  OC-95a,  and  also  presented  him  with 
the  prepared  text  of  an  announcement  of  the  program  embodied 
in  the  docket  (PL  Ex.  4;  R.  361-362;  425).  After  editing  (R. 
425),  the  announcement  was  given  to  the  newspapers  in  typewrit- 
ten form  (R.  395). 

The  announcement  confirmed   the  preliminary  statements  of 
Smith  and  Anderson  as  to  the  nature  of  CCC's  1947  dried  fruit 
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activities.  It  stated  that  "Commodity  Credit  Corporation  will  pur- 
chase up  to  133,000  tons  of  dried  apples,  dried  peaches,  dried 
prunes  and  raisins  if  the  purchase  of  this  total  quantity  of  dried 
fruits  is  necessary  to  provide  outlets  for  the  relatively  large  1947 
production."  (Emphasis  added)  It  continued  in  the  following 
words: 

"The  maximum  limit  of  133,000  tons  is  divided  into  pur- 
chase of  2,250  tons  of  dried  apples,  3,750  tons  of  dried 
peaches,  61,000  tons  of  raisins,  and  66,000  tons  of  dried 
prunes. 

"Purchases  of  dried  fruits  under  the  program  will  be  made 
from  processors  and  packers  of  dried  fruits.  An  announce-  ■ 
ment  will  be  issued  soon  inviting  packers  to  submit  offers  on 
a  portion  of  the  quantity  to  be  purchased. 

"The  purchase  program  does  not  provide  price  support  at 
any  given  level,  but  is  expected  to  result  in  reasonable  prices 
to  producers  and  consumers.  *  *  *"  (Emphasis  added.) 

At  the  time  of  the  announcement,  packers  were  in  a  short  posi- 
tion because  at  that  time  it  was  so  early  in  the  season  that  1947 
crop  raisins  were  not  yet  made  (R.  103-105).  Growers  are  always 
reluctant  to  sell  before  their  raisins  are  boxed  and  they  know  what 
their  crop  is  (R.  202,  342),  and  packers  always  try  to  buy  well- 
cured  raisins  so  that  they  will  not  have  to  redry  them  (R.  105). 
S.  R.  Smith  recognized  that  the  bids  made  under  the  September  5 
announcement  came  at  a  time  when  packers  would  not  normally 
have  sufficient  raisins  to  cover  the  bids  (R.  563-564).  This  situa- 
tion was  particularly  acute  in  1947  because  of  grower  resistance  to  ■ 
selling  created  by  the  confused  market  situation  (R.  183,  203 
204).* 


*  Growers,  under  the  leadership  of  Setrakian  (head  of  the  Raisin  Pro- 
ducers Association)  were  holding  raisins  for  parity  or  90%  of  parity,  i.e., 
$150-$l60perton  (R.  573-575). 
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The  obvious  effect  of  the  program  announced  on  September  5, 
a  program  designed  to  remove  by  competitive  bidding  only  61,000 
tons  of  an  indicated  surplus  of  100,000  tons  or  more,  was  to  depress 
prices.  Dwight  Grady  (an  expert  on  the  California  dried  fruit 
situation,  who  in  1947-1948  was  a  Vice  President  of  Rosenberg, 
but  who  is  no  longer  in  Rosenberg's  employ)  testified  that  its 
depressing  effect  was  even  m.ore  marked  because  the  bidding  pro- 
ceeded in  two  stages,  and  those  bidders  who  had  been  unsuccessful 
in  the  first  stage  were  expected  to  and  did  bid  lower  on  CCC's 
second  call  (R.  173-176).* 

Grady,  acting  on  behalf  of  Rosenberg,  with  the  concurrence  of 
several  other  packers,  conveyed  his  views  about  the  shortcomings 
of  the  announced  program  to  CCC  and  Department  of  Agriculture 
officials.  When  Grady  first  learned  of  the  raisin  program,  on  Sat- 
urday, September  6,  1947,  he  immediately  called  Erwin  Graham, 
head  of  the  Special  Crops  Division  of  the  Fruit  and  Vegetable 
Branch,  and  pointed  out  the  insufficiency  of  the  program  an- 
nounced, as  well  as  its  price  depressing  effects  (R.  173-175). 
Before  Rosenberg  made  its  first  bid  under  the  program,  Grady 
spoke  with  other  officials  of  the  Department  of  Agriculture,  and 
again  indicated  the  inadequacy  of  the  program,  suggesting  pur- 
chases at  a  fixed  price  to  counteract  the  price  depressing  effect  of 
the  anouncement  (R.  177).  Admittedly,  Rosenberg's  activity  was 
not  entirely  altruistic.  It  was  to  its  interest  as  well  as  to  the  inter- 
est of  growers  to  have  a  workable  program  based  on  reasonable 
prices  to  growers.  Grady  stated  that  packers  do  not  fare  nearly  so 
well  in  times  of  grower  distress  as  they  do  in  times  of  grov/er  pros- 
perity, and  that  Rosenberg's  aim  was  to  bring  about  stability  in 
the  raisin  industry  (R.  184,  208-209). 


*The  trial  court  resolved  any  conflict  of  testimony  on  the  effect  of  CCC's 
1947  raisin  purchase  program,  as  announced  September  5,  1947,  by  con- 
firming Grady's  expert  opinion  as  to  its  effect  (Finding  16)  . 
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On  September  9,  1947,  Grady,  with  the  concurrence  of  other 
leaders  in  the  industry,  sent  a  telegram  to  Smith,  suggesting  the 
use  of  a  Webb-Pomerene  technique — purchase  of  raisins  for  ex- 
port at  fixed  prices — to  alleviate  the  bad  situation  created  by  the 
program  announced  (PI.  Ex.  6).  The  telegram  was  followed  on 
the  next  day  by  a  letter  (PI.  Ex.  7)  explaining  Grady's  suggestion. 
Both  the  telegram  and  the  letter  informed  Smith  that  packer 
offerings  of  raisins  to  CCC  under  its  announced  program  would 
be  substantially  short  sales,  because  commercial  handlers  had 
been  unable  to  contract  new  tonnage,  which  approximated  two- 
thirds  of  the  total  crop.*  Smith  admitted  that  he  had  no  reason  to, 
question  Grady's  statements  about  the  packers'  short  position  (R. 
559),  and  that  even  apart  from  any  specific  notice,  the  general 
situation  indicated  that  packer  offerings  under  CCCs  first  call  fori 
bids  on  raisins  were  in  excess  of  their  purchases  (R.  577).  There- 
fore, if  and  when  CCC  accepted  these  bids,  packer  sales  would 
necessarily  have  been  "short  sales". 

Smith's  answer  to  Grady's  letter  and  telegram  was  sent  by  tele- 
graph on  September  12,  1947  (PI.  Ex.  8).  The  Secretary  had 
already  stated  in  his  Fresno  speech  in  August  and  in  the  announce- 
ment issued  September  5,  1947,  in  Albuquerque  that  dried  fruit 
prices  would  not  be  supported  at  a  fixed  level.  Smith,  in  answering 
Grady,  declared  that  Grady's  suggestions  were  contrary  to  the  Sec- 
retary's statements,  and  continued: 

"The  program  as  announced  is  substantial  contribution 
toward  stabilized  conditions  within  Dried  Fruit  Industry.  We 
solicit  and  expect  receive  cooperation  Rosenberg  and  other 
packers  in  making  it  a  success." 


*Grady  testified  that  the  remaining  one-third  of  the  crop  was  produced 
by  grower-members  of  Sun  Maid,  the  raisin  growers'  cooperative  which  had 
no  problem  of  acquiring  raisins  (R.  182),  and  that  his  reference  to  two- 
thirds  of  the  crop  in  the  telegram  meant  that  portion  of  the  crop  handled  by 
independent  processors  (R.  186-187). 
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The  purport  of  these  words  is  clear:  The  announcement  is  the 
program,  and  the  program  will  not  be  changed  in  any  manner  con- 
trary to  the  announcement.  Grady  regarded  Smith's  telegram  as  a 
final  decision  of  the  Department  against  any  change  in  the  pro- 
gram as  announced  and  as  a  declaration  that  offers  would  be  re- 
ceived on  the  conditions  contained  in  the  announcement  (R.  194). 
Rosenberg  then  determined  to  bid  on  a  realistic  basis  to  get  the 
business  (R.  194-195). 

CCC's  first  call  for  bids  on  raisins  pursuant  to  the  announced 
program  vv^as  dated  September  10,  1947  (PI.  Ex.  9),  and  invited 
offers  for  sale  to  CCC  of  up  to  30,000  tons  of  raisins.  On  Septem- 
ber 17,  1947,  Rosenberg  offered  to  sell  CCC  6,000  tons  at  a  price 
of  $151  per  ton  and  4,000  tons  at  a  price  of  $152  per  ton.  This 
offer  was  made  on  a  mimeographed  bid  form  supplied  by  CCC 
(PI.  Ex.  10),  and  was  accepted  on  or  about  September  23,  1947 
(PI.  Ex.  11,  12).  At  the  time  of  this  call  CCC  purchased  30,000 
tons  from  Rosenberg  and  other  packers.  Rosenberg's  bid  was  low, 
and  Sun  Maid,  the  raisin  growers'  cooperative,  was  second  low  at 
a  price  only  slightly  in  excess  of  that  offered  by  Rosenberg  (PI. 
Ex.  54).  The  interrelationship  of  this  purchase  and  the  program 
announced  September  5,  1947,  are  accentuated  by  the  Depart- 
ment's own  announcement  of  the  purchase  (PI.  Ex.  13),  which 
characterizes  it  as  a  purchase  "under  the  program  announced  by 
the  Department  September  5,  1947." 

CCC's  second  call  for  bids  (PI.  Ex.  14)  invited  offers  on  the 
remaining  31,000  tons  of  raisins  comprising  the  61,000  tons 
referred  to  in  the  September  5  announcement.  Rosenberg  sub- 
mitted an  offer  for  10,000  tons  on  CCC's  mimeographed  bid  form 
(PI.  Ex.  15),  but  only  4,330  tons  of  its  offer  were  accepted.  The 
acceptance  was  by  night  letter  dated  October  13,  1947,  which  was 
received  by  Rosenberg  on  the  morning  of  October  14  (PI.  Ex.  16; 
R.  215-216). 

Rosenberg  was  the  high  bidder  ($149.40  per  ton)  among  those 
packers  whose  offers  were  accepted  on  CCC's  second  call.  Sun 
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Maid,  the  grower  cooperative,  bid  $145.48  per  ton.  All  bids 
accepted  were  lower  than  the  lowest  bid  made  under  Announce- 
ment No.  1  (PI.  Ex.  54). 

At  the  time  when  CCC  accepted  Rosenberg's  tvv^o  bids,  its  offi- 
cials knew  that  all  independent  packer  sales  to  CCC  under  An- 
nouncements No.  1  and  No.  2  were  short  sales,  which  independ- 
ent packers  would  have  to  cover  by  field  purchases  at  a  later  date 
(Finding  21). 

In  its  brief,  Appellant  repeatedly  makes  the  unfounded  charge 
that  Rosenberg  bid  below  the  market  in  its  sales  to  CCC,  gambling 
on  a  decline  in  market  price.  Such  is  not  the  fact.  The  raisin  mar- 
ket had  been  falling  ever  since  announcement  of  CCC's  program 
on  September  5.  On  the  morning  of  September  8,  1947,  the  price 
of  packed  processed  raisins  dropped  from  $.095  per  pound  to 
$.085  per  pound  and  by  the  time  bids  were  submitted  under  An- 
nouncement No.  1,  had  further  declined  to  $.08  per  pound  (Pi. 
Ex.  21;  R.  182-183).  Substantially  all  trading  in  raisins  prior  to 
the  receipt  of  bids  under  Announcement  No.  1  was  for  early  sea- 
son delivery  (Def.  Ex.  K).  Such  early  deliveries  command  pre- 
mium prices  and  cannot  be  compared  with  general  sales  which 
normally  commence  in  early  October  (R.  105) .  What  then  was  the 
market  at  the  time  bids  were  made  to  CCC  ?  The  court  found  that 
the  accepted   "spread"  between  the  price  of  packed  processed 
raisins  and  natural  condition  raisins  was  slightly  in  excess  of  $40 
per  ton  and  that  offers  by  independent  packers  and  Sun  Maid   i 
under  Announcements  No.  1  and  No.  2  reflected  a  field  price  of  j 
approximately  $110  per  ton  (Finding  23).  What  better  evidence  ; 
of  the  field  market  could  there  be  than  Sun  Maid's  sale  of  20,000  ', 
tons  of  raisins  to  CCC   (PI.  Ex.  54)  ?*  Sun  Maid  is  a  grower  j 
cooperative  and  its  sales  to  CCC  are  the  best  available  indication  \ 
of  the  growers'  opinion  of  "the  market."  Rosenberg  did  not  relish  t 


*These  sales  were  made  at  the  following  prices :  10,000  tons  at  $1 53.33  on 
September  24,  1947  reflecting  a  field  price  of  $113.33,  and  10,000  tons  at 
$145.48  on  October  14,  1947,  reflecting  a  field  price  of  $105.48. 
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the  short  position  which  was  forced  upon  it  and  objected  vocifer- 
ously (R.  384-385),  but  felt  that  its  position  in  the  industry  neces- 
sitated its  cooperation  with  the  Department  if  surplus  conditions 
were  to  be  alleviated  (R.  198-200) . 

Because  of  the  soft  market  conditions  resulting  from  CCC's 
announced  program,  radio  and  press  protests  resounded  through- 
out the  San  Joaquin  Valley.  The  Department  refused  to  change  its 
announced  program  in  spite  of  grower  and  packer  protests.  A 
mass  meeting  of  thousands  of  producers  was  held  in  the  Fresno 
Auditorium,  at  which  Setrakian  urged  growers  not  to  sell  and 
Sheridan  Downey,  then  U.  S.  Senator  from  California,  and  others 
promised  to  intervene  in  Washington  (R.  112-113,  203-205). 

Downey  did  intervene  with  CCC  officials  in  Washington  in 
early  October,  1947.  He  testified  that  at  his  meetings,  he  was 
informed  by  them  of  the  "low  and  favorable  bids"  they  had 
received  from  packers  who  had  offered  raisins  on  the  basis  of  the 
original  purchase  program.  They  recognized  that  packers  had  sold 
short  and  would  be  faced  with  heavy  deficits  if  the  purchase  pro- 
gram v\^ere  increased.  Downey  suggested  releasing  the  packers 
from  their  bids,  but,  while  Board  members  recognized  the  inequity 
of  holding  packers  to  their  low  bids,  they  told  him  that  the  Secre- 
tary of  Agriculture  was  very  happy  about  the  contracts  with  pack- 
ers and  did  not  want  to  "let  the  packers  out"  (R.  115-119). 
Downey  was  informed  a  few  days  later  that  Secretary  Anderson 
had  rejected  the  unanimous  recommendation  of  the  Board  of  CCC 
to  purchase  an  additional  60,000  tons  of  raisins.  Downey  then 
appealed  to  the  President  for  aid  (R.  119-122) . 

On  October  9,  1947,  while  the  bids  of  packers  (including  Ros- 
enberg) made  under  Announcement  No.  2  were  still  pending, 
CCC  planned  a  complete  revision  of  its  raisin  program  but  gave 
no  notice  of  that  change  to  anyone  outside  the  Department  of 
Agriculture.  This  change  was  made  with  the  knowledge  that  it 
would  catch  the  packers  whose  bids  had  been  accepted  by  CCC  in  a 
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squeeze  (R.  144-148)  .  CCC  nevertheless  accepted  the  pending  bids 
by  night  letter  sent  on  October  13,  1947  (PI.  Ex.  16)  and  received 
by  the  packers  on  October  14.  After  it  had  contractually  bound 
these  packers  to  their  low  bids  in  this  manner,  on  October  14, 
1947,  CCC  announced  changes  in  its  program,  the  inevitable  and 
planned  effect  of  which  was  to  increase  the  field  price  of  raisins 
to  these  very  same  packers  who  had  sold  short  to  CCC  (Findings 
25,26,27,  28,29,30,  34). 

This  really  shocking  conduct  of  CCC  is  confirmed  by  the  record. 
On  October  9,  1947,  the  CCC  Board  in  secret  session  adopted  a 
resolution  (PL  Ex.  5;  Def.  Ex.  M)  "to  increase  the  maximum 
quantity  of  raisins  purchased  to  121,000  tons."  This  change  was 
not  disclosed  until  October  14,  1947,  after  the  low  packer  bids 
received  under  Announcement  No.  2  had  been  accepted.  Only  then 
did  the  Department  of  Agriculture  make  public  the  changes  in 
CCC's  1947  raisin  purchase  program  (PI.  Ex.  19) .  The  changes 
announced  were  even  more  drastic  than  the  resolution  adopted  by 
the  Board  of  Directors  on  October  9  indicated.  The  announcement 
not  only  invited  offers  for  an  additional  60,000  tons  of  raisins, 
but  it  requested  offers  to  CCC  from  raisin  producers  and  others  in 
physical  possession  of  raisins,  thus  putting  CCC  into  direct  com- 
petition with  packers  (who  had  not  yet  covered  their  prior  commit- 
ments to  CCC)  for  raisins  in  the  field.*  Further  details  of  the 
changes  in  CCC's  purchase  program  were  announced  on  October 
17,  1947  (PI.  Ex.  25). 

The  net  result  of  these  drastic  changes  was  to  put  CCC  in  the 
market  for  the  entire  raisin  surplus.  (121,000  tons  even  exceeded 
earlier  surplus  estimates.)  Rosenberg  and  other  packers  had  based 


*It  is  also  worthy  of  mention  that  the  Department's  October  14  announce- 
ment (PI.  Ex.  19)  declared  that  CCC  had  bought  31,000  tons  of  Thompson 
seedless  raisins,  and  that  a  grand  total  of  112,568  tons  of  dried  fruits  had 
been  purchased  from  processors  and  packers  "since  offers  to  purchase  were 
originally  announced  by  the  Department  on  September  3."  (Emphasis 
added.)  This  is  but  a  further  illustration  that  the  September  5  announcement 
was  made  to  be  relied  upon  and  acted  upon  by  processors  and  packers. 


15 

their  bids  on  a  program  which  was  to  take  only  61,000  tons  out  of 
an  indicated  surplus  of  100,000  tons,  leaving  an  estimated  surplus 
of  some  40,000  tons  overhanging  the  market.  By  the  announced 
changes,  CCC  also  put  itself  into  direct  competition  with  packers 
(who,  as  CCC  knew,  were  in  short  position  on  their  prior  sales  to 
CCC)  to  obtain  natural  condition  raisins  from  producers. 

Immediately  upon  learning  of  the  changes  in  CCC's  raisin  pur- 
chase program,  on  the  morning  of  October  14,  Rosenberg  sent  a 
telegram  to  Clinton  Anderson  (PI.  Ex.  17)  requesting  cancellation 
of  its  two  contracts  with  CCC  (Finding  31).  This  telegram  de- 
clared that  Rosenberg's  sales  to  CCC  had  been  made  in  reliance 
upon  the  Secretary's  announcement  of  September  5  and  upon  the 
stated  limits  on  quantities  to  be  purchased,  and  that  Rosenberg  had 
taken  into  consideration  the  known  size  of  the  1947  raisin  crop, 
the  Secretary's  declaration  that  no  support  price  would  be  estab- 
lished, the  Department's  request  for  Rosenberg's  cooperation,  and 
the  need  for  re-establishing  domestic  consumption  in  reasonable 
volume.  Rosenberg  also  referred  to  the  short  position  of  itself  and 
other  processors,  and  mentioned  the  repeated  insistence  of  Depart- 
ment officials  that  there  would  be  no  change  in  the  raisin  purchase 
program  as  announced.  This  telegram  was  supplemented  on  the 
following  day  by  a  further  telegram  informing  Secretary  Anderson 
that  Rosenberg  was  willing  to  cancel  all  of  its  existing  groiver 
contracts  for  raisins  that  called  for  firm  prices  of  less  than  $140  per 
ton  (PI.  Ex.  18).  Cancellation  of  these  contracts  would  have  en- 
abled the  released  groivers  to  enjoy  the  benefits  of  CCC's  new 
program. 

Secretary  Anderson  testified  that  he  referred  these  telegrams  to 
the  Fruit  and  Vegetable  Branch  and  to  his  legal  advisor  for  report 
(R.  402).  The  report  (PI.  Ex.  50)  which  finally  reached  the  Sec- 
retary's hands  was  made  by  S.  R.  Smith,  Director  of  the  Fruit  and 
Vegetable  Branch  of  PMA.  Smith  was  the  author  of  the  dried 
fruit  docket,  and  his  branch  was  in  charge  of  CCC's  purchases 
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under  it.  Perusal  of  his  report  discloses  that  the  Department  was 
well  aware  of  the  packers'  short  position  at  the  time  it  changed 
CCC's  1947  raisin  purchase  program.  Mr.  Smith  also  recognized 
that  the  announced  changes  had  materially  interfered  with  packer 
efforts  to  cover  their  CCC  commitments  as  trading  in  raisins  had 
been  practically  at  a  standstill  since  the  October  14  announcement, 
and  growers  were  not  inclined  to  sell  to  packers  in  view  of  the 
impending  purchase  of  raisins  by  CCC  directly  fro?n  growers. 
Smith  pointed  out  that  processors  whose  offers  had  been  accepted 
by  CCC 

"feel  that  the  Department  has  not  dealt  fairly  with  them 
because  of  accepting  the  offers  submitted  at  low  prices  based 
upon  a  CCC  purchase  of  61,000  tons,  and  immediately  there- 
after putting  a  squeeze  on  them  by  (1)  increasing  the  quan- 
tity to  be  purchased  by  60,000  tons,  and  (2)  inviting 
producers,  from  whom  processors  have  to  acquire  unproc- 
essed fruit  to  submit  offers." 

He  then  stated  that  requests  for  renegotiation  or  cancellation  had 
been  received  from  10  of  the  13  contracting  processors*  Smith 
recommended  renegotiation  of  the  existing  contracts  between  CCC 
and  processors  covering  the  first  61,000  tons  purchased  so  that 
prices  to  be  paid  thereunder  would  permit  the  packers  to  pay  p»'0- 
ducers  not  less  than  $135  per  ton  for  natural  condition  raisins.  At 
the  trial.  Smith,  a  studious  and  careful  witness,  declared  that  he 
had  prepared  this  report  after  full  consideration  of  the  facts  then 
before  him,  that  he  felt  his  recommendations  were  the  best  solu- 
tion at  the  time,  and  that  at  the  date  of  trial  he  had  not  chanred 
his  conclusions  that  the  contracts  between  CCC  and  the  proce--" 
should  have  been  renegotiated  at  a  higher  price  (R.  567-570). 
Smith's  recommendations  were  rejected  at  a  meeting  of  the 


*West  Coast,  one  of  the  13  contracting  processors,  had  been  granted  a 
contract  for  only  70  tons;  and  Lion,  another,  had  received  a  contract  for 
only  100  tons  (PL  Ex.  54).  Sun  Maid,  a  cooperative,  was  not  in  a  short 
position  because  of  tonnage  held  by  its  grower-members.  In  other  words, 
there  were  ten  packers  with  a  substantial  stake  and  there  were  ten  protests. 
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Board  of  Directors  of  CCC  held  on  October  27,  1947,  at  which 
Secretary  Anderson  occupied  the  chair  (PI.  Ex.  49;  R.  405).  This 
decision  of  the  Board  is  in  marked  contrast  to  the  attitude  of  the 
Board  members  expressed  to  Senator  Downey  when  he  met  with 
them  on  October  9.  At  that  time  several  of  those  present  indicated 
knowledge  of  the  packers'  position  as  well  as  of  the  inequity  of 
increasing  CCC's  purchases  (R.  115-119).  The  record  discloses 
no  reasons  why  the  Board  rejected  Smith's  proposals  but  is  replete 
with  references  to  reasons  why  the  Secretary  of  Agriculture  op- 
posed them. 

The  Secretary's  reasons  for  holding  the  packers  to  their  con- 
tracts are  indicative  of  the  nature  of  the  whole  transaction.  This 
was  a  business  deal,  pure  and  simple,  and  was  so  treated  by  the 
Department  and  by  CCC.  Appellant  cannot  now  hide  behind  the 
cloak  of  sovereignty.  The  Secretary  indicated  that  packer  bids  in 
response  to  Announcements  No.  1  and  No.  2  were  lower  than  he 
had  expected.  He  had  looked  for  bids  in  the  neighborhood  of  $175 
per  ton,  reflecting  a  return  to  growers  of  approximately  $135  per 
ton  (R.  448).  Instead,  bids  came  in  at  a  level  of  approximately 
$150  reflecting  a  return  of  $110  to  growers.  If  the  Department's 
purpose  was  price  support,  as  counsel  for  Appellant  now  so 
staunchly  maintains,  release  of  packers  from  their  CCC  contracts, 
as  requested  by  Rosenberg  in  its  telegrams  of  October  14  and  15, 
would  have  effectuated  that  purpose.  But  Secretary  Anderson  had 
indicated  that  he  wanted  CCC  to  purchase  raisins  at  a  price  at 
which  they  could  be  resold  in  foreign  countries  with  unfavorable 
exchange  rates  and  to  the  Armed  Services  ("a  tough  trader") ,  and 
he  was  satisfied  with  the  bids  made.  He  testified  that  he  regarded 
the  deal  as  an  "ordinary  business  proposition"  (R.  402) ,  that  "as  a 
business  proposition,  a  free  bid  had  been  made"  and  the  bidder 
must  abide  by  it  (R.  4o4).  Rosenberg's  bid  was  the  lowest  bid, 
and  while  he  could  have  rejected  a  bid  near  the  upper  limit,  he 
was  reluctant  to  cancel  a  low  bid  for  which  other  bids  could  not 
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be  substituted  (R.  404)  .*  The  Secretary  believed  he  was  bound  to 
account  to  the  General  Accounting  Office  for  all  CCC  transactions, 
and  that  all  such  transactions  would  be  carefully  scrutinized  by  the 
Controller  General,  and  he  wanted  to  be  very  sure  his  actions 
would  not  subject  him  to  criticism  (R.  403).  Moreover,  he  had 
been  advised  by  the  Solicitor  of  the  Department  of  Agriculture 
that  he  could  not  cancel  the  packer  contracts  and  substitute  higher 
bids  because  it  would  be  to  the  financial  disadvantage  of  CCC 
(R.  403-404) . 

Accordingly,  on  November  6,  1947,  Secretary  Anderson,  ignor- 
ing Smith's  recommendations,  refused  Rosenberg's  request  for  can- 
cellation, and  informed  Rosenberg  that  he  would  await  return  of 
offers  under  the  Department's  changed  program  before  determin- 
ing whether  further  modifications  would  be  made  (PI.  Ex.  23). 

Rosenberg  had  been  unable  to  acquire  sufficient  natural  condi- 
tion raisins  to  cover  its  CCC  commitments  prior  to  the  changes 
announced  on  October  14,  1947.  Thereafter  growers  turned  strong 
holders,  partly  because  of  the  urgings  of  grower  groups,  and  partly 
in  expectation  of  direct  sales  to  CCC  at  high  prices.  Grower  bid 
forms  became  available  on  November  5,  and  the  large  tonnage 
offered  to  CCC  by  growers  was  removed  from  the  possibility  of 
packer  purchase  (PI.  Ex.  44).  On  November  26,  1947,  CCC  itself 
rejected  all  grower  offerings  because  they  had  been  made  at  "prices 
in  excess  of  $135"  per  ton  (PI.  Ex.  24).  Certainly,  packers  could 
not  have  been  expected  to  cover  their  CCC  commitments  at  prices 
so  ridiculously  high  that  even  CCC  rejected  them. 

On  November  26,  1947,  the  Department  announced  that  in  the 
future  CCC  would  require  all  processors  selling  raisins  to  CCC  to 
certify  that  they  had  paid  not  less  than  $135  per  ton  for  natural 


*Even  if  the  Secretary's  reasoning  is  valid,  the  facts  do  not  bear  him  out. 
While  Rosenberg  was  low  bidder  under  Announcement  No.  1,  it  was  the 
high  bidder  under  Announcement  No.  2  (PI.  Ex.  54).  Packers  near  the 
upper  hmits  on  the  first  call  also  requested  cancellation,  but  Secretary  Ander- 
son rejected  all  such  requests. 
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condition  raisins  used  in  processing  packed  processed  offerings  to 
CCC  (Pi.  Ex.  24).  The  announcement  of  the  $135  certification 
requirement,  coupled  with  CCC's  rejection  of  all  grower  bids 
because  they  exceeded  $135  per  ton,  indicated  for  the  first  time 
what  price  level  CCC  considered  fair,  and  the  field  market  accord- 
ingly stabilized  at  approximately  $135  per  ton  (which  reflected  a 
price  of  $175  per  ton  for  processed  raisins)  (PI.  Ex.  44).  The 
certification  requirement,  in  effect,  placed  a  support  price  of  $135 
per  ton  on  natural  condition  raisins,  and  violated  the  terms  of  the 
September  5  announcement  that  prices  would  not  be  supported  at 
any  given  level  (Finding  34) .  Rosenberg  bought  heavily  while  the 
market  remained  at  this  level. 

Meanwhile,  in  November,  Dwight  Grady  made  a  trip  to  Wash- 
ington seeking  either  renegotiation  of  price  or  cancellation  of 
Rosenberg's  CCC  contracts  (R.  239  et  seq.).  His  trip  proved 
unsuccessful,  and  on  December  2,  1947,  Dave  Davidson,  Admin- 
istrator of  CCC,  in  a  telegram,  refused  the  relief  sought  and 
informed  Grady  that  CCC  considered  the  Rosenberg  contracts  in 
full  force  and  effect  and  expected  delivery  thereunder  (PI.  Ex.  26) . 

Grady  was  dismayed  by  this  response  and  called  Secretary 
Anderson  by  telephone  on  December  4,  1947.  Anderson  indicated 
that  renegotiation  of  price  was  possible,  and  told  Grady  to  work 
out  his  claim  with  Dave  Davidson  (PI.  Ex.  27).  In  accordance 
with  the  Secretary's  suggestion,  Grady  again  telegraphed  Davidson 
asking  for  a  price  adjustment  (PI.  Ex.  28) .  Davidson's  reply,  dated 
January  21,  1948  (PI.  Ex.  29),  took  the  position  that  Rosenberg 
was  under  obligation  to  deliver  pursuant  to  its  CCC  contracts. 
Until  this  time  Rosenberg  had  consistently  refused  to  honor  CCC's 
delivety  notices  (Def .  Ex.  V,  W) .  Grady  had  instructed  Rosen- 
berg's shipping  department  not  to  deliver  at  the  time  the  first 
Notice  to  Deliver  was  received  from  CCC  (October  16,  1947).  hi 
the  first  instance,  Grady  had  told  Laflin,  the  head  of  Rosenberg's 
Shipping  Department,  to  inform  CCC  that  Rosenberg  "didn't 
have  the  raisins"   (R.  296;  PI.  Ex.  20).  After  that,  it  became  a 
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routine  matter  until  new  instructions  were  issued  (R.  300-302). 
Laflin  filled  out  and  forwarded  the  mimeographed  forms  pre- 
pared in  advance  by  the  Shipping  and  Storage  Branch  of  PMA 
for  all  packers  (Def.  Ex.  W;  R.  634).  In  using  mimeographed 
letters  in  lieu  of  shipping  notices,  PMA  obviously  anticipated  a 
refusal  to  deliver.  Grady  testified  that  Rosenberg  progressively 
acquired  raisins,  and  that  he  did  not  continue  to  tell  Laflin  at  the 
time  each  delivery  was  refused,  that  Rosenberg  did  not  have  the 
raisins,  but  merely  told  him  not  to  ship  while  he  was  attempting 
to  have  the  CCC  contracts  cancelled  (R.  318).  Rosenberg's  refusal 
to  deliver  during  this  period  was  based  on  its  desire  to  protect  its  . 
contractual  position,  as  well  as  to  leave  open  the  possibility  of 
renegotiation  or  settlement  of  its  CCC  contracts  (Finding  38). 

On  January  22,  1948,  Laflin,  pursuant  to  Grady's  instructions, 
informed  CCC  that  Rosenberg  was  now  in  a  position  to  make 
deliveries  against  its  CCC  Contract  1647*  and  requested  reinstate- 
ment of  its  tonnage  (PI.  Ex.  30).  On  January  23,  Grady  wrote 
Senator  Downey  asking  for  his  help,  and  mentioning  Rosenberg's 
loss  of  $315,000  on  its  CCC  sales  (PI.  Ex.  31) . 

Several  days  later,  Werner  Allmendinger,  a  contracting  officer 
for  CCC,  sent  a  telegram  dated  January  26,  1948,  to  Rosenberg 
(PL  Ex.  32)  citing  Rosenberg's  failure  to  honor  CCC's  prior 
delivery  notices  under  Contract  1647  and  referring  to  the  mimeo- 
graphed letters  filled  in  by  Laflin  (Def.  Ex.  W) .  He  then  inquired 
whether  Rosenberg  would  deliver  if  it  received  other  notices  to 
deliver  provided  that  no  damages  for  nondelivery  would  be  sought 
by  Commodity  Credit  Corporation  other  than  waiver  of  carrying 
charges  on  all  raisins  covered  by  Contract  1647;  asked  Rosenberg's 
advice  as  to  its  intention  to  deliver  under  Contracts  1647  and 
1893t;  and  stated  that  CCC  was  v/illing  to  take  delivery  under 


*  Contract  1647  covered  the  raisins  included  in  Rosenberg's  first  oflFering  to 
CCC. 

f  Contract  1893  covered  the  raisins  included  in  Rosenberg's  second  offer- 
ing to  CCC. 
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both  contracts  at  the  contract  price,  and  that  the  only  price  increase 
would  be  $0.0005  per  pound  for  raisins  packed  in  export  con- 
tainers. He  advised  Rosenberg  that  CCC  would  not  pay  carrying 
charges  on  raisins  covered  by  Contract  1647  and  asked  that  Rosen- 
berg indicate  its  agreement  to  the  arrangements  set  forth  or  other- 
wise indicate  its  intention  as  to  performance.  After  a  number  of 
telephone  conversations  (R.  269  et  seq.;  603  et  seq.),  Rosenberg 
by  a  series  of  telegrams  agreed  to  ship  under  both  its  CCC  con- 
tracts (PI.  Ex.  32-36).*  Grady  unequivocally  testified  that  he  told 
Allmendinger  that  he  was  unwilling  to  prejudice  his  company's 
claim  against  CCC,  and  further  stated  that  he  did  not  intend  to 
waive  Rosenberg's  claim  by  sending  the  telegrams  or  by  agreeing 
to  ship  (R.  276-277).  The  court  found  that  Rosenberg  neither 
expressly  nor  impliedly  waived  its  rights  to  claim  damages  against 
CCC  by  its  agreement  to  ship  (Finding  39) .  The  specific  nature  of 
the  telegrams  sent  and  Grady's  conduct  immediately  before  and 
after  the  exchange  of  telegrams  are  completely  inconsistent  with 
waiver. 

On  January  30,  1948,  the  day  after  Grady  sent  the  last  telegram 
to  Allmendinger,  he  received  a  telegram  from  Senator  Downey 
(PI.  Ex.  37)  stating  that  Downey  was  looking  into  Rosenberg's 
claim  and  would  report  developments.  Grady  did  not  tell  him  to 
terminate  his  efforts  or  indicate  the  possibility  that  Rosenberg  had 
waived  any  of  its  rights.  On  the  contrary,  he  immediately  tele- 
phoned Downey  and  at  Downey's  suggestion  again  made  a  trip  to 
Washington  to  press  Rosenberg's  claim  (R.  278-279).  He  con- 
ferred with  Department  of  Agriculture  officials  and  was  advised 
that  Rosenberg  should  file  a  formal  claim.  Grady  spent  the  next 
several  days  with  his  counsel  preparing  the  claim,  but  submitted 
it  first  to  Senator  Downey  because  of  his  reluctance  to  file  such  a 
document  which  reflected  on  the  reputations  of  persons  in  high 


*These  telephone  conversations  and  telegrams  will  be  discussed  in  greater 
detail  in  connection  with  Appellant's  waiver  defense,  itijra. 
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places  (R.  279-282).  After  consultation,  it  was  decided  that  the 
only  course  was  to  file  the  claim,  and  it  was  filed  with  S.  R.  Smith 
on  February  26,  1948  (PI.  Ex.  38).  Additional  information  was 
furnished  in  support  of  the  claim  at  a  later  date  (R.  284).  Grady 
pressed  the  claim  whenever  he  was  in  Washington,  and  in  Septem- 
ber, 1948,  visited  Clinton  Anderson,  then  a  Senator,  in  New 
Mexico,  and  subsequently  corresponded  with  Anderson  about  their 
December,  1947,  telephone  conversation  in  which  Anderson  had 
discussed  renegotiation  of  price   (R.  284-292).  On  February  8, 

1949,  Senator  Anderson  wrote  the  Office  of  the  Solicitor  of  the 
Department  of  Agriculture  about  Rosenberg's  claim  (Def.  Ex. 
H)  stating  that  his  correspondence  v/ith  Grady  was  not  as  full  as 
it  might  be  because  he  felt  Grady  was  getting  ready  to  sue  the 
Department  of  Agriculture,  and  he  would  prefer  to  give  his 
material  from  the  witness  stand.  Senator  Anderson  further  stated 
that  he  would  like  to  see  justice  and  equity  done  to  Rosenberg  and 
felt  its  claim  should  be  negotiated.  Anderson  did  not  mention 
waiver,  and  Rosenberg's  preparations  to  sue  were,  of  course,  incon- 
sistent with  waiver. 

On  October  13,  1949,  Smith  denied  Rosenberg's  February  26, 
1948,  claim  (Def.  Ex.  I).  The  denial  did  not  mention  waiver  and 
in  fact  referred  to  supplemental  letters  indicating  active  support 
of  the  claim.  After  Smith's  denial,  Grady  saw  the  new  Secretary 
of  Agriculture,  and  at  his  suggestion  voluntarily  submitted  Rosen- 
berg's claim  to  the  Contract  Disputes  Board  of  CCC  (R.  293).* 
For  the  first  time,  at  the  hearing  before  that  Board  on  April  26, 

1950,  government  counsel  charged  that  Rosenberg  had  waived  its 
rights.  After  denial  of  Rosenberg's  claim  by  the  Contract  Disputes 


*The  Contract  Disputes  Board  was  composed  of  the  officials  of  the  same 
Department  which  had  already  turned  down  Rosenberg's  claim,  and  its  legal 
advisor  was  the  Solicitor  of  Agriculture  who  had  advised  the  Secretary  to 
reject  the  claim.  The  hearing  was  a  closed  one,  and  Rosenberg  had  no  oppor- 
tunity to  cross-examine  witnesses.  Nevertheless,  Rosenberg  appeared  and 
presented  its  case  because  it  had  every  wish  to  cooperate  with  Department 
officials  before  seeking  legal  redress. 
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Board,  the  present  action  was  filed.  Rosenberg's  unbroken  course 
of  conduct  is  completely  inconsistent  with  any  waiver  of  its  rights, 
and  amply  supports  the  finding  of  the  trial  court  that  there  v/as 
no  waiver  (Findings  39,  41 ). 

SPECIFICATION  OF  ERROR  ON  CROSS-APPEAL 

(1)  The  District  Court  erred  in  holding  that  Rosenberg 
covered  its  CCC  commitments  after  December  12,  1947. 

(2)  The  District  Court  erred  in  not  including  raisins  costed 
before  December  12,  1947,  in  calculation  of  Appellee's 
damage. 

(3)  The  District  Court  erred  in  not  costing  the  raisins  de- 
livered to  CCC  by  Rosenberg  either  on  a  first-in  first-out 
basis,  or  on  an  average  cost  basis. 

SUMMARY  OF  ARGUMENT 
Proprietary  Nature  of  CCC's  Conduct 

Rosenberg's  contracts  with  CCC  were  commercial  purchases  of 
raisins  by  a  governmental  agency  for  certain  limited  puposes. 
The  actions  of  CCC  which  hindered  performance  by  Rosenberg 
and  increased  the  cost  of  raisins  acquired  to  fulfill  its  contract 
commitments  to  CCC  were  likewise  commercial  rather  than  sover- 
eign in  nature.  Purchase  of  raisins  and  the  imposition  of  a  con- 
dition on  delivery  (certification  that  $135  per  ton  has  been  paid 
to  growers)  are  not  "public  and  general"  acts.  Private  contractors 
as  well  as  government  agencies  could  do  the  very  same  things. 
The  court  will  not  be  misled  by  labels  such  as  "price  support,"  but 
will  determine  the  nature  of  CCC's  1947  raisin  purchase  program 
from  an  examination  of  the  testimony  about  its  origin  and  opera- 
tion. The  record  shows  that  low  prices  were  obtained  by  competi- 
tive bidding.  The  Department  of  Agriculture  regarded  the  low 
packer  bids  which  CCC  accepted  as  a  closed  business  deal,  and 
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refused  to  release  Rosenberg  from  its  contracts  even  though  the 
result  of  such  a  release  would  have  been  higher  prices  to  growers. 
The  nature  of  CCC's  conduct  is  a  question  of  fact,  and  the  District 
Court  has  already  decided  on  substantial  evidence  that  it  was  not 
sovereign  (Finding  42).  But  even  conceding  the  sovereign  nature 
of  CCC's  conduct,  CCC  is  nevertheless  liable  to  Appellee  under 
the  facts  of  this  case. 

Breach  of  Implied  Contract'  Not*  to  Kinder  or  Render  Performance 
More  Expensive. 

CCC's  conduct  subsequent  to  the  execution  of  Rosenberg's  con- 
tracts to  deliver  raisins  to  it  undoubtedly  made  it  more  difficult 
and  expensive  for  Rosenberg  to  cover  its  contract  commitments. 
The  tremendous  increase  in  CCC's  purchase  program  over  the 
originally  stated  minimum  of  61,000  tons,  purchases  by  CCC  from 
growers  in  direct  competition  with  Rosenberg,  and  the  requirement 
of  the  $135  certification,  which  in  effect  supported  field  raisin 
prices  at  a  level  of  $135  per  ton,  all  contraverted  the  terms  of  the 
Secretary's  September  5  announcement  and  contributed  to  Rosen- 
berg's plight.  In  view  of  the  unequivocal  words  of  the  September 
5  announcement,  and  subsequent  insistence  by  Department  officials 
that  there  would  be  no  change  in  the  1947  raisin  purchase  program 
as  announced,  Rosenberg  when  it  entered  into  the  contracts  in 
suit,  certainly  did  not  "assume  the  risk"  that  the  program  would 
be  altered  in  direct  violation  of  the  terms  of  that  announcement. 
Appellee's  argument  on  this  point  does  not  require  a  finding  that 
the  September  5  announcement  constituted  an  enforceable  promise. 
Nor  does  the  decision  of  the  District  Court  depend  on  any  such 
premise.  The  court's  finding  that  Rosenberg  did  not  "assume  the 
risk"  of  change  (Finding  A4)  is  equally  supportable  if  the  Septem- 
ber 5  announcement  be  regarded  as  a  representation,  or  only  as  an 
announcement  of  the  "rules  of  the  game."  After  such  a  representa- 
tion, or  under  such  rules,  one  contracting  party  does  not  assume 
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the  risk  that  the  other  will  do  exactly  what  he  states  he  will  not  do. 
Even  if  the  other's  statement  is  not  itself  regarded  as  an  enforce- 
able promise,  it  does  define  the  limits  of  the  other's  implied  prom- 
ise not  to  hinder  or  obstruct  performance. 

Absence  of  Waiver. 

Rosenberg  did  not  waive  CCC's  breach  of  contract.  Waiver  is 
an  affirmative  defense  to  be  established  by  defendant,  and  Defend- 
ant here  has  failed  to  sustain  its  burden.  Moreover,  waiver  is  a 
question  of  fact,  and  the  findings  of  the  District  Court  (Findings 
39,  41)  are  supported  by  substantial  evidence.  There  is  no  evidence 
of  an  express  waiver  by  Rosenberg.  There  is  affirmative  evidence 
that  Rosenberg  preserved  its  rights  and  consistently  pressed  for 
relief.  After  CCC's  breach,  Rosenberg  had  an  election  either  to 
perform  and  claim  damages  or  to  rescind.  Rosenberg  elected  to 
perform  and  is  entitled  to  recover  its  damages.  Its  right  to  make 
that  election  does  not  depend  on  whether  its  contract  was  profitable 
or  not.  This  is  not  a  case  in  which  one  party  repudiates  an  execu- 
tory contract,  thus  barring  performance  by  the  other.  CCC  did  not 
repudiate,  but  insisted  on  performance  by  Rosenberg. 

CCC  expressly  waived  Rosenberg's  failure  to  ship  in  accordance 
with  the  original  shipping  schedule  in  the  exchange  of  telegrams 
between  Grady  and  Allmendinger.  In  consideration  for  CCC's 
change  of  position,  Rosenberg  waived  any  claim  for  carrying 
charges.  The  specific  nature  of  the  expressed  waivers  negatives  a 
general  waiver  of  Rosenberg's  claim  for  damages  for  breach  of 
contract.  CCC's  reluctance  to  admit  liability  beyond  the  contract 
price  is  a  far  cry  from  Rosenberg's  acceptance  of  CCC's  position. 
CCC  was  unwilling  to  recognize  Rosenberg's  claim  for  damages, 
and  Rosenberg  was  unwilling  to  abandon  it.  Under  these  circum- 
stances, the  parties  agreed  only  to  shipment,  to  a  specific  and  minor 
alteration  in  price  for  export  packaging,  and  to  a  waiver  of  carry- 
ing charges.   Each  retained  whatever  legal  rights  it  otherwise  had. 
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Rosenberg's  Damages. 

The  court  found,  and  there  was  substantial  evidence  in  the 
record,  that  but  for  CCC's  conduct  in  violation  of  its  impHed 
contract  the  price  of  natural  condition  raisins  would  have  stabil- 
ized at  $110  per  ton  or  less,  and  Rosenberg  could  have  covered 
its  CCC  commitment  at  that  level  (Findings  24,  35).  These  are 
facts  and  if,  as  we  contend,  they  are  supported  by  substantial  evi- 
dence, the  Appellate  Court  will  not  substitute  its  judgment  for 
that  of  the  trial  court.  The  trial  court  also  found  that  the  direct 
and  proximate  result  of  CCC's  conduct  in  violation  of  its  implied 
contract  was  to  increase  the  field  price  of  Thompson  seedless 
raisins  and  render  Rosenberg's  performance  more  expensive  (Find- 
ings 34,  36,  43).  This  is  a  finding  of  fact  which  should  not  be 
disturbed  on  appeal  since  there  is  substantial  evidence  supporting 
it. 

The  District  Court  erred,  however,  in  looking  only  to  raisins 
which  Rosenberg  costed  after  December  12,  1947,  as  a  measure  of 
its  damage.  There  is  uncontradicted  evidence  in  the  record  that 
Rosenberg  was  acquiring  raisins  for  its  CCC  contracts  throughout 
the  1947  season  as  quickly  as  it  could  after  its  CCC  contracts  were 
made,  and  that  it  had  costed  all  of  the  raisins  necessary  to  cover 
its  CCC  commitments  before  the  end  of  January,  1948.  Such  acqui- 
sition was  in  conformity  with  its  normal  business  practice  of  ac- 
quiring and  costing  raisins  to  cover  its  sales  commitments  in  the 
order  in  which  they  were  made.  Under  the  circumstances,  Rosen- 
berg's damages  should  have  been  measured  by  costing  its  raisin 
acquisitions  on  a  first-in  first-out  basis,  or  in  the  alternative  on  an 
average  cost  basis.  This  is  not  a  proper  case  for  application  of  the 
"minimum  cost"  principle  advanced  by  Appellant. 
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ARGUMENT 

I.     CCC  Cannot  Escape  Liability  for  Its  Action  by  a  Claim  that 
Its  Conduct  Was  Sovereign  Action. 

A.     THE  EVIDENCE  SHOWS  THAT  CCC'S  CONDUCT  WAS  NOT  SOVEREIGN 
ACTION. 

Appellant  attempts  to  hide  behind  the  cloak  of  sovereignty  by 
discussing  the  general  nature  of  Commodity  Credit  Corporation 
and  pointing  out  how  CCC  carries  out  its  price  support  functions.* 
But  the  case  before  this  court  is  not  a  "general"  one.  It  arose  on  a 
specific  set  of  facts.  Appellant  admits  (l)  that  raisins  are  a  non- 
basic  commodity  for  which  price  support  is  not  mandatory  (App. 
Op.  Br.  p.  14)  and  (2)  that  in  addition  to  its  price  support  func- 
tions, CCC  also  carried  on  a  supply  programf  and  a  commodity 
export  program  (App.  Op.  Br.  p.  12).  Admittedly,  Congress  has 
declared  a  policy  that  CCC,  in  carrying  on  its  purchasing  and  lend- 
ing operations  in  connection  with  nonbasic  commodities,  such  as 
raisins,  should  conduct  those  functions  so  as  to  promote  parity  with 
other  commodities  to  the  extent  funds  are  available  (15  U.S.C. 
713a-8(b)  ;  App.  Op.  Br.  p.  14-15).  But  this  does  not  make  such 
purchasing  and  lending  operations  per  se  sovereign  acts.  The 
declared  purpose  is  supple?nental  and  incidental  to  a  non-sovereign 
proprietary  function  of  CCC.  Procurement  of  supplies  by  contract 
is  non-sovereign  in  character  even  where  the  supplies  procured 
will  be  devoted  to  sovereign  purposes,  e.g.,  use  of  the  Armed  Serv- 
ices in  national  defense.  Liability  has  been  imposed  on  the  United 
States,  itself,  in  connection  with  such  activity.  See  Amoskeag  Alfg. 
Co.  V.  U.  S.  (1873),  84  U.S.  (17  Wall.)  592,  21  L.Ed.  715,  v/here 
the  United  States  was  held  liable  on  a  contract  to  purchase  car- 
bines for  the  Army  in  spite  of  the  fact  that  a  change  in  design  (in 
the  interest  of  national  defense)  ordered  by  the  United  States  pre- 
vented the  manufacturer  from  delivering  within  the  six-month 


*In  so  doing,  Appellant  even  resorts  to  a  budget  estimate  which  is  not  in 
evidence  (App.  Op.  Br.,  p.  12). 

fProcurement  for  government  agencies,  Armed  Forces,  etc. 
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period  specified  in  the  contract;  U.  S.  v.  Peck  (1880),  102  U.S. 
64,  26  L.Ed.  46,  where  the  Court  held  that  the  purchase  of  hay 
by  the  United  States  for  an  Army  fort  from  the  only  available  local 
source  interfered  with  performance  by  a  contractor  who  had  agreed 
to  deliver  hay  to  the  fort,  and  violated  the  implied  contract  of  the 
United  States  not  to  hinder  his  performance,  thus  releasing  the 
contractor  from  liability  for  failure  to  deliver;  U.  S.  v.  Smith 
(1876),  94  U.S.  (4  Otto)  214,  24  L.Ed.  115,  where  the  United 
States  was  held  liable  like  a  private  contractor  for  damages  occa- 
sioned by  a  suspend  order  under  a  contract  for  construction  of 
buildings  at  an  Army  fort;  and  Reiss  &  Weinsier  v.  U.  S.  (Ct.  CI. 
1953),  116  Fed.  Supp.  562,  where  the  United  States  was  held 
liable  for  suspension  and  cancellation  of  a  contract  for  construc- 
tion of  public  housing. 

The  liability  of  CCC  for  its  actions  in  this  case  is  further  illus- 
trated by  Beuifas  i:  U.  S.  (Ct.  CI.  1944),  60  Fed.  Supp.  771  (cited 
in  App.  Op.  Br.  p.  29) .  The  court  there  held  that  the  action  of  the 
United  States  in  advertising  for  laborers  to  work  on  the  super- 
structure of  a  building  for  higher  wages  than  the  plaintiff  con- 
tractor was  paying  for  laborers  working  on  a  contract  with  the 
United  States  to  complete  tlie  substructure  imposed  liability  on 
the  United  States  to  compensate  the  contractor  for  increased  wage 
expense  occasioned  by  the  government's  action.  The  basis  of  the 
decision  was  the  government's  violation  of  its  implied  contract  not 
to  make  the  plaintiff's  performance  more  difficult  or  expensive.  In 
reversing  the  Court  of  Claims,  the  United  States  Supreme  Court, 
U.  S.  V.  Beuttas  (1945),  324  U.S.  768,  89  L.Ed.  1354,  did  not 
question  the  existence  of  the  implied  contract  or  the  non-sovereign 
nature  of  the  government's  action,  but  based  its  decision  solely  on 
the  ground  that  payment  of  higher  wages  on  the  superstructure 
was  not  the  proximate  cause  of  the  contractor's  increased  cost. 

In  none  of  the  cited  cases  vv'as  the  United  States  allowed  to  avoid 
the  consequences  of   its  contractual  actions    (changing  contract 
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specifications,  purchase  of  hay,  interference  with  performance  by 
suspension,  hiring  labor  at  higher  wages)  on  the  ground  that  its 
acts  were  sovereign.  These  cases  control  in  the  present  action. 

The  court  will  not  be  misled  by  the  "price  support"  label  on 
Docket  OC-95a.  In  the  first  place,  the  Docket  was  a  secret  docu- 
ment, the  distribution  of  which  was  confined  to  Department  of 
Agriculture  officials  (R.  163-164).  The  public  announcement  of 
the  raisin  purchase  program  (PI.  Ex.  4)  stated  that  prices  would 
not  be  maintained  at  any  given  level,  but  that  the  program  would 
enable  the  industry  itself  to  complete  plans  for  readjustment  on  a 
self-help  basis.  In  the  second  place,  the  Docket  placed  a  maximum 
limit  of  133,000  tons  on  dried  fruit  purchases,  and  the  announce- 
ment of  its  general  terms  (PI.  Ex.  4)  stated  that  61,000  tons  was 
the  portion  of  this  maximum  allocable  to  raisins.  Why  was  this 
maximum  adopted.'^  Secretary  Anderson  and  the  Docket  itself 
answer  this  question.  Only  a  limited  quantity  of  raisins  was  to  be 
purchased  for  certain  enumerated  outlets.  CCC  was  not  to  purchase 
an  unlimited  quantity  to  support  prices.  There  was  to  be  no  stock- 
piling of  surplus  raisins.  Secretary  Anderson  was  not  going  to 
repeat  the  mistakes  of  the  potato  program  (R.  354-356).  All 
raisins  acquired  were  to  be  received  by  or  for  the  account  of  CCC 
and  disposed  of  by  sale,  in  the  following  channels: 

(a)  Sales  to  Section  32  and  to  United  States  Government 
agencies  other  than  for  export. 

(b)  Sales  for  export,  to  foreign  governments  and  their 
purchasing  agents,  to  United  States  Government  agencies  for 
foreign  relief  feeding,  to  public  international  organizations 
like  the  United  Nations,  to  private  domestic  exporters,  and 
to  foreign  importers. 

(c)  Sales  in  domestic  commercial  channels  for  human 
consumption,  where  possible  without  depressing  the  domestic 
market. 

(d)  Sales  in  domestic  commercial  channels  for  disposal 
other  than  as  human  food,  if  not  fit  for  human  consumption. 
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Whether  or  not  purchase  for  these  purposes  was  designed  to 
produce  profit  or  income  for  the  United  States  is  immaterial  in 
passing  on  the  nature  of  the  purchases.  The  fact  is  inescapable 
that  CCC  in  purchasing  raisins  for  these  designated  purposes  was 
exercising  a  procurement  function.  Removal  of  part  of  the  surplus 
was  an  incidental  effect,  and  does  not  change  the  essential  nature 
of  the  operation;  nor  does  the  "hope"  of  the  Department  of 
Agriculture  (PI.  Ex.  4)  that  CCC  purchases  would  enable  the 
dried  fruit  industry  to  complete  its  readjustment  on  a  self-help 
basis. 

If  the  primary  purpose  of  CCC  was  to  support  prices,  it  could 
have  made  unlimited  purchases  at  a  fixed  price.  But  this  was  not 
CCC's  purpose  in  acquiring  raisins  in  1947.  To  use  Secretary 
Anderson's  own  words,  CCC  would  take  raisins  only  at  prices  at 
which  they  could  be  moved  to  foreign  countries  with  an  exchange 
problem  or  could  be  sold  to  the  Army  which  was  "somewhat  of  a 
tough  trader"  (R.  360).  To  accomplish  its  purpose  of  procuring 
raisins  at  the  lowest  prices  at  which  it  could  obtain  them,  CCC 
called  for  competitive  bidding  and  accepted  the  low  bids.  When 
bids  under  Announcement  No.  1  came  in  at  lower  levels  than 
Secretary  Anderson  expected,  CCC,  as  it  had  a  right  to  do,  could 
have  rejected  all  bids.  It  was  importuned  to  do  so  by  the  unsuc- 
cessful bidders,  but  instead  asked  the  low  bidders  for  an  ex- 
tension of  time  and  accepted  their  bids  (PI.  Ex.  11,  12,  54; 
R.  367).  When  it  was  apparent  that  bids  under  Announce- 
ment No.  2  would  be  even  lower  because  of  the  competition  of 
the  unsuccessful  bidders  under  the  first  call,  CCC  nevertheless 
again  asked  for  bids,  and  when  the  bids  did  come  in  at  a  lower 
level,  accepted  them  (PI.  Ex.  54).  Senator  Downey  testified  that 
he  was  told  that  Secretary  Anderson  was  happy  over  the  low  bids 
the  packers  had  made  and  "didn't  want  to  let  the  packers  out  of 
their  contracts"  (R.  118)  ;  and  that  CCC  was  trying  to  save  money 
and  had  obtained  "valuable"  and  "economical"  contracts  on  the 
basis  of  its  representation  that  it  would  buy  only  60,000  tons  (R. 
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143).  When  Rosenberg  offered  to  cancel  all  its  grower  contracts 
at  prices  under  $140  per  ton  if  CCC  would  release  Rosenberg  from 
its  CCC  commitments  (PL  Ex.  17,  18),  CCC  and  Anderson  refused 
cancellation  in  spite  of  the  fact  that  cancellation  would  have 
allowed  growers  to  get  a  better  return,  i.e.,  would  have  supported 
prices.  Anderson  gave  as  some  of  the  reasons  for  his  refusal  that 
"This  was  an  ordinary  business  transaction"  (R.  402)  ;  that  "as  a 
business  proposition"  he  would  not  cancel  the  Rosenberg  contracts 
because  a  free  bid  had  been  made  and  those  people  must  abide  by 
it  (R.  404)  ;  furthermore  that  cancellation  would  not  be  to  the 
"financial  advantage"  of  CCC  (R.  450-453).  When  CCC  altered 
its  program  and  grower  bids  came  in  at  relatively  high  levels,  CCC 
did  reject  all  bids  because  prices  exceeded  $135  per  ton  (PI.  Ex. 
19).  CCC  as  a  business  matter  was  unwilling  to  pay  such  prices 
for  raisins.  Throughout  the  operation  of  the  1947  raisin  pro- 
gram CCC's  conduct  was  that  of  a  businessman  anxious  to  obtain 
raisins  at  a  good  price  for  disposition  in  accordance  with  a  pre- 
conceived plan  in  certain  designated  channels.  This  is  not  "sov- 
ereign action." 

B.     CCCS  ACTIONS    IN    BREACH   OF   ITS   IMPLIED  CONTRACT  WERE   NOT 
"PUBLIC  AND  GENERAL"  ACTS. 

What  is  the  action  of  CCC  which  plaintiff  claims  v/as  an  action- 
able breach  of  contract  ? 

(1)  On  October  14,  1947,  CCC  announced  that  it  would 
increase  its  raisin  purchase  program  to  121,000  tons — 60,000 
tons  more  than  the  maximum  announced  on  September  5, 
1947 — a  figure  large  enough  to  remove  the  entire  surplus 
from  the  market  and  in  sharp  contrast  to  its  original  plan 
of  purchasing  only  part  of  the  surplus. 

(2)  CCC  also  announced  that  it  would  purchase  raisins 
directly  from  growers  in  competition  with  Rosenberg  and 
other  packers,  a  violation  of  its  September  5  representation 
that  it  would  purchase  only  from  packers. 


32 

(3)  On  November  26,  1947,  CCC  announced  that  proces- 
sors and  packers  would  be  required  to  certify  they  had  paid 
no  less  than  $135  per  ton  to  growers  on  all  future  offerings 
to  CCC,  a  violation  of  its  September  5  representation  that  it 
would  not  maintain  prices  at  any  given  level. 

All  of  these  announced  changes  were  subsequently  executed  by 
CCC.  Every  one  of  these  actions  could  have  been  taken  by  a 
private  contractor.  They  are  obviously  not  "sovereign"  in  their 
nature. 

The  accepted  test  of  the  liability  of  a  governmental  body,  voiced 
in  Horowitz  v.  U.  S.  (1925),  267  U.  S.  458,  69  L.Ed.  736,  is  that 
in  the  absence  of  an  express  agreement  or  representation,  the 
United  States  is  not  liable  for  its  "public  and  general"  acts  as  a 
sovereign.  The  "public  and  general"  act  before  the  court  in  that 
case  was  an  embargo  on  the  shipment  of  silk.  The  embargo 
applied  to  all  shippers  and  was  of  a  mandatory  and  legislative 
character.  The  government  had  made  no  representation  or 
announcement  that  it  would  not  embargo  silk.  The  purchase  of 
raisins  and  the  imposition  of  contract  conditions  is  activity  of  a 
completely  different  nature.  Sovereign  act  might  be  a  defense  (in 
the  absence  of  any  agreement  or  representation)  if  Rosenberg's 
performance  had  been  hindered  by  such  "public  and  general"  acts 
as  an  embargo  on  the  shipment  of  raisins,  a  general  increase  in 
the  ceiling  price  of  natural  condition  raisins,  a  priority  system  for 
packaging  materials,  or  seizure  for  violation  of  the  Food  and  Drug 
Act.  None  of  these  acts  could  have  been  performed  by  a  private 
person;  they  were  inherently  governmental  in  nature.  But  any 
private  contractor  with  enough  capital  could  have  increased  its 
raisin  purchases  by  60,000  tons,  and  any  private  contractor  could 
have  altered  its  purchasing  methods  and  dealt  directly  with  grow- 
ers, or  imposed  as  a  condition  to  purchase  a  certification  that 
raisins  had  been  acquired  from  growers  for  at  least  $135  per  ton. 
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This  is  conduct  "ordinarily  engaged  in  by  private  individuals." 
(Thiis  test  is  proposed  in  Appellant's  Opening  Brief  at  pp.  22-23.) 
There  is  no  doubt  that  a  private  contractor  would  be  liable  for 
such  conduct.  It  does  not  become  sovereign  merely  because  CCC 
was  an  agency  of  the  United  States.  In  performing  these  acts, 
CCC  was  merely  exercising  its  charter  powers  as  a  Delaware  cor- 
poration: "to  purchase,  or  otherwise  to  acquire,  to  hold  or  other- 
wise deal  in,  to  sell  or  otherwise  dispose  of  any  and  all  agricul- 
tural and/or  other  commodities  *  *  *"  (Def.  Ex.  AJ,  Article 
Third  (b)). 

The  spurious  nature  of  Appellant's  argument  that  the  test  of 
sovereign  action  is  whether  the  activity  is  carried  on  for  profit 
(App.  Op.  Br.  pp.  22-23)  is  apparent  from  the  various  examples 
of  so-called  "governmental  action"  which  it  lists — the  operation 
of  schools,  art  galleries,  swimming  pools,  slum  clearance,  and  the 
lighting  of  streets.  It  is  common  knowledge  that  a  municipality 
or  other  governmental  body  is  bound  by  its  contract  for  construc- 
tion of  a  school  or  swimming  pool,  or  the  cleaning  of  an  art 
gallery,  or  the  erection  of  street  lights.  Sweeping  statements  are 
of  no  help.  The  court  must  examine  the  nature  of  the  very  trans- 
action before  it.  U.  S.  v.  Turlock  Dehydrating  &  Packing  Co. 
(D.C.  Cal.),  116  Fed.  Supp.  822,  cited  on  page  29  of  Appellant's 
Opening  Brief  for  the  proposition  that  a  price  support  program 
is  of  a  sovereign  nature,  is  easily  distinguishable  because  of  the 
nature  of  the  transaction  before  that  Court.  It  merely  held  that 
subsidy  payments  by  CCC  to  packers  to  enable  them  to  sell  proc- 
essed raisins  at  OPA  ceiling  prices,  when  the  cost  of  raisins  in  the 
field  would  not  otherwise  allow  sale  at  such  a  level,  was  sovereign 
action.  Consequently,  a  state  statute  of  limitations  did  not  bar  a 
suit  by  the  United  States  to  recover  subsidy  payments  made  on 
poor  quality  raisins.  The  payment  of  subsidies  to  all  who  qualify 
is  inherently  a  governmental  function,  and  would  not  be  under- 
taken by  a  private  person.    The  Turlock  case  is  not  concerned 
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with  the  type  of  CCC  activity  of  which  Rosenberg  complains,  nor 
does  it  even  consider  the  habihty  of  a  government  agency  to  a 
private  litigant  for  breach  of  its  implied  contract  not  to  hinder  or 
render  more  expensive  the  other  contracting  parties  performance. 

C.  CCC  IS  LIABLE.  LIKE  ANY  OTHER  PRIVATE  CONTRACTOR.  IN  ITS  COM- 
MERCIAL TRANSACTIONS. 

A  government  agency  is  subject  to  the  same  rules  of  law  as 
any  other  private  corporation  when  it  acts  in  the  commercial  sphere 
and  does  not  exercise  sovereign  powers  of  government. 

U.  S.  V.  Skinner  and  Eddy  Corp.  (W.D.  Wash.  1928)  28 
F.2d  373,  385,  mod.  on  other  grounds  (CCA.  9,  1929) 
35  F.2d  889; 
jR.  F.  C.  V.  }.  G.  Menihan  Corp.  (1941)  312  U.S.  81,  85 
L.Ed.  595. 

Even  the  United  States  Government  itself  is  liable  for  its 
actions  as  a  contractor,  performed  in  its  proprietary,  as  distin- 
guished from  its  sovereign  capacity. 

Horowitz  V.  U.  S.  (1925)  267  U.S.  458,  461,  69  L.Ed.  736, 

737; 
Maxwell  v.  U.  S.  (CCA.  4,  1925)  3  F.2d  906,  911,  aff'd 
(1926)  271  U.S.  647,  70  L.Ed.  1130. 

D.  ACTIONS  BY  THE  SAME  FEDERAL  AGENCY  WITH  WHICH  A  CONTRAC- 
TOR HAS  MADE  HIS  AGREEMENT  ARE  VIEWED  IN  A  DIFFERENT  LIGHT 
FROM  ACTIONS  OF  A  SEPARATE  AND  INDEPENDENT  GOVERNMENT 
AGENCY. 

The  actions  which  the  District  Court  found  were  in  breach  of 

CCCs  contract  are  actions  of  the  very  same  agency  with  which 

Rosenberg  made  its  contract.  The  September  5  announcement  was 

made  by  the  Secretary  of  Agriculture  who  was  also  Chairman  of 

the  Board  of  CCC,  on  behalf  of  CCC;  the  contracts  in  suit  were 

made  by  the  Fruit  and  Vegetable  Branch  of  PMA,  on  behalf  of 
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CCC;  the  acts  which  the  court  found  breached  CCC's  implied  con- 
tract were  additional  purchases  of  raisins  by  CCC,  purchases  by 
CCC  directly  from  growers,  and  the  requirement  by  CCC  of  a  cer- 
tification on  all  sales  to  CCC  that  growers  had  been  paid  $135  per 
ton. 

Beuttas  v.  U.  S.  (Ct.  CI.  1948),  77  Fed.  Supp.  933,  936  (not  to 
be  confused  with  the  Beuttas  case  discussed  supra  p.  28),  in  hold- 
ing the  United  States  liable,  distinguished  the  Horowitz  case  and 
other  sovereign  act  cases  on  the  ground  that: 

"*  *  *  in  all  of  those  cases  the  contracting  officer  had 
nothing  whatsoever  to  do  with  the  acts  complained  of,  while 
in  the  present  case  it  was  the  very  department  of  Government 
that  entered  into  the  contracts  with  plaintiffs  that  directed 
the  plaintiffs  to  work  forty-eight  hours  per  week  rather  than 
forty  hours." 

E.     CCC'S    EXPRESS    REPRESENTATIONS   RENDER    IT   LIABLE   TO    PLAINTIFF 
EVEN  IF  ITS  ACTIONS  WERE  SOVEREIGN  IN  NATURE. 

Even  if  it  be  conceded  for  purposes  of  argument  that  CCC's 
conduct  was  sovereign  in  nature,  it  does  not  necessarily  follow 
that  under  the  facts  of  this  case,  CCC  can  escape  liability  to  plain- 
tiff. Sovereign  action  by  a  governmental  agency  under  contract  dif- 
fers markedly  from  sovereign  action  where  there  is  no  contract. 

The  express  representations  contained  in  the  September  5 
announcement  make  this  case  very  similar  to  Gerhardt  F.  Meyne 
Co.  V.  U.  S.  (Ct.  CI.  1948) ,  76  Fed  Supp.  811.  The  plaintiff  in  that 
case  was  a  contractor  who  had  agreed  to  perform  certain  construc- 
tion on  a  military  reservation.  The  contract  specifications  contained 
the  following  clause: 

"S.C.  13.  Entrance  for  trucks  shall  be  at  South  Gate  of 
reservation,  over  Walker  Avenue,  Highwood,  Illinois,  via 
Patten  Road  to  site.  *  *  *" 

When  military  authorities  closed  the  south  entrance  of  Patten 
Road,  it  became  necessary  for  plaintiff  to  construct  and  pave  addi- 
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tional  roads  for  access  to  the  building  site.  The  court  regarded  the 
quoted  language  as  a  representation  (on  which  plaintiff's  bid  was 
based)  that  the  listed  roads  were  available  and  gave  plaintiff  judg- 
ment for  its  extra  expenses  in  road  construction  and  paving.  It 
assumed  that  the  action  of  the  military  authorities  in  closing  the 
south  entrance  of  Patten  Road  was  sovereign,  and  stated: 

"*  *  *  Defendant  represented  these  roads  would  be  avail- 
able from  which  it  is  to  be  tjupl'ied  that  if  they  would  not, 
the  Defendant  would  stand  the  increased  cost. 

"Defendant  cannot  enter  into  a  binding  agreement  that  it 
will  not  exercise  a  sovereign  power  but  it  can  say,  if  it  does, 
it  will  pay  you  the  amount  by  which  your  costs  are  increased 
thereby".  {Id.  at  815;  Emphasis  added.) 

See  also 

Sunswick  Corp.  v.  U.  S.   (Ct.  CI.   1948),  75  Fed.  Supp. 

221,  228,  cert.  den.  (1948)  334  U.S.  827,  92  L.Ed.  1755; 
Stafford  v.  U.  S.  (Ct.  CI.  1947),  74  Fed.  Supp.  155; 
York  Engineering  &  Construction  Co.  v.  U.  S.   (Ct.  CI. 

1945),  62  Fed.  Supp.  546,  cert.  den.  (1946)   327  U.S. 

784,  90  L.Ed.  1011; 
Bostivick  V.  U.  S.  (1876),  94  U.S.  53,  24  L.Ed.  65. 

All  of  these  cited  cases  held  the  United  States  liable  for  sovereign 
action  on  the  basis  of  its  contractual  representations,  stating  that 
liability  rested  on  the  contract  rather  than  upon  the  act  of  the 
government  in  its  sovereign  capacity. 

The  court  should  follow  the  doctrine  of  these  cases  in  deciding 
this  appeal,  since  Rosenberg,  in  the  instant  case,  made  its  CCC 
contracts  in  reliance  on  CCC's  representations  that  it  would  pur- 
chase no  more  than  61,000  tons  of  raisins  in  the  1947  crop  sea- 
son, that  its  purchases  would  be  made  from  packers  but  not  from 
growers,  and  that  it  would  not  support  prices  at  any  given  level. 
CCC's  contemporary  references  to  the  September  5  announcement 
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[infra  p.  58)   show  that  CCC  itself  regarded  the  announcement 
as  an   integral  part  of  its   raisin  purchases,   and  intended  that 
packers  rely  on  it  in  making  their  bids. 

F.     APPELLANT'S  AUTHORITIES  DO  NOT  CONTROL  IN  THIS  CASE. 

Appellant  cites  Cherry  Cotton  Mills  v.  United  States,  327  U.S. 
536  (App.  Op.  Br.  p.  23)  for  the  proposition  that  all  acts  of  the 
federal  government  are  governmental  in  nature  even  though  per- 
formed by  federal  agencies  and  instrumentalities.  It  follows  that 
with  a  statement  that  the  government  is  not  liable  for  damages 
resulting  from  performance  of  its  sovereign  functions  (App.  Op. 
Br.  p.  25).  The  third  line  of  this  preposterous  syllogism  is  not 
supplied.  If  these  statements  were  true,  the  United  States  would 
never  be  liable  for  any  of  its  acts ! ! ! 

But  the  Cherry  Cotton  Mills  case  does  not  stand  for  the  proposi- 
tion for  which  it  is  cited.  It  merely  involves  the  right  of  the  United 
States  to  offset  a  processing  tax  refund  against  a  loan  due  it  from 
a  processor.  The  court  conjfines  its  opinion  to  the  counterclaim 
situation  and  at  327  U.S.  540  specifically  states: 

"The  Government  here  sought  neither  immunity  nor  pri- 
ority. Its  right  to  counterclaim  rests  on  different  principles 
*  *  *  " 

An  intergovernmental  tax  immunity  case  such  as  Fed.  Land 
Bank  V.  Bismarck  Lumber  Co.  (I94l),  314  U.S.  95  (App.  Op.  Br. 
p.  23),  which  involves  the  immunity  of  a  Federal  Land  Bank  from 
a  state  sales  tax  is  completely  irrelevant  in  a  case  such  as  the  instant 
one  involving  contract  liability  of  an  independent  corporate  instru- 
mentality of  the  United  States.  Moreover,  in  the  Bismarck  Lumber 
Co.  case,  a  Congressional  statute  required  the  immunity  from  state 
taxation.  Here,  by  statute,  CCC  may  sue  and  be  sued  on  its  con- 
tractual commitments. 

The  general  language  which  Appellant  quotes  from  Federal 
Crop  Insurance  Corp.  v.  Merrill,  332  U.S.  380  (App.  Op.  Br.  p. 
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24)  is  equally  inapplicable  to  the  facts  before  this  court.  The 
holding  of  the  court  in  the  Aierrill  case  was  merely  that  a  farmer 
could  not  rely  on  the  erroneous  representation  of  an  official  of  the 
Federal  Crop  Insurance  Corporation  as  to  the  coverage  of  an  insur- 
ance policy,  where  Wheat  Crop  Insurance  Regulations  (published 
in  the  Federal  Register*)  made  a  crop  uninsurable.  The  quoted 
language  refers  to  that  situation — the  liability  of  a  principal  for 
representations  of  its  agent  where  the  representations  conflict  with 
published  limitations  on  the  agent's  authority,  and  the  publication 
gives  legal  notice  of  the  contents  of  the  regulations. 

Demings  Case,  1  Ct.  CI.  190,  and  ]ones  and  Broivn's  Case,  1  Ct. 
CI.  383,  cited  on  page  25  of  Appellant's  Opening  Brief,  concededly 
involved  the  performance  of  sovereign  functions:  the  imposition 
of  additional  duties,  the  passage  of  the  Legal  Tender  Act  and  the 
withdrawal  of  federal  troops  from  Indian  territory.  How  different 
these  public  and  general  acts  are  from  the  contractual  acts  of  CCC 
in  this  case! 

Grant  v.  T.V.A.,  49  Fed.  Supp.  564  (App.  Op.  Br.  p.  26)  bears 
out  this  distinction.  The  court  in  that  case  held  that  T.V.A.  was 
not  liable  for  crop  damage  resulting  from  its  activities  in  control 
of  flood  waters  and  in  promotion  of  navigation,  activities  entirely 
dissociated  with  any  business  in  competition  with  private  enter- 
prise. These  are  functions  which  only  government  could  perform. 
But  when.  Appellant  cited  this  case,  it  failed  to  mention  the 
remainder  of  the  court's  opinion  in  which  it  stated  that  T.V.A.  is 
liable  for  all  wrongs  pertaining  to  the  generation,  use,  and  sale  of 
the  electric  energy  created  by  its  dams  since 

"the  functions  of  the  defendant  in  the  commercial  field  are 
entirely  different.  Upon  principle  and  authority  it  is  quite 
clear  that  the  government  should  respond  in  damages  for 
wrongs  committed  when  it  is  engaged  in  the  same  activities 
as  its  citizens."  (49  Fed.  Supp.  at  566) 


*TitIe  44  U.S.C.  §  307  provides  that  appearance  of  regulations  in  the 
Federal  Register  gives  legal  notice  of  their  contents. 
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In  citing  Commonwealth  Finance  Corp.  v.  Landis  (D.C.  Pa.), 
261  Fed.  440  (App.  Op.  Br.  p.  26),  Appellant  also  ignores  the 
court's  language  (261  Fed.  at  443)  that  insofar  as  the  Emergency 
Fleet  Corporation  is  acting  as  a  private  corporation,  and  insofar 
as  its  assets  are  used  as  private  property,  it  is  not  immune  from  the 
liabilities  of  a  private  litigant. 

In  Standard  Accident  Ins.  Co.  v.  U.  S.  (Ct.  CI.)  59  Fed.  Supp. 
407  (App.  Op.  Br.  p.  28)  a  lump  sum  contractor  with  the  United 
States  was  denied  recovery  against  the  United  States  for  higher 
labor  costs  incurred  when  it  became  necessary  for  him  to  pay  over- 
time to  meet  the  competition  of  government  cost  plus  contractors 
in  the  vicinity  for  labor.  The  decision  was  based  on  "assumption 
of  risk"  by  the  contractor  (59  Fed.  Supp.  at  409).  The  "8  hour 
day"  clause  had  been  deleted  from  the  plaintiffs'  contract  on 
account  of  the  war  emergency,  thus  expressly  recognizing  the 
effect  of  the  National  Defense  and  Appropriation  Acts  under 
which  the  cost  plus  work  was  being  performed.  The  plaintiff  vol- 
untarily signed  his  contract  with  knowledge  of  the  deletion.  The 
terms  of  the  contract  in  question  in  the  Standard  Accident  case  are 
markedly  different  from  those  of  the  Rosenberg  contracts,  par- 
ticularly when  the  representations  of  the  Secretary  of  Agriculture 
are  considered.  The  doctrine  of  assumption  of  risk  has  no  appli- 
cation here. 

The  Froemming  case  (Ct.  CI.)  70  Fed.  Supp.  126  (App.  Op. 
Br.  p.  28)  involved  more  than  diversion  of  war  materials  to  a 
higher  priority  destination  to  further  the  nation's  war  program. 
The  court  in  that  case  also  held  the  United  States  was  liable  to 
reimburse  the  contractor  for  the  cost  of  unnecessary  transportation 
of  machinery  to  the  Canal  Zone  on  government  order,  and  for 
delays  occasioned  by  a  government  order  prohibiting  the  trans- 
portation of  gasoline  through  the  work  area.  The  court's  ruling 
that  the  United  States  was  not  liable  for  delays  occasioned  by 
diversion  of  equipment  to  higher  priority  uses  for  prosecution  of 
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the  war  (a  sovereign  function)  has  no  application  to  the  con- 
tractual procurement  activities  of  CCC  in  the  instant  case.  Further- 
more, the  government  had  made  no  representation  in  the  Froem- 
ming  case  which  remotely  resembled  the  Secretary's  September  5 
announcement. 

II.     CCC  Breached  if-s  Implied  Contract-  Not  To  Obstruct  Rosen- 
berg's Performance  or  Render  It  More  Expensive. 

A.  A  CONTRACT  NOT  TO  PREVENT  OR  HINDER  PERFORMANCE  BY  THE 
OTHER  PARTY  TO  AN  EXECUTORY  CONTRACT  WILL  ALMOST  ALWAYS 
BE  IMPLIED. 

Generally,  and  in  most  situations,  a  contract  not  to  hinder  per- 
formance or  render  performance  by  the  other  party  to  a  contract 
more  expensive  will  be  implied  from  the  mere  fact  that  a  con- 
tract calling  for  performance  by  the  other  party  has  been  exe- 
cuted. The  absence  of  such  an  implied  contract  depends  upon 
exceptional  circumstances.  Thus,  Corbin  in  his  treatise  on  Con- 
tracts states: 

"In  any  kind  of  contract,  if  the  right  of  one  party  to  com- 
pensation is  conditioned  upon  the  rendition  of  some  service 
or  other  performance  by  him  or  on  his  behalf,  it  is  nearly 
always  a  breach  of  contract  for  the  other  party  to  act  so  as  to 
prevent  or  hinder  and  delay  or  to  make  more  expensive  the 
performance  of  the  condition.  It  is  a  breach  of  duty  only 
because  the  court  finds  a  promise  by  implication  not  to  pre- 
vent or  hinder."  3  Corbin  on  Contracts  (1951  Ed.)  §  571. 
(Emphasis  added)  See  also  4  Ibid  §  947. 

The  authorities  which  Appellant  cites  (App.  Op.  Br.  p.  33  et 
seq.)  do  not  alter  the  fact  that  such  a  promise  will  generally  be 
implied.  They  relate  only  to  the  scope  of  that  promise.  Appellant's 
argument  that  the  implied  promise  is  not  broken  by  a  contractor's 
purchases  in  competition  with  a  supplier  under  contract  to  furnish 
him  a  product  is  based  on  assumption  of  that  risk  by  the  supplier. 
When  the  risk  is  not  assumed,  there  is  an  actionable  breach  of  the 
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implied  contract.  Thus,  Restatement  of  Contracts,  §  315,  recog- 
nizes that  such  conduct  may  constitute  a  breach  if  "not  within  the 
risk  assumed."  Wilhston,  Contracts  (Rev.  Ed.),  §  1293A  (App. 
Op.  Br.  p.  33),  hke  Corbin,  regards  non-UabiUty  as  an  "exception" 
to  the  general  principle,  and  states  that  the  exception  must  be  made 
"where  the  hindrance  is  due  to  some  action  of  the  promisor  which 
under  the  terms  of  the  contract  or  customs  of  the  business  he  was 
permitted  to  take."  Where  the  risk  is  "not  naturally  and  properly 
to  be  anticipated,"  hindrance  is  a  breach  of  the  implied  contract. 

This  statement  of  the  law  is  supported  by  the  cases.  Patterson 
V.  Meyerhofer  (1912),  97  N.E.  472,  204  N.Y.  %  gave  one  con- 
tracting party  affirmative  relief  against  the  other  party  to  an  execu- 
tory contract  for  the  purchase  of  four  houses.  In  that  case  defend- 
ant purchaser  knew  that  the  plaintiff  did  not  own  the  houses  which 
plaintiff  was  contracting  to  sell,  but  intended  to  purchase  them  at 
a  foreclosure  sale.  Defendant  repudiated  his  contract  and  outbid 
plaintiff  at  the  foreclosure  sale,  securing  the  houses  for  less  than 
the  contract  price.*  The  court  allowed  plaintiff  his  loss  of  profit  on 
the  theory  that  defendant  had  breached  his  implied  covenant  not 
to  prevent  plaintiff's  performance,  stating: 

"In  the  case  of  every  contract  there  is  an  implied  undertaking 
on  the  part  of  each  party  that  he  will  not  intentionally  and 
purposely  do  anything  to  prevent  the  other  from  carrying  out 
the  agreement  on  his  part." 

See  also 

Orton  V.  Embassy  Realty  Associates  (1949),  91  C.A.  2d 

434,  438;  205  P.2d  427; 
Tanner  v.  Title  Insurance  &  Trust  Co.   (1942),  20  C.2d 
814,  825;  129  P.2d  383. 


*Note  the  striking  similarity  to  CCC's  conduct  in  competing  with  Rosen- 
berg by  soliciting  and  accepting  bids  from  growers  after  the  changes  in 
its  program  were  announced  in  October,  1947. 
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The  cases  which  Appellant  cites  at  the  top  of  page  39  of  its 
Opening  Brief  are  not  in  point  since  none  of  them  involve  an 
implied  contract  not  to  hinder  or  prevent  performance.  Each  of 
these  cases  deals  with  a  radically  different  type  of  implied  promise, 
not  present  in  "almost  every"  contract,  which  a  court  must  imply 
from  particular  facts.  In  Cherrywood  Apartments  v.  U.  S.  (Ct. 
CI.),  98  Fed.  Supp.  577,  plaintiff  was  unable  to  show  any  contract 
whatsoever  with  the  United  States.  Columbia  Railway  &  Power 
Co.  V.  City  of  Columbus  (1918),  249  U.S.  399,  Lloyd  v.  Murphy, 
(Cal.)  153  Pac.  47,  and  other  cases  cited  by  Appellant  on  pages 
39-41  of  its  Opening  Brief  are  cases  between  private  litigants  to 
which  the  United  States  is  not  even  a  party.  The  interference  with 
performance  in  each  case  is  not  interference  by  the  other  con- 
tracting party,  but  the  effect  of  sovereign  action  by  the  United 
States  which  ivas  not  a  party  to  the  agreement  in  suit.  Such  cases 
have  no  application  here. 

Appellant  attempts  to  distinguish  U.S.  v.  Peck  (1880),  102  U.S. 
65  (App.  Op.  Br.  p.  41),  one  of  the  leading  cases  establishing  the 
existence  of  an  implied  promise  not  to  hinder  or  prevent  per- 
formance or  to  render  performance  more  difficult  or  expensive,  on 
three  grounds:  (l)  presence  of  an  express  agreement,  (2)  total 
prevention  and  (3)  the  fact  that  no  affirmative  relief  was  sought. 
These  distinctions  are  not  valid  and  do  not  avoid  the  controlling 
logic  of  this  case. 

The  facts  of  the  Peck  case  stated  by  Appellant,  and  as  they 
appear  in  the  reports,  disclose  no  "express  agreement"  that  Peck 
was  to  cut  hay  for  the  Tongue  River  garrison  at  Big  Meadows. 
The  procurement  contract  contained  no  reference  to  the  source 
from  which  the  hay  was  to  be  furnished.  The  court,  however, 
allowed  parol  evidence  of  the  circumstances  surrounding  the  trans- 
action. There  was,  at  most,  a  "mutual  understanding"  between  the 
Chief  Quartermaster  and  the  contractor  that  the  hay  was  to  be 
cut  in  Big  Meadows.  Secretary  Anderson's  September  5  announce- 


43 

ment  and  repeated  insistence  by  CCC  officials  that  the  program  "as 
announced"  would  not  be  changed  make  the  instant  case  even  a 
stronger  one  for  implication  of  a  contract  not  to  render  perform- 
ance more  difficult  or  expensive  than  the  Peck  case. 

Total  prevention  was  not  the  ground  on  which  the  court  in  the 
Peck  case  based  its  decision.  It  is  difficult  to  believe  that  no  hay  at 
all  was  obtainable.  It  could  have  been  hauled  from  a  distance  at 
greater  expense.  But,  even  assuming  that  total  prevention  was 
shown  in  the  Peck  case,  the  implied  contract  cannot  be  so  nar- 
rowly construed.  Cases  finding  breach  of  the  implied  contract  do 
not  distinguish  between  total  prevention  and  conduct  rendering 
performance  more  difficult  or  expensive.  Thus,  in  George  A.  Fuller 
Co.  V.  U.S.  (Ct.  CI.  1947),  69  Fed.  Supp.  409,  a  contractor  was 
allov/ed  to  recover  damages  from  the  United  States  on  account  of 
delay  occasioned  when  the  government  failed  to  furnish  models 
for  the  contractor  to  follow.  The  contract  contained  no  express 
provisions  allowing  damages  for  such  a  delay  but  the  court 
allowed  recovery  on  the  ground  that: 

"It  is,  however,  an  implied  provision  of  every  contract, 
whether  it  be  one  between  individuals  or  between  an  indivi- 
dual and  the  Government,  that  neither  party  to  the  contract 
will  do  anything  to  prevent  performance  thereof  by  the  other 
party  or  that  will  hinder  or  delay  him  in  its  performance." 
(Id.  at  411.  Emphasis  added.) 

In  Sunsti'ick  Corp.  v.  U.S.  (Ct.  CI.  1948)  75  Fed.  Supp.  221, 
cert.  den.  (1948)  334  U.S.  827,  92  L.Ed.  1755,  a  lump  sum  con- 
tractor with  the  United  States  was  allowed  to  recover  extra  labor 
costs.  The  contract  specifications  prepared  by  the  United  States 
fixed  a  wage  rate  for  carpenters  of  $1.25  per  hour.  The  Federal 
Wage  Readjustment  Board  reclassified  the  contractor's  carpenters 
into  a  higher  paid  category.  The  court  allowed  the  contractor  to 
recover  the  wage  difference  from  the  United  States.  The  contract 
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contained  a  clause  allowing  price  adjustments  for  higher  wages, 
but  the  court  stated  that  even  in  the  absence  of  such  a  provision 

"*  *  *  the  Government  could  not  in  its  capacity  as  a  con- 
tracting party,  compel  the  contractor  to  pay  wages  in  excess 
of  the  specified  minimum  rate  without  subjecting  itself  to 
liability  for  breach  of  the  implied  condition  that  neither  party 
would  increase  the  other  party's  cost  of  performance."  [Id. 
at  230.  Emphasis  added.) 

The  fact  that  no  affirmative  relief  was  sought  in  the  Peck  case* 
does  not  limit  to  that  situation  the  applicability  of  the  principle 
on  which  the  decision  is  based.  The  implied  contract  not  to  hinder 
or  prevent  performance  is  available  both  as  a  defense  and  as  a 
ground  for  attack  in  contract  actions. 

4  Corbin  on  Contracts  (1951  Ed.)  814; 

Patterson  v.  Meyerhofer  (1912)   97  N.E.  472,  204  N.Y. 

96; 
Sunswick  Corp.  v.  U.S.  (Ct.  CI.  1948)  75  Fed.  Supp.  221, 

cert.  den.  (1948)  334  U.S.  827,  92  L.Ed.  1755; 
George  A.  Fuller  Co.  v.  U.S.  (Ct.  CI.  1947)  69  Fed.  Supp. 
409. 

B.  THE  REPRESENTATIONS  MADE  SN  THE  SEPTEMBER  5  ANNOUNCEMENT 
AND  SUBSEQUENT  CONDUCT  OF  CCC  OFFICIALS  PRECLUDE  THE 
CHARGE  THAT  ROSENBERG  "ASSUMED  THE  RISK"  OF  A  CHANGE  IN 
CCC'S  1947  RAISIN  PURCHASE  PROGRAM. 

Whether  or  not  Rosenberg  "assumed  the  risk"  of  the  changes 
in  CCC's  1947  raisin  purchase  program  is  a  question  of  fact.  The 
District  Court  found  that  Rosenberg  did  not  assume  tliat  risk  (R. 
58;  Finding  44).  There  is  ample  evidence  in  the  record  to  support 


*Plaintiff  was  suing  to  recover  payment  on  a  contract  to  supply  wood, 
which  had  been  performed;  the  United  States  attempted  to  offset  its 
damages  for  plaintiff's  failure  to  deliver  hay  against  the  price  due  for 
wood,  and  the  court  held  that  the  action  of  the  United  States  which 
interfered  with  plaintiff's  performance  of  its  contract  to  deliver  hay 
excused  performance  under  that  contract. 
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that  finding  and  it  should  not  be  disturbed  by  an  appellate  court. 

The  September  5  announcement  itself  removed  all  possibility 
that  Rosenberg  should  assume  the  risk  of  change  in  the  program. 
Its  words  were  definite  and  unequivocal.  The  announcement  stated 
that  CCC  "will"  purchase  up  to  133,000  tons  of  dried  fruit;  that 
the  ^'maximum  limit  *  *  *  is"  divided  into  certain  enumerated 
amounts  of  each  type  of  dried  fruit  (61,000  tons  of  which  are 
raisins)  ;  that  purchases  under  the  program  "will"  be  made  from 
processors  and  packers;  that  an  announcement  "will"  be  issued 
soon  inviting  packers  to  make  offers  on  a  portion  of  the  quantity  "to 
be  purchased";  that  raisin  purchases  "will"  be  confined  to  the 
Thompson  seedless  variety;  that  the  program  "does  not  provide 
price  support  at  any  given  level".  The  Department  could  have  used 
words  of  equivocation  such  as  "may"  or  "might"  but  it  did  not. 
That  it  realized  the  difference  is  apparent  from  its  use  of  the  word 
"expect"  in  the  announcement  when  referring  to  probable  results.* 
Secretary  Anderson  even  expressly  invited  the  dried  fruit  industry 
"to  complete  its  plans  for  readjustment"  on  the  basis  of  the  pro- 
gram announced. 

CCC's  raisin  purchase  program  was  based  on  approximately  the 
same  surplus  estimate  as  the  industry  had  prepared  (PI.  Ex.  3).t 
Whether  or  not  this  figure  was  accurate,  it  was  the  best  obtain- 
able, it  was  prepared  by  qualified  persons,  and  it  was  the  basis  on 
which  the  CCC  raisin  purchase  program  was  planned.  The  pro- 
gram was  to  take  only  61,000  tons,  leaving  a  known  surplus  of 


*  Appellant  states  (Op.  Br.  p.  47)  that  the  "announced  objective  of  the 
program  was  to  achieve  prices  which  would  be  fair  both  to  producers 
and  consumers."  The  language  of  the  announcement  does  not  state 
the  objective  of  the  program,  but  rather  refers  to  its  probable  results. 
CCC's  "plan"  to  establish  a  price  of  $125— $135  per  ton  (App.  Op.  Br. 
p.  48)  was  a  secret  plan  uncommunicated  to  anyone  outside  the  Depart- 
ment. The  September  5  announcement  does  not  indicate  such  a  plan.  It 
outlined  a  supply  program  and  stated  that  prices  would  not  be  maintained 
"at  any  given  level." 
\  jln  fact,  CCC's  estimate  in  the  economic  data  supporting  Docket  OC- 
j     95a  was  slightly  in  excess  of  the  industry  estimate  (PI.  Ex.  5). 
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40,000  tons  overhanging  the  market.  It  provided  for  purchases 
from  packers  and  not  from  growers.  It  was  not  to  support  prices 
at  any  given  level.  These  terms  were  released  to  the  press  and  cir- 
culated by  mail  to  Rosenberg.  Two  announcements  calling  for  bids 
on  a  portion  of  the  quantity  covered  by  the  September  5  announce- 
ment followed.  The  two  calls  for  raisins  totalled  61,000  tons, 
exactly  the  amount  specified  in  the  September  5  announcement  as 
the  maximum  purchase.  The  CCC  Board  even  told  Senator 
Downey  that  low  bids  had  been  obtained  from  packers  on  the  basis 
of  these  "representations"  as  to  CCC's  maximum  purchases  (R. 
143). 

If  flexibility  was  so  essential,  CCC  could  easily  have  used  "words 
of  hope  and  expectation,"  and  could  have  indicated  the  tentative 
nature  of  its  program.  It  did  not.  Instead,  it  summarily  rejected  all 
requests  for  change.  When  Rosenberg  suggested  another  procedure 
which  Grady  felt  would  provide  "prices  satisfactory  to  producers 
and  the  Department"  (PI.  Ex.  6),  Smith  rephed  (PI.  Ex.  8)  that 
the  suggested  changes  were  "contrary  to  the  Secretary's  statement" 
and  that  the  "program  as  announced"  was  a  "substantial  contribu- 
tion towards  stabilized  conditions  within  the  Dried  Fruit  Indus- 
try." His  concluding  words  added  a  ring  of  finality  to  his  other 
statements:  "We  solicit  and  expect  receive  cooperation  Rosenberg 
and  other  packers  in  making  it  a  success."  Grady's  conversations 
with  other  Department  and  CCC  officials  were  of  similar  general 
purport  (R.  173-177). 

Appellant  argues  that  the  doctrine  of  "assumption  of  risk"  pre- 
cludes the  implication  of  a  contract  not  to  hinder  Rosenberg's  per- 
formance "unless  we  find  some  representation  by  CCC  that  there 
would  be  no  change  of  program"  (App.  Op.  Br.  p.  49).  In  the 
light  of  the  facts,  this  "argument"  becomes  a  concession  that  the 
implied  contract  does  exist  in  this  case.* 


*  Indeed  at  one  point  in  the  trial,  counsel  for  CCC,  in  answer  to  ques- 
tions from  the  court,  expressly  conceded : 

(1)   That  it  was  not  "within  the  contemplation  of  the  parties"  that 
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C.     THE   SEPTEMBER   5   ANNOUNCEMENT   WAS    RELIED    UPON    BY   ROSEN- 
BERG, AND  CCC  INTENDED  IT  TO  BE  RELIED  UPON. 

Whether  the  September  5  announcement  was  issued  with  con- 
tractual intent  is  immaterial  for  the  purposes  of  this  case.  As  has 
already  been  pointed  out,  CCC  is  liable  on  its  implied  promise  not 
to  hinder  Rosenberg's  performance  whether  or  not  the  September 
5  announcement  was  an  enforceable  promise  of  CCC.  The  mere 
existence  of  the  announcement  and  its  communication  to  Rosen- 
berg suffice  to  support  the  holding  of  the  trial  court  that  Rosen- 
berg did  not  "assume  the  risk"  of  change  in  the  program. 

Nevertheless,  some  of  Appellant's  comments  about  the  Septem- 
ber 5  announcement  cannot  pass  unchallenged  (See  App.  Op.  Br. 
p.  50).  Counsel  loosely  declare  that  the  press  release  was  not 
intended  by  Appellant  as  a  contractual  commitment,  citing  pp. 
458-459  and  471  of  the  Record.  Counsel  might  have  more  accu- 
rately stated  that  it  was  Secretary  Anderson's  uncommunkated 
intention  that  the  September  5  release  was  not  contractual.  Secre- 
tary Anderson  even  attempted  to  explain  the  61,000  ton  maximum 
limitation  on  raisin  purchases  as  a  "control  on  the  officials  of  Com- 
modity Credit  Corporation"  (R.  365).  Announcement  to  the  press 
and  circulation  to  the  dried  fruit  industry  is  indeed  a  novel  manner 
of  imposing  a  contractual  limitation  on  administrative  officials  of 
CCC !  The  true  purpose  of  the  September  5  announcement  appears 
in  the  Docket  and  in  the  next  to  last  sentence  of  the  announcement 
itself  ("to  enable  the  dried  fruit  industry  to  complete  its  plans  for 
readjustment  on  a  self-help  basis") .  It  was  obviously  intended  that 
Rosenberg  and  other  packers  should  rely  on  this  announcement  of 
the  v/hole  program  in  making  their  bids  in  response  to  it  and  to 

CCC  would  enter  into  purchase  contracts  with  growers  (R.  394),  and 

(2)  That  the  $135  certification  requirement  was  not  "within  the  con- 
templation of  the  parties"  at  the  time  Rosenberg  and  CCC  entered  into 
the  contracts  in  question  (R.  392) . 

S.  R.  Smith  also  testified  that  the  1947  raisin  purchase  program  "as 
announced"  on  September  5,  1947,  did  not  provide  for  support  of  raisin 
prices  "at  any  fixed  level"  (R.  481)  . 
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the  calls  for  "portions  of  the  quantity  to  be  purchased,"  contem- 
plated by  it,  i.e..  Announcements  No.  1  and  No.  2  (PI.  Ex.  9,  14). 
The  court  so  found  (Findings  13,  18,  19;  Testimony:  R.  167-169, 
170-171,  178-195,  217,  370,  375-376,  383-384,  508-510). 

Rosenberg's  view  of  the  September  5  announcement  is  also 
misrepresented  in  Appellant's  Brief.  Appellant  makes  a  great 
"ado"  about  Dwight  Grady's  testimony  that  the  September  5 
release  was  not  a  basis  on  which  the  vendor  (Rosenberg)  makes 
any  commitment  (App.  Op.  Br.  p.  50).  Grady  testified  only  that 
the  release  "itself"  was  not  a  basis  on  which  a  vendor  made  its 
commitment.  But  in  this  case  the  September  5  press  release  was 
followed  by  the  mailing  to  members  of  the  industry,  including 
Rosenberg,  of  a  copy  of  the  text  of  the  release,  and  of  invitations 
to  bid  on  portions  of  the  quantity  covered;  and  Rosenberg  and 
other  packers  then  made  offers  to  sell  raisins  to  CCC.  In  making 
its  bids,  Rosenberg  did  rely  on  the  September  5  announcement  as 
the  basis  for  determining  whether  or  not  to  sell  (R.  315-316,  383- 
384;  Findings  13,  18,  19).  Grady  also  testified  that  while  Rosen- 
berg did  not  rely  upon  a  newspaper  story  of  the  contents  of  the 
Secretary's  September  5  announcement  in  making  its  bids,  it  did 
rely  upon  the  copy  of  the  announcement  which  it  received  in  the 
mail  and  upon  statements  of  government  officials  that  Rosenberg 
was  expected  to  cooperate  in  the  program  thus  announced  (R. 
369-379,  383-384).* 

The  attempts  of  Grady  and  other  interested  parties  to  secure 
a  change  in  the  program  after  the  September  5  announcement  do 
not  mean  that  they  believed  the  announcement  was  only  a  tentative 
plan.  As  Grady  declared,  Rosenberg  did  not  regard  the  release 
itself  as  a  binding  contract.  It  became  binding  when  followed  by 


*Smith's  rejection  of  Grady's  Webb-Pomerene  proposal  (PI.  Ex.  8) 
refers  to  the  Secretary's  September  5  statement  as  a  standard,  and  then 
"solicits  and  expects"  the  cooperation  of  Rosenberg  and  other  packers  in 
"the  program  as  announced."  The  last  phrase  can  refer  only  to  the  Secre- 
tary's announcement  of  the  program  on  September  5. 
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a  formal  offer  and  acceptance  based  upon  its  terms.  At  the  time 
Grady  and  others  sought  modification  of  the  program,  neither  of 
Rosenberg's  bids  had  been  accepted  by  CCC.  There  was  no  con- 
tractual commitment  at  all  until  Rosenberg's  first  bid  was  accepted. 
Ajter  acceptance,  CCC  could  not  without  liability  hinder  Rosen- 
berg's performance  of  its  executory  contract.  But  even  after  a 
contract  is  made,  there  is  nothing  to  prevent  a  party  from  asking 
for  modification.  The  point  here  is  that  CCC  flatly  refused  to  make 
any  changes. 

Kluge's  conversations  with  Smith  (App.  Op.  Br.  p.  50)  have  no 
relevance  to  Rosenberg's  reliance  on  the  September  5  announce- 
ment of  the  raisin  program.  Kluge  discussed  the  prune  program 
with  Smith  (PI.  Ex.  6).  He  was  in  the  prune  business  and  not  in 
the  raisin  business  (R.  ()A(i) .  Counsel's  statement  that  Kluge 
"presumably"  relayed  Smith's  alleged  words  (that  Smith  was  in 
no  position  to  tell  him  whether  CCC  would  buy  more  than  the 
maximum  quantities  stated  in  the  September  5th  release)  to  Grady 
is  completely  unsupported  by  the  record  (R.  498-499).  Grady 
flatly  denied  that  Kluge  had  told  him  any  such  thing  (R.  GAG). 
At  the  trial,  when  counsel  attempted  to  raise  the  same  inference  on 
the  basis  of  Grady's  reference,  in  his  September  9  telegram  to 
Smith  (PI.  Ex.  6),  to  a  discussion  with  Kluge  of  his  conversation 
with  Smith,  the  court  commented  that  counsel's  implication  was 
"pure  inference  and  speculation"  (R.  499)  • 

Counsel  continues  to  "speculate"  on  even  flimsier  grounds 
(App.  Op.  Br.  p.  52)  that  Grady  did  not  rely  on  the  September 
5  announcement  after  receivinig  Smith's  telegram  (PI.  Ex.  8). 
Grady's  "recognition  of  the  hazard  of  selling  short"  is  a  far  cry 
from  assuming  the  hazard  that  CCC  would  change  its  raisin  pur- 
chase program.  There  are  indeed  market  hazards  in  a  short  sale. 
The  hazards  which  Rosenberg  "assumed"  in  taking  a  short  posi- 
tion when  it  bid  on  the  CCC  contracts  were  these  usual  hazards 
of  supply  and  demand  and  no  others.  The  "assumption  of  risk 


50 

doctrine"  has  never  been  applied  to  the  risk  that  one  contracting 
party  will  act  contrary  to  its  expressed  representations  on  which 
the  other  party  bases  its  offer. 

Counsel  misquotes  Grady  as  stating,  "If  the  growers  were 
successful  in  securing  a  change  we  might  be  required  to  pay  $150 
a  ton  for  raisins".  Grady's  words  were  "if  the  growers  had  been 
successful  *  *  *"  (R.  205).  He  was  not  talking  as  of  1947,  but 
in  retrospect  at  the  date  of  the  trial,  immediately  after  stating 
Rosenberg's  expectation  in  1947  that  "Setrakian  could  not  change 
the  laws  of  supply  and  demand"  and  that  Rosenberg  was  con- 
vinced the  program  would  not  be  changed  (R.  204-205) . 

Grady's  memorandum  re  Corbaley's  statements  (Def.  Ex.  B) 
relates  to  the  price  level  at  which  CCC  would  purchase  under  the 
program  as  announced.  The  loose  phrase  "what  Washington  may 
do  is  always  a  gamble"  is  meaningless  unless  read  in  context. 
Moreover,  Grady  passes  on  Corbaley's  opinion  "for  what  it  is 
worth."  The  language  which  Appellant  emphasizes  in  Grady's 
letter  to  Cooper  (Def.  Ex.  AH)  is  also  rather  meaningless  general 
language.  This  evidence,  typical  of  that  on  which  Appellant  relies, 
clearly  illustrates  the  weakness  of  its  position,  as  indeed  does  its 
reference  to  exhibits  which  are  not  in  evidence.* 

Appellant's  counsel  continuously  make  charges  that  Rosenberg 
bid  "below  the  market"  and  "took  a  gamble"  when  it  bid  on  the 
CCC  calls  for  raisins.  Neither  of  these  statements  is  true.  In  the 
early  part  of  the  season  when  CCC  called  for  bids,  there  was  little 
trading  except  for  early  delivery  at  premium  prices,  and  there 
was  no  established  market.  What  better  evidence  of  market  level 
could  there  be  than  the  Sun  Maid  bid  on  20,000  tons,  only  slightly 
higher  than  Rosenberg's  bid  under  Announcement  No.   1   and 


*In  the  footnote  on  page  52  of  Appellant's  Opening  Brief  reference  is 
made  to  the  contents  of  Defendant's  Ex.  P  and  Q  as  if  they  were  in  evi- 
dence. Lest  the  court  be  misled,  these  exhibits  ivere  not  admitted.  Even 
if  they  were  in  evidence,  the  newspaper  stories  were  reports  of  rumors  of 
unsuccessful  efforts  to  effect  a  change,  and  came  ajter  Rosenberg's  first  bid 
was  accepted  and  ajter  its  second  bid  was  submitted  to  CCC. 
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slightly  lower  than  Rosenberg's  bid  under  Announcement  No.  2  ? 
Rosenberg  did  not  bid  in  response  to  CCC's  calls  in  order  to  "take 
a  gamble"  or  to  "make  a  killing"  or  in  the  hope  of  a  "great  profit." 
Such  charges  are  ridiculous.  Grady  testified  that  it  was  very  un- 
usual for  Rosenberg  to  go  short  to  the  extent  that  it  did  in  bidding 
on  CCC's  1947  raisin  program;  that  Rosenberg  had  never  engaged 
in  wide  speculation  of  the  sort  required  by  the  CCC  bids;  that  at 
the  time  bids  were  called  for  by  CCC,  no  supply  market  had  been 
established,  raisins  were  not  yet  in  existence  or  ready  for  delivery; 
that  growers  normally  will  not  sell  before  they  know  what  their 
raisin  crops  are,  even  ignoring  other  conditions  which  contributed 
to  their  reluctance  to  sell  in  1947;  and  that  the  short  position  which 
was  forced  upon  Rosenberg  was  one  of  its  objections  to  the  pro- 
gram (R.  384-385) .  Grady  also  stated  that  as  a  large  factor  in  the 
industry,  it  was  necessary  for  Rosenberg  to  participate  in  the  CCC 
program  if  the  surplus  situation  was  to  be  alleviated;  that  Rosen- 
berg officials  felt  that  the  Department  was  relying  on  them  to 
participate,  and  that  it  was  important  to  commercial  handlers  to 
see  the  surplus  removed  so  that  there  would  be  price  stability  for 
the  balance  of  the  crop.  Rosenberg's  cooperation  was  "solicited 
and  expected"  by  the  Department  (PI.  Ex.  8).  Rosenberg  decided 
to  bid  after  it  had  given  up  hope  that  the  program  would  be 
changed  (R.  199)  •  With  the  realization  that  even  Setrakian  (head 
of  the  grower  organization)  could  not  change  the  laws  of  supply 
and  demand,  with  knowledge  of  the  100,000  ton  surplus,  and  in 
the  belief  that  the  CCC  program  would  not  be  changed,  Rosenberg 
decided  it  would  be  able  to  cover  its  bids  to  CCC  without  suffering 
a  loss  (R.  204-205) .  In  making  its  bid,  Rosenberg  calculated  what 
its  competitors  would  bid  and  made  its  own  bid  at  a  price  which 
it  felt  had  a  chance  of  getting  the  business  (R.  199).  In  the 
opinion  of  Grady  and  his  associates,  Rosenberg  surely  would  have 
been  able  to  cover  its  CCC  bids  at  $110  per  ton  or  less  under  the 
program  as  announced  (R.  217-218). 
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Appellant's  speculation  over  what  Rosenberg  "might"  have  done 
instead  of  bidding  as  it  did  (App.  Op.  Br.  p.  55)  is  completely 
unrealistic.  If  Rosenberg  and  other  packers  had  refused  to  bid, 
the  whole  1947  purchase  program  would  have  failed.  A  similar 
result  would  have  followed  if  Rosenberg  and  other  packers  had 
bid  only  on  raisins  which  they  had  obtained  from  growers  at  a 
fixed  price.  If  Rosenberg  had  based  its  bid  on  the  price  growers 
were  asking,  other  packers  would  have  had  the  business,  or  if  all 
packers  had  based  their  bids  on  the  price  growers  were  asking, 
it  is  probable  that  CCC  would  have  rejected  all  bids.*  Rosenberg's 
decision  was  made  on  the  basis  of  the  facts  known  at  the  time  its 
bids  were  made.  These  included  the  September  5  announcement. 
CCC  is  liable  for  damage  to  Rosenberg  caused  by  its  action  incon- 
sistent with  that  announcement. 

Counsel  for  Appellant  also  suggests  a  pragmatic  test  for  deter- 
mining the  existence  of  an  implied  contract  on  the  part  of  CCC, 
and  declares  that  it  is  "inconceivable"  that  CCC  would  knowingly 
have  agreed  to  compensate  the  packers  for  any  loss  resulting  from 
a  change  in  its  program  (App.  Op.  Br.  p.  54) .  If  such  a  possibility 
is  so  "inconceivable,"  why  did  S.  R.  Smith,  head  of  the  branch  of 
PMA  in  charge  of  the  raisin  purchase  program,  recommend 
renegotiation  of  packer  contracts  (PI.  Ex.  50)  1 

D.     THE  LEGAL  AUTHORITIES  CITED  BY  APPELLANT  DO  NOT  RELIEVE  IT  OF 
LIABILITY  FOR  THE  CHANGES  IN  ITS  PROGRAM. 

Harlingen  Canning  Co.  v.  CCC,  93  Fed.  Supp.  45,  a§'d  193 
F.2d  176  (App.  Op.  Br.  p.  50),  has  no  bearing  on  the  nature  of 
the  September  5  announcement  because  it  did  not  involve  a 
change  of  program.  It  was  concerned  with  the  validity  of  an 
interpretation  by  CCC  of  a  subsidy  regulation.  The  Only  news 
release  involved  expressly  precluded  subsidies  on  products  exempt 


*CCC  did  reject  all  grower  offerings  on  November  26,  1947   (PI.  Ex. 
No.  24). 
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from  price  control,  and  thus  was  consistent  with  CCC's  denial  of 
a  subsidy  on  the  ground  that  there  had  been  no  sale  eligible  for 
subsidy  until  after  price  control  had  lapsed.  The  plaintiff  in  the 
case  failed  to  adduce  proof  which  would  bring  it  within  a  con- 
tractual exception  to  the  regulation. 

In  the  Shedd-Bartush  Foods  case  (D.  111.  1955),  135  Fed.  Supp. 
78  (App.  Op.  Br.  p.  55)  the  rise  in  the  price  of  tallow  which  the 
plaintiff  had  contracted  to  sell  to  CCC  did  not  result  from  any 
action  of  CCC,  but  rather  from  the  end  of  price  control,  an  event 
which  both  parties  had  anticipated.  The  court  had  before  it  a  letter 
from  plaintiff  written  to  CCC  complaining  of  losses  under  another 
contract  because  of  purchases  during  a  decontrol  period.  The  letter 
was  written  at  the  time  the  contract  in  question  vv^as  made  and  evi- 
denced the  plaintiff's  knowledge  and  assumption  of  the  risk  of 
decontrol.  In  the  present  case  the  action  which  caused  Rosenberg's 
loss  was  that  of  CCC  itself;  and  CCC  had  in  the  September  5 
announcement  expressly  represented  that  it  would  not  take  the 
action  complained  of.* 

Both  Cherryu'ood  Apts.  Inc.  v.  U.S.  (Ct.  CI.  1951),  98  Fed. 
Supp.  577  and  R.F.C.  v.  MacArthur  Mining  Co.  (C.A.  8,  1950) 
184  F.2d  913,  cert.  den.  340  U.S.  943,  rehg.  den.  341  U.S.  917 
(App.  Op.  Br.  pp.  56-57)  are  distinguishable  because  in  neither  of 
those  cases  did  the  plaintiff  have  a  contract  with  the  United  States. 
In  the  Cherrywood  case,  a  builder  attempted  to  create  a  con- 
tract out  of  his  reliance  on  a  declaration  of  legislative  policy 
expeditiously  to  remove  public  housing  which  competed  with 
private  housing  which  the  builder  had  constructed  in  reliance 
on  the  declaration  of  policy.    In  the  MacArthur  Mining  case  the 


*It  is  interesting  that  the  court  in  the  Shedd-Bartush  case  assumed  with- 
out passing  on  the  issue  that  a  CCC  announcement  of  contemplated 
purchases  of  oleomargerine,  including  a  statement  that  CCC  would 
arrange  a  source  of  coconut  oil  at  ceiling  prices  if  the  successful  bidder 
could  not  secure  coconut  oil  through  usual  channels,  was  a  part  of  the 
purchase  contract. 
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plaintiff  attempted  to  "manufacture"  a  contract  out  of  its  con- 
tinued operation  in  reliance  on  a  Presidential  letter  to  a  United 
States  Senator  declaring  a  "national  policy"  that  prices  paid  in 
the  raw  metals  and  minerals  program  would  assure  a  fair  rate 
of  return.  Plaintiff  had  no  formal  contract  with  a  federal  agency. 
The  court,  in  the  language  quoted  on  page  58  of  Appellant's 
Brief,  recognized  this  defect  when  it  stated  that  a  government 
policy  "does  not  give  rise  to  a  contract  in  and  of  itself"  (emphasis 
added).  Moreover,  in  the  MacArthur  case,  the  plaintiff  alleged 
that  the  Presidential  letter  had  the  "force  and  effect  of  law,"  and 
presented  its  case  on  the  basis  that  it  resembled  a  statute  (which 
of  course,  can  be  amended  in  the  absence  of  contractual  rights). 
An  additional  distinction  is  the  fact  that  plaintiff's  operations  had 
commenced  prior  to  the  date  of  the  letter  so  that  plaintiff  could 
not  claim  action  in  reliance. 

The  exclusive  franchise  cases  which  Appellant  cites  (App.  Op. 
Br.  pp.  58-60)  are  merely  examples  of  a  special  doctrine  that  the 
agreement  of  a  governmental  body  not  to  grant  a  similar  franchise 
to  "other  persons"  does  not  gi\Q  rise  to  any  implication  that  the 
governmental  body,  itself,  will  not  compete  with  the  exclusive 
franchiseholder.  The  doctrine  goes  no  further.  Its  limitations  are 
exemplified  by  The  Binghamton  Bridge  (1865),  70  U.S.  (3 
Wall.)  51,  18  L.Ed.  137  where  the  court  held  that  a  state  legis- 
lative act  authorizing  contruction  of  a  bridge  and  making  it  un- 
lawful to  erect  another  bridge  within  two  miles  precluded  the 
legislature  from  authorizing  another  person  to  construct  such  a 
competing  bridge  after  the  original  bridge  had  been  constructed  in 
reliance  on  the  statute. 

Appellant's  statement  of  US.  v.  Binghamton  Construction  Co., 
347  U.S.  171  (App.  Op.  Br.  p.  60)  is  misleading.  The  basis  of  the 
decision  in  that  case  was  not  the  non-contractual  nature  of  the 
wage  schedule  prepared  by  the  government.  The  court  assumed  it 
was  contractual  in  nature  but  found  it  was  a  minimum  wage 
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schedule,  and  that  the  contractor,  by  the  very  terms  of  the  contract, 
might  be  required  to  pay  more.  In  the  case  before  this  court, 
CCC  announced  a  maximum  purchase. 

E.  WHILE  DETERMINATION  OF  THE  CONTRACTUAL  NATURE  OF  THE  SEP- 
TEMBER 5  ANNOUNCEMENT  IS  NOT  ESSENTIAL  TO  THE  DECISION  OF 
THE  DISTRICT  COURT.  IT  ACTUALLY  WAS  A  CONTRACTUAL  COMMIT- 
MENT BINDING  UPON  CCC. 

The  decision  of  the  District  Court  did  not  turn  upon  the  con- 
tractual nature  of  the  September  5  announcement.  It  was  based 
on  CCC's  implied  contract  not  to  hinder  or  render  Rosenberg's 
performance  more  expensive,  so  that  the  September  5  announce- 
ment was  pertinent  only  insofar  as  it  related  to  the  risks  assumed 
by  Rosenberg.  A  close  examination  of  the  record  does,  however, 
demonstrate  that  the  September  5  announcement  was  an  integral 
part  of  Rosenberg's  raisin  contracts  with  CCC. 

1.  Documents  Which  Aione  Do  Not  Give  Rise  to  Contract  Rights  May,  Never- 
theless, Become  Part  of  a  Contract  When  Followed  by  a  Formal  Offer  and 
Acceptance  Which  Does  Create  a  Contractual  Relationship. 

The  contracts  here  in  question  are  not  single  documents  con- 
tained within  the  four  corners  of  one  sheet  of  paper.  Contract 
1647  consisted  of: 

(1)  The  September  5  announcement  (PL  Ex.  4) . 

(2)  Announcement  No.  1  (PI.  Ex.  9)  calling  for  bids  on  30,000 
tons  of  the  61,000  tons  covered  by  the  September  5  announce- 
ment. 

(3)  Completed  mimeographed  bid  form  filed  by  Rosenberg  with 
CCC  (PI.  Ex.  10). 

(4)  PMA  100 — a  printed  sheet  of  standard  contract  conditions 
(PI.  Ex.  10). 

(5)  CCC's  telegraphic  acceptance  of  Rosenberg's  bid  conditioned 
upon  an  extension  (PI.  Ex.  11) . 

(6)  Rosenberg's  consent  to  the  extension  (PI.  Ex.  12). 
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Contract  1893  consisted  of: 

( 1 )  The  September  5  announcement. 

(2)  Announcement  No.  2  (PI.  Ex.  14)  calling  for  bids  on  the 
balance  of  the  61,000  tons  covered  by  the  September  5  an- 
nouncement. 

(3)  Completed  mimeographed  bid  form  filed  by  Rosenberg  with 
CCC  (PI.  Ex.  15). 

(4)  PMA  100. 

(5)  CCC's  telegraphic  acceptance  of  part  of  Rosenberg's  bid 
(PI.  Ex.  16). 

When  there  has  been  a  final  and  formal  assent  of  the  parties  to  a 
"piecemeal  contract"  such  as  this,  the  terms  of  the  contract  may 
be  found  in  earlier  documents,  letters,  etc.,  even  though  not 
restated  in  the  final  acceptance. 

1  Corbin  on  Contracts  (1950  Ed.)  §§  22,  31; 
Ottney  v.  Finnie  (1935)  5  C.A.  2d  356,  42  P.2d  714 
(printed  prospectus  of  golf  club  regarded  as  part  of 
contract) ; 
Mayers  v.  Loews,  Inc.,  (1950)  35  C.2d  822,  221  P.2d  26 
(letter  and  employer  bulletin  regarded  as  part  of  collec- 
tive bargaining  agreement). 

2.  The  Several  Steps  in  the  Origination  and  Consummation  of  a  Transaction 
Must  Be  Considered  as  a  Whole  and  Read  Together  to  Determine  the 
Intention  of  the  Parties  and  the  Terms  of  Their  Agreement.  It  Is  Not  Neces- 
sary That  They  Refer  to  Each  Other. 

The  mimeographed  bid  forms  (PI.  Ex.  10,  15)  which  Appellant 
chooses  to  call  "the  contracts"  (App.  Op.  Br.  p.  46)  certainly  did 
not  contain  the  entire  contract  of  the  parties,  but  were  merely  the 
formal  o§er  by  Rosenberg  which  culminated  the  series  of  com- 
munications making  up  "the  contract"  when  accepted  by  CCC.  All 
of  the  instruments  passing  between  the  parties  must  be  examined 
to  find  the  terms  of  the  agreement. 
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"It  is  well-settled  law  that  several  writings  executed  between 
the  same  parties  substantially  at  the  same  time  and  relating 
to  the  same  subject  matter  may  be  read  together  as  forming 
parts  of  one  transaction,  nor  is  it  necessary  that  the  instru- 
ments should  in  terms  refer  to  each  other  if  in  point  of  fact 
they  are  parts  of  a  single  transaction."  Bailey  v.  Railroad  Co. 
(1872)  84  U.S.  (17  Wall.)  96,  108,  121  L.Ed.  611,  613. 

See  also: 

Doherty  Research  Co.  v.  Vickers  Petroleum  Co.   (CCA. 

10,  1936)  80  F.2d  809,  cerL  den.  (1936)  299  U.S.  545, 

81  L.Ed.  401; 
Layne-Bou'ler  Chicago  Co.  v.  Glenwood  (CCA.  8,  1929) 

34  F.2d  889; 
Williston,  Contracts  (1937  Ed.)  §  628; 
12  Am.  ]ur.,  Contracts  §  246; 
17  C./.5.  714. 

The  absence  of  any  reference  to  the  September  5  announcement 
in  the  mimeographed  bid  forms  (PI.  Ex.  10,  15)  filed  by  Rosen- 
berg with  CCC  is  without  significance.  These  forms  were  prepared 
by  CCC  and  merely  filled  in  by  Rosenberg.  There  was  no  space  on 
the  form  in  which  Rosenberg  could  state  on  what  it  relied  in 
making  its  bid.  Moreover,  the  September  5  announcement  was 
made  on  behalf  of  CCC,  and  it  would  be  novel  indeed  to  require 
Rosenberg  to  reiterate  the  undertakings  of  the  other  party  to  its 
contract. 

3.  Conremporary  Sta.'ements  by  Officials  of  the  Department  of  Agriculture 
Also  Demonstrate  That  the  September  5  Announcement  Was  a  Part  of  the 
Whole  Contract. 

A  copy  of  the  September  5  announcement  was  sent  by  mail  to 
Rosenberg.  The  September  5  announcement  was  carefully  edited 
before  its  release.  It  was  the  only  announcement  of  the  general 
plan  of  the  whole  raisin  purchase  program.  It  was  the  "immediate" 
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announcement  of  the  program  contemplated  by  the  Docket.  An- 
nouncements No.  1  and  No.  2  were  only  parts  of  the  program.  The 
Docket  was  formally  amended  (PI.  Ex.  5;  Def.  Ex.  M)  to  provide 
for  raisin  purchases  in  excess  of  61,000  tons  although  the  61,000 
ton  figure  appeared  no  place  in  the  Docket  itself,  and  only 
appeared  in  the  September  5  announcement.  S.  R.  Smith  described 
the  September  5  release  as  the  announcement  of  "the  general  plan" 
of  the  "dried  fruit  purchase  program  *  *  *  the  terms  and  condi- 
tions of  which  were  772ore  specifically  announced  in  Announce- 
ments No.  1  and  No.  2"  (Def.  Ex.  I),  and  then  testified  that  he 
stood  responsible  for  the  language  and  had  the  assistance  of  the 
Solicitor's  office  in  preparing  the  letter  in  which  it  was  contained 
(R.  508-509) .  Announcements  No.  1  and  No.  2  were  undoubtedly 
the  calls  for  bids  on  a  "portion  of  the  quantity  to  be  purchased" 
referred  to  in  the  September  5  announcement  (PI.  Ex.  4).  The 
sum  of  the  tonnage  called  for  by  both  announcements  was  exactly 
the  61,000  tons  specified  in  the  September  5  announcement.  After 
bids  were  accepted,  the  Department  of  Agriculture  recognized  the 
character  of  the  September  5  announcement  by  stating  that  pur- 
chases had  been  made  "under  the  program  announced  by  the 
Department  September  5,  1947"  (PI.  Ex.  13),  and  by  summarizing 
the  total  purchases  of  dried  fruit  "since  offers  to  purchase  were 
originally  announced  by  the  Department  on  September  5"  (PI. 
Ex.  19). 

III.  Rosenberg  Did  Not  Waive  Its  Rights  to  Recover  Damages 
from  Appellant. 

Appellant  makes  two  points  with  respect  to  waiver: 

(1)  Rosenberg's  performance  after  knowledge  of  CCC's  breach 
amounted  to  waiver  of  its  claim  for  loss  suffered  in  the  course 
of  such  performance. 

(2)  Rosenberg's  invitation  to  an  amendment  and  performance  of 
the  amended  contract,  with  knowledge  that  CCC  understood 
the  contract  to  be  fully  binding,  waived  the  breach. 
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Neither  point  is  well  taken.  The  first  is  based  on  an  erroneous 
statement  of  the  law,  as  well  as  upon  an  unsupported  view  of  the 
facts,  and  the  second  proceeds  on  an  unwarranted  factual  assump- 
tion. 

A.     ROSENBERG   DID  NOT  WAIVE  ITS  RIGHT  TO  CLAIM  DAMAGE  BY  PER- 
FORMANCE AFTER  KNOWLEDGE  OF  CCC'S  BREACH. 

1.  The  Facts  Are  Misrepresented  by  Appellant. 

Although  Rosenberg's  conduct  prior  to  October  14,  1947,  has 
no  material  bearing  on  waiver  by  performance,  Appellee,  never- 
theless, believes  it  should  correct  certain  comments  with  respect  to 
such  conduct  contained  in  Appellant's  Brief  (App.  Op.  Br.  p.  62). 
Appellee  challenges  statements  that  Rosenberg  bought  raisins 
only  for  its  commercial  customers  prior  to  mid-December,  1947. 
This  is  one  of  the  bases  of  the  cross-appeal  in  this  case  and  will  be 
more  fully  discussed  in  the  section  on  damages,  infra.  Suffice  it  to 
say,  at  this  point,  that  Rosenberg,  both  before  and  after  October 
14,  bought  all  the  raisins  it  could  buy  and  closed  purchase  contracts 
at  the  best  price  level  it  could  in  order  to  fulfill  its  CCC  contracts, 
and  that  by  the  end  of  January,  1948,  it  had  the  raisins  "for"  its 
CCC  commitment.  That  Rosenberg  regarded  the  CCC  contracts  as 
firm  "sales"  at  or  about  the  time  they  were  made  is  evidenced  by 
the  two  sales  tags  covering  its  CCC  contracts  (Def.  Ex.  C) ,  and, 
even  more  forcefully,  by  Rosenberg's  acquisition  of  raisins  in 
quantities  far  exceeding  its  commercial  sales  as  fast  as  it  could 
acquire  them  after  the  CCC  contracts  were  made. 

2.  The  Law  Is  Misstated  by  Appellant. 

Appellant  contends  that  by  acquisition  of  raisins  to  cover  its 
CCC  commitments  and  performance  after  CCC's  breach  Rosenberg 
waived  its  right  to  damages.  As  has  already  been  indicated,  Rosen- 
i  berg  acquired  at  least  some  raisins  for  the  CCC  contracts  before 
the  breaches  occurred.  But  even  assuming  for  purposes  of  argu- 
ment that  all  acquisitions  followed  the  breaches  of  contract, 
Rosenberg's  performance  did  not  waive  its  rights. 
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The  controlling  legal  principle  is  stated  in  Bu-Vi-Bar  Petroleum 
Corp.  V.  Kroiv  (CCA.  10,  1930),  40  F.2d  488,  490,  a  suit  to 
recover  damages  for  breach  of  contract  to  drill  an  oil  and  gas  well. 
The  court  found  that  the  plaintiff  had  made  its  election  to  treat 
the  contract  as  broken,  but  in  discussing  plaintiff's  rights  observed: 
"When  defendant  repudiated  the  contract,  plaintff  had  an 
election  of  remedies  as  follows:   (a)  to  rescind  the  contract 
and  recover  the  value  of  any  performance  rendered,  (b)  To 
treat  the  repudiation  as  an  immediate  breach  and  sue  at  once 
for  any  damages  which  plaintiff  has  sustained,  (c)  To  treat 
the  contract  as  binding  and  wait  until  the  time  for  its  per- 
formance and  thereafter  bring  an  action  on  tlie  contract  for 
its  breach". 

The  same  legal  principle  has  been  voiced  in  2  Fed.  Laiv  of  Con- 
tracts §  429  where  the  statement  appears: 

"Where  there  is  a  breach  of  contract  by  one  party  thereof, 
the  party  not  in  default  may  stop  and  refuse  any  further  per- 
formance, and  claim  full  damages  for  the  breach.  He  is  not 
required  to  do  so,  but  may  continue  to  perform  insofar  as  he 
is  permitted  and  then  claim  damages  for  the  breach." 

See  also: 

5  Corbin  on  Contracts  (1951  Ed.)  §  1105  p.  469; 

Winans  v.  Sierra  Ltimher  Co.  (1884)  Gd  Cal.  61,  4  Pac. 
952  (recognizing  right  of  one  party  "to  continue  to 
carry  out  the  contract,  reserving  to  himiself  the  right  to 
bring  action  for  such  damages  as  he  may  have  sustained" 
after  a  partial  breach  of  contract  by  the  other  party) . 

CCCs  breach  of  contract  gave  Rosenberg  an  election  to  rescind 
or  perform  and  claim  the  damages  resulting  from  the  breach. 
Until  January,  1948,  Rosenberg  sought  renegotiation  of  price  or 
cancellation.  Meanwhile  it  was  acquiring  raisins.  When  its  efforts 
for  administrative  adjustment  failed,  it  decided  to  deliver  and 
claim  its  damages.  It  had  every  legal  right  to  do  this. 
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Although  Appellant  denies  this  right,  none  of  the  cases  which  it 
cites  are  in  point.  This  is  a  breach  of  contract  case.  It  is  not  a  fraud 
case,  and  it  is  not  a  case  of  repudiation  by  CCC.  CCC  in  fact  con- 
tinuously insisted  on  Rosenberg's  performance.  Under  these  cir- 
cumstances Rosenberg  was  not  bound  to  avoid  losses  by  rescission. 
It  retained  its  right  to  elect  to  perform. 

The  Bu-Vi-Bar  case,  supra,  40  F.2d  at  492  contains  language 
which  illustrates  the  difference  between  the  instant  case  and 
repudiation  cases: 

"The  situation  of  the  injured  party,  where  there  has  been 
a  breach  which  does  not  indicate  an  intention  to  repudiate 
the  remainder  of  the  contract,  and  the  situation  of  the 
injured  party  where  there  has  been  a  total  renunciation  of  the 
contract,  differs  in  important  particulars.  In  the  former  case, 
the  injured  party  has  a  genuine  election  either  of  continuing 
performance  or  ceasing  to  perform  *  *  *  Any  act,  indicating 
an  intent  to  continue,  will  operate  as  a  conclusive  election 
*  *  *  On  the  other  hand,  where  the  contract  is  wholly 
renounced,  there  can  be  no  real  election  between  continuation 
and  cessation  of  performance  *  *  *,  because,  after  notice  of 
renunciation,  the  other  party  cannot  go  on  and  complete  an 
executory  contract  and  sue  for  any  increased  damages  result- 
ing from  his  continuing  to  perform". 

See  also 

Williston,  Contracts  (Rev.  Ed.)  §  1298. 

The  legal  authorities  cited  by  Appellant  (App.  Op.  Br.  p.  63) 
;  are  all  clearly  distinguishable.  Thus,  neither  Monad  Engineering 
;  Co.  V.  U.S.,  53  Ct.  CI.  179  nor  Bd.  of  Trustees  v.O.D.  Wilson  Co. 
!  (D.C.A.)  133  F.2d  399,  involves  breach  of  contract.  The  former 
I  concerned  a  contractor  who  performed  without  protest  after  dis- 
'  covering  a  changed  soil  condition,  and  the  latter,  a  contractor  who 
j  performed  after  discovering  his  own  mistake  in  bidding.  In  Dubois 
Construction  Co.  v.  U.S.  (Ct.  CI.)  98  F.S.  590,  the  court  found 
that  the  plaintiff  had  not  relied  upon  a  representation  (made  after 

I 
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his  bid  was  submitted)  as  to  the  starting  date  of  a  job;  moreover, 
his  performance  without  protest  after  defendant's  delay  in  the 
issuance  of  a  proceed  notice  was  a  waiver  of  the  delay;  and  there 
was  no  breach  of  contract,  in  any  event,  because  the  contract 
language  was  consistent  with  the  defendant's  delay.  Both  B.  &  0. 
Railway  v.  Jolly  Bros.  &  Co.  (Ohio)  72  N.E.  888  and  Si?non  v. 
Goodyear  Metallic  Rubber  Shoe  Co.  (C.A.  6)  105  Fed.  573  dealt 
with  waiver  of  damages  for  fraud  rather  than  breach  of  contract. 
In  addition,  the  contract  in  the  folly  Bros,  case  precluded  parol 
modification,  so  that  an  oral  promise  to  pay  additional  compen- 
sation was  unenforceable.  In  H.  E.  Crook  Co.  v.  U.S.  59  Ct.  CI. 
593,  the  waiver  consisted  of  performance  without  claim  or  protest 
after  delay  caused  by  the  other  party. 

B.  ROSENBERG  DID  NOT  WAIVE  ITS  RIGHT  TO  CLAIM  DAMAGES  BY  IN- 
VITING AN  AMENDMENT  AND  AGREEING  TO  PERFORM  AT  THE  CON- 
TRACT PRICE. 

1.  The  Facts  on  Which  Appellant's  Argument  Is  Premised  Are  Not  Supported 
by  the  Record. 

After  being  informed  by  CCC  that  it  was  under  an  obligation 
to  deliver  (PI.  Ex.  29),  Rosenberg,  by  letter  dated  January  22, 
1948  (PI.  Ex.  30) ,  requested  an  amendment  extending  the  delivery 
date  and  reinstating  its  tonnage  under  Contract  1647.  On  January 
26,  1948,  CCC  sent  a  telegram  (PL  Ex.  32)  which  went  not  only  to 
Rosenberg  but  to  all  packers  who  had  CCC  raisin  contracts.  This 
telegram  dealt  only  with  shipment  and  delivery  of  raisins  under 
the  CCC  contracts  and  a  waiver  of  carrying  charges.'*  Only  one 


*On  October  10  and  l6,  1947,  CCC  had  issued  Notices  to  Deliver 
(Def.  Ex.  V)  under  Contract  1647.  After  October  16,  CCC  used  informal 
letters  in  lieu  of  Notices  to  Deliver  (Def.  Ex.  W) .  CCC  did  not  issue 
either  letters  or  Notices  to  Deliver  under  Contract  1893  during  the 
original  delivery  period.  No  notices  were  issued  under  Contract  1893 
until  shipment  was  ordered  after  January  30,  1948  (Def.  Ex.  X).  The 
Office  of  the  Solicitor  was  concerned  that  CCC  might  be  liable  for  carrying 
charges  under  Article  6  of  PMA  100  (PI.  Ex.  10)  because  of  its  failure 
to  issue  Delivery  Notices  in  the  original  delivery  period. 
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other  minor  matter  was  covered — an  increase  in  price  for  export 
packaging.  There  was  no  reference  to  Rosenberg's  claim  for  dam- 
ages for  CCC's  breach  of  contract. 

Upon  receipt  of  the  telegram  on  January  27,  1948,  Grady  tele- 
phoned to  Allmendinger  (CCC's  Contracting  Officer),  suggested 
that  a  simpler  procedure  would  be  to  extend  the  contracts,  and  ad- 
vised Allmendinger  of  Rosenberg's  pending  claim  against  CCC  and 
that  he  did  not  wish  to  prejudice  that  claim.  Grady  testified  that 
Allmendinger  replied  that  the  claim  did  not  concern  him  and  he 
was  only  interested  in  whether  Rosenberg  would  ship  (R.  270). 
Allmendinger  could  not  remember  his  response   (R.  607),  but 
on  cross-examination  admitted  that  as  a  Contracting  Officer  of 
CCC  he  had  no  authority  to  settle  Rosenberg's  claim  (R.  617-618) . 
Grady  then  sent  a  telegram  confirming  an  agreement  to  extend 
the  period  for  shipment,  and  requested  shipping  instructions  (PI. 
Ex.    33).   Upon   receipt  of  this  telegram,   Allmendinger  called 
Grady  and  told  him  he  did  not  construe  his  first  wire  as  an  agree- 
ment that  Rosenberg  would  ship.  Grady  made  notes  of  a  supple- 
mental telegram  suggested  by  Allmendinger  on  his  copy  of  the 
first  one  sent  by  him  (R.  270-273;  PI.  Ex.  34),  and  Grady  then 
sent  the  suggested  telegram    (PI.   Ex.   35)    accepting  the  price 
increase  for  export  containers  and  stating  Rosenberg's  intention  to 
deliver  under  Contract  1893.  Allmendinger  was  still  not  satisfied 
and  called  Grady  again  informing  him  that  it  was  possible  to 
construe  his  first  wires  as  not  agreeing  completely  to  ship  and 
waive  carrying  charges  on  Contract  1647  if  delivery  notices  were 
j  issued  (R.  613).  In  a  third  telegram  (PI.  Ex.  36),  Grady  expressly 
j  agreed  to  ship  and  waive  carrying  charges  under  Contract  1647. 
j  Allmendinger   also   testified   to   a   telephone  conversation   with 
i  Grady  on  January  27  or  28,  1948,  in  which  he  informed  Grady 
I  that  CCC  would  issue  shipping  instructions  if  he  accepted  the 
I  proposal  in  Allmendinger's  January  26,  1948,  telegram;  and  that 
CCC  would  not  agree  to  recognize  Rosenberg's  claim.  He  referred 
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to  a  memorandum  which  he  testified  contained  notes  of  this  con- 
versation. On  cross-examination,  he  admitted  that  the  memoran- 
dum also  reflected  his  conversations  with  other  packers,  and  that 
generally  speaking  his  whole  recollection  of  his  conversation 
with  Grady  appeared  in  his  notes  (R.  619-622).  Allmendinger 
also  admitted  that  the  memorandum  covered  only  his  own  com- 
ments and  did  not  reflect  Grady's  responses  (R.  623). 

The  references  in  Allmendinger's  telegram  (PI.  Ex.  32)  to 
contract  price  are  equivocal.  If  CCC  intended  to  extract  a  waiver 
of  Rosenberg's  claim  for  damages,  it  should  have  so  stated.  It  did 
not.  Rosenberg's  replies  to  Allmendinger's  telegram  were  strictly 
limited  assents  and  in  no  sense  related  to  Rosenberg's  damage 
claim.  The  first  reply  (PI.  Ex.  33)  confirmed  Rosenberg's  agree- 
ment to  "extend  period  for  shipment  as  outlined  your  wire."  It 
contained  no  reference  to  price.  The  second  reply  (PI.  Ex.  34) 
dealt  only  with  a  small  price  adjustment  for  export  packing,  and 
stated  Rosenberg's  intention  to  "deliver  raisins"  under  Contract 
1893.  The  last  telegram  (PI.  Ex.  36)  was  merely  an  agreement  to 
"ship"  and  "waive  carrying  charges"  under  Contract  1647.  The 
very  fact  that  so  many  specific  replies  were  necessary  demonstrates 
that  Rosenberg  agreed  only  to  what  was  stated  in  its  responses  and 
no  more.  If  Rosenberg  was  not  concerned  with  reserving  its  rights 
to  claim  damages,  it  could  have  sent  a  general  acceptance  to  all 
terms  contained  in  Allmendinger's  wire. 

Rosenberg  did  not  intend  to  waive  its  claim  for  damages  for 
breach  of  contract,  but,  as  a  matter  fact,  reserved  it,  and  continued 
its  protests  to  CCC  and  the  Department  of  Agriculture.  Appellant 
characterizes  Allmendinger's  comments  when  Grady  told  him  of 
his  efforts  to  get  relief  for  Rosenberg  in  Washington,  as  a  "rejec- 
tion" of  Grady's  proposed  reservation  of  rights.  Nothing  could  be 
farther  from  the  fact.  Allmendinger  lacked  power  either  to  accept 
or  reject  any  proposal  for  compromise  of  Rosenberg's  claim  against 
CCC;  he  was  concerned  only  with  shipment,  and  he  told  Grady 
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that  in  so  many  words  (R.  270,  617-618).  Grady  specifically  told 
AUmendinger  that  he  did  not  intend,  by  agreeing  to  ship,  to  waive 
Rosenberg's  claim  (R.  276-277). 

When  asked  by  the  District  Court,  to  point  out  evidence  of 
Rosenberg's  alleged  waiver,  Counsel  for  Appellant,  indeed,  ad- 
mitted that  he  was  "not  able  to  point  to  anything  in  the  record 
in  which  the  Government  or  Rosenberg  made  any  definite  com- 
mitment about  the  breach"  (R.  665).  Waiver  is  a  matter  of  fact. 
It  is  an  affirmative  defense  to  be  proved  by  CCC. 

Rule  8(c),  Fed.  Rules  of  Civ.  Proced.; 

4  Cyc.  Fed.  Proced.  (2d  Ed.)  §  1322,  p.  643. 

The  District  Court  found  that  Appellant  did  not  sustain  its  bur- 
den of  proof,  and  that  Rosenberg  had  not  as  a  matter  of  fact 
waived  its  rights  (Findings  39,  41 ).  Its  findings  should  not  be 
disturbed  on  appeal. 

2.      Rosenberg  Has  Not,  as  a  Matter  of  Law,  Waived  Its  Rights. 

There  is  no  evidence  in  the  record  of  an  express  waiver  by 
Rosenberg  and  Appellant  does  not  claim  one.  To  find  implied 
waiver  there  must  be  "unequivocal  and  decisive  acts  or  conduct  of 
the  party  clearly  evincing  an  intent  to  waive,  or  acts  or  conduct 
amounting  to  an  estoppel  on  his  part."  Yates  v.  American  Repub- 
j  lie  Corp.,  (CCA.  10,  1947)  163  F.2d  178,  180. 
!       See  also: 

Wilkinson  &  Co.  v.  McKinley,   (1948)   84  CA.  2d  100, 
j  190  P.2d  35. 

I    Not  only  is  the  record  barren  of  any  unequivocal  conduct  of  Rosen- 
,   berg  amounting  to  waiver,  but  it  contains  substantial  evidence  of 
!   Rosenberg's  unceasing  eflforts  to  preserve  its  rights  and  to  secure 
redress. 

Performance  after  Rosenberg's  limited  agreement  to  ship  and 
J   waive  carrying  charges  did  not  constitute  waiver.  It  was  merely 
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an  election  by  Rosenberg  to  perform  rather  than  rescind  for  CCC's 
breach. 

Bu-Vi-Bar  Petrolemn  Co.  v.  Kroiv  (CCA.  10,  1930)  40 

F.2d  488,  490; 
Winans  v.  Sierra  Lumber  Co.   (1884)   GG  Cal.  61,  4  Pac. 

952; 
5  Corhin  on  Contracts  (1951  Ed.)  §  1105,  p.  469. 

Rosenberg's  completion  of  the  CCC  payment  vouchers  and  ac- 
ceptance of  payment  thereunder  did  not  waive  its  right  to  claim 
damages  for  CCCs  breach  of  contract.  The  United  States  District 
Court  in  Lundstrom  v.  United  States  (D.  Ore.  1941)  53  F.  Supp. 
709,  ajj'd  (CCA.  9,  1943)  139  F.2d  792,  rejected  just  such  a  con- 
tention, stating  at  page  711: 

"Finally,  the  plaintiffs  did  make  out  vouchers  with  cer- 
tificates *  *  *  in  which  the  price  named  *  *  *  was  set  down 
as  'correct  and  just.'  A  condition  of  a  contract  may  be  waived, 
a  right  for  damages  for  breach  thereof  cannot  be.  It  is  not 
an  estoppel  against  their  claiming  the  amount  which  may  be 
justly  due  under  the  contract.  There  was  no  way  in  which 
otherwise  any  payment  could  be  obtained.  *  *  *  Everyone 
knows  if  one  who  has  money  due  from  the  United  States  does 
not  conform  meticulously  to  the  regulations  as  to  vouchers 
no  money  will  be  paid  *  *  *  Here  a  certification  that  the 
statement  is  'correct  and  just'  should  not  prevent  plaintiffs 
from  receiving  payment  for  the  work  actually  done.  The 
United  States  did  not  rely  upon  such  vouchers  as  indicating 
that  no  claim  for  extras  would  be  made.  The  money  paid  was 
certainly  justly  owing.  The  question  here  is  whether  the 
United  States  does  not  owe  more." 

See  also: 

Blair  v.  U.  S.   (CCA.  8,  1945),  147  F.2d  840,  mod.  in 
other  respects  (CCA.  8,  1945)  150  F.2d  676. 
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None  of  the  cases  cited  by  Appellant  on  pages  65  and  66  of  its 
Brief  are  in  point  here.  In  none  of  them  was  there  a  breach  of 
contract.  They  all  involve  consent  to  contract  terms  rather  than  a 
waiver  of  damages  for  breach  of  contract  by  the  other  contracting 
party. 

CCC's  waiver  of  damages  on  account  of  Rosenberg's  failure  to 
deliver  during  the  contract  period  is  neither  evidence  of  nor  con- 
sideration for  a  waiver  by  Rosenberg  of  its  claim  for  dainages  for 
CCC's  breach  of  contract.  The  exchange  of  telegrams  between 
Grady  and  Allmendinger  clearly  establishes  that  the  quid  pro  quo 
for  CCC's  waiver  of  damages  for  nondelivery  was  Rosenberg's 
agreement  to  ship  and  its  waiver  of  carrying  charges  on  account 
of  CCC's  failure  to  order  out  the  raisins  during  the  contract  deliv- 
ery period.  Rosenberg's  claim  for  damages  for  breach  of  contract 
by  CCC  was  in  no  way  involved  in  the  transaction. 

lY.     Rosenberg  Is  Enl-itled  to  Damages  in  a  Greater  Sum  Than 
Allowed  by  the  Trial  Court. 

Appellant  concedes  the  validity  of  the  formula  suggested  for 
calculation  of  damages:  the  difference  between  what  Rosenberg 
paid  for  raisins  furnished  to  CCC  and  what  Rosenberg  would  have 
paid  had  there  been  no  government  interference.  But  Appellant 
differs  from  Appellee  as  to  the  application  of  the  formula  and 
argues  (l)  that  Appellee's  lowest  cost  raisins  should  be  used 
because  Appellee  has  failed  to  establish  any  other  formula  for 
damages,  and  (2)  that  Appellee  has  failed  to  establish  the  level 
at  which  Rosenberg  could  have  acquired  raisins  had  the  govern- 
ment not  interfered.    Neither  of  these  arguments  is  valid. 

A.  ROSENBERG  WOULD  HAVE  BEEN  ABLE  TO  COVER  ITS  CCC  COMMIT- 
MENTS AT  $110  OR  LESS  PER  TON  HAD  CCC  NOT  CHANGED  ITS  PUR- 
CHASE PROGRAM. 

The  trial  court's  findings  (Findings  35,  50)  that  Rosenberg 
could  have  covered  its  CCC  commitments  at  $110  or  less  but  for 
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CCC's  breach  of  contract  is  a  finding  of  fact,  supported  by  sub- 
stantial evidence  and  should  not  be  disturbed  on  appeal. 

Dwight  Grady,  a  well-qualified  expert  on  raisins,  testified  that 
in  the  considered  judgment  of  himself  and  his  associates,  had  it 
not  been  for  CCC's  change  in  program,  Rosenberg  could  surely 
have  bought  raisins  at  $110  or  less  to  cover  its  CCC  contracts  (R. 
218).  While  counsel  for  Appellant  might  not  have  agreed  with 
Mr.  Grady,  there  is  not  one  scintilla  of  evidence  in  the  record  to 
contradict  Grady's  expert  opinion.  The  Appellant's  marketing 
expert,  S.  R.  Smith,  heard  Grady's  testimony  but  did  not  contradict 
his  analysis  of  the  raisin  market.  Smith  himself,  testified  that  the 
market  did  reach  a  level  of  $110  in  late  October  (R.  500) .  Grady's 
opinion  was  also  confirmed  by  the  action  of  the  raisin  market. 
Immediately  before  the  changes  in  CCC's  program  were  announced 
on  October  14,  and  at  the  time  of  Rosenberg's  second  offering  to 
CCC,  the  market  was  very  close  to  $110  per  ton  (R.  233;  PI.  Ex. 
44,  p.  7;  Def.  Ex.  K,  Bulletin  Nos.  399,  400).  Rosenberg  bought 
some  raisins  at  that  price  (R.  233)  .* 

At  the  time  of  Rosenberg's  offer  under  Announcement  No.  1, 
the  raisin  market  had  not  yet  been  established.  Bids  at  a  level  of 
$125  were  for  early  season  deliveries.  1947  crop  raisins  were  not 
yet  made,  and  the  volume  of  trading  was  small  (Def.  Ex.  K) . 
The  best  possible  indication  of  the  market  was  the  bid  of  Sun  Maid 
under  Announcement  No.  1.  Sun  Maid,  a  grower  cooperative, 
offered  10,000  tons  of  raisins  to  CCC  at  $153.32  per  ton  (PI.  Ex. 
54).  Using  the  "spread"  between  processed  and  natural  condition 
raisins  of  $40  per  ton  (Finding  23),  this  bid  reflected  a  field  price 
of  approximately  $113  per  ton.  The  fact  that  the  market  had 
declined  to  $110  or  less  per  ton  at  the  time  of  the  second  CCC  , 
call  is  bolstered  by  packer  bids  at  that  time  (PI.  Ex.  54).  The 
high  bid  (Rosenberg's)  was  $149.40,  reflecting  a  grower  price  of  , 


*  Appellant  misquotes  Grady  when  it  alleges  he  stated  Rosenberg  was 
unable  to  buy  at  $1 10  per  ton  (App.  Op.  Br.  p.  77) . 
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$109.40  per  ton.  The  low  bid  reflected  a  grower  price  of  $102.56 
per  ton,  and  Sun  Maid's  bid,  again  for  10,000  tons,  reflected  a 
grower  return  of  $105.48  per  ton.  Sun  Maid's  bids  are  entitled 
to  great  weight  since  they  represent  a  grower  estimate  of  market 
conditions  on  a  very  substantial  tonnage.  In  the  light  of  these 
bids,  Grady's  testimony  was,  if  anything,  a  conservative  estimate 
of  the  situation. 

Rosenberg's  failure  to  close  raisin  purchase  contracts  at  the 
market  levels  prevailing  in  September  and  early  October  was  not 
due  to  its  lack  of  efforts.  Grady  testified  that  Rosenberg  buyers 
were  constantly  canvassing  growers  (R.  205,  639).  Rosenberg 
did  in  fact  acquire  substantial  quantities  of  raisins  during  the 
latter  part  of  this  period  on  open  contract  (Def .  Ex.  AC) . 

B.  THE  CHANGES  IN  CCC'S  RA3SIN  PURCHASE  PROGRAM  WHICH  APPEL- 
LANT HAS  ASSIGNED  AS  BREACHES  OF  CONTRACT  FORCED  THE 
RAISIN  MARKET  UP  TO  LEVELS  OF  $130-$135  PER  TON. 

The  trial  court's  finding  that  CCC's  breach  of  contract  was  the 

proximate  cause  of  the  additional  cost  to  Rosenberg  of  raisins 

acquired  for  its  CCC  contracts   (Findings  34,  43)   is  supported 

by  substantial  evidence  and  should  not  be  disturbed  on  appeal. 

Out  of  the  mouths  of  the  Department  of  Agriculture's  own 

experts  comes  uncontradicted  evidence  that  the  changes  in  CCC's 

1947  raisin  program  forced  the  natural  condition  raisin  market 

upward,  first  to  a  level  so  unreasonably  high  that  CCC  rejected  all 

grower  bids,*  and  then  to  a  level  still  substantially  in  excess  of 

•  $110  per  ton.    The  market  stabilized  at  $135  per  ton  in  late 

i  November  and  remained  at  $130-$  135  until  it  broke  in  January, 

!  1948  (Pl.Ex.  44,p.  55). 


*In  its  announcement  of  November  26,  1947  (Pi.  Ex.  24),  CCC  rejected 
all  grower  bids  made  pursuant  to  its  October  14  invitation  to  growers  to 
enter  bids.  The  rejection  was  based  on  the  fact  that  grower  bids  all 
exceeded  $135  per  ton.  The  District  Court's  reference  to  "abnormally  and 
artificially  high  levels"  (R.  79)  criticized  by  Appellant  (App.  Op.  Br.  p. 
81,  note)  is  undoubtedly  based  on  this  action  of  CCC. 


70 
The  Annual  Summary  of  Market  Conditions  published  jointly 
by  the  U.  S.  Department  of  Agriculture  and  the  California  State 
Department  of  Agriculture  (PI.  Ex.  44)  summarizes  conditions  in 
the  following  words: 

"The  Governmental  announcement  October  14  of  the  in- 
tended purchase  of  an  additional  60,000  tons  of  Thompsons 
introduced  the  second  phase  and  changed  the  supply  picture 
abruptly  to  make  available  quantities  appear  in  line  with 
minimum  trade  needs.  Demand  for  grower  crops  increased 
sharply  as  packers  sought  to  cover  previous  sales  and  accu- 
mulate stocks.  Growers  turned  strong  holders,  partly  under 
strong  urging  by  grower  groups  and  partly  in  expectation  of 
selling  direct  to  CCC  at  higher  prices.  Grower  bid  forms 
became  available  November  5  and  a  large  tonnage  offered  to 
CCC  was  removed  from  possibility  of  packer  purchase  until 
rejection  of  those  bids  November  26.  Between  October  15 
and  November  5  there  was  very  little  trading  between  grow- 
ers and  packers  although  prices  had  worked  up  to  $135.00 
per  ton.  Sales  by  commercial  packers  to  the  distributing  trade 
were  largely  stalemated  in  this  period  by  inability  to  obtain 
supplies  to  offer.  Moderate  grower  selling  started  November 
5,  at  $135.00  and  heavy  sales  were  made  the  next  two  or 
three  days  when  packer  offers  were  jumped  to  $  140.00. 
Growers  also  sold  freely  a  few  days  later  when  packers 
offered  $135.00  for  a  couple  of  days.  Heavy  sales  at  the 
$140.00  and  $135.00  prices  included  both  previously  uncom- 
mitted lots  and  closing  of  a  majority  of  the  outstanding  open 
price  contracts. 

"The  change  in  the  governmental  program  announced 
November  26  to  require  payment  to  growers  of  $135.00  per 
ton  for  raisins  for  future  sale  to  CCC  plus  purchases  by  this 
agency  November  26  as  high  as  $175.00  for  processed  raisins 
put  packers  back  in  the  field  market  actively  just  after 
Thanksgiving  at  $135.00  *  *  *." 

The  fact  that  the  Federal  State  Market  Reports  (Def.  Ex.  K) 
discloses  no  appreciable  rise  in  price  after  the  October  14  an- 
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nouncement  until  October  30  does  not  detract  from  the  finding  of 
the  trial  court  that  the  changed  program  was  responsible  for  the 
rise.  The  immediate  effect  of  the  announcement  was  to  bring 
trading  to  a  standstill,  and  no  significant  volume  was  sold  (Def. 
Ex.  K,  Bulletin  Nos.  401-402).  Growers  were  not  inclined  to  sell 
to  packers  in  view  of  CCC's  impending  purchase  directly  from 
them  (PI.  Ex.  50,  p.  2).  When  trading  did  resume,  it  was  at  sub- 
stantially higher  levels  (Def.  Ex.  S).  The  packers'  demand  to 
fulfill  their  commercial  orders  was  the  direct  result  of  CCC's 
changed  program.  Packers'  commercial  sales  had  not  increased. 
It  was  CCC's  removal  of  60,000  tons  from  the  supply  side  of  the 
market  which  stimulated  packer  demand.  (The  language  quoted 
above  from  PI.  Ex.  44  demonstrates  this  fact.)  * 

The  November  26  announcement  of  the  Department  of  Agri- 
culture (PL  Ex.  24)  indicating  that  grower  bids  over  $135  were 
excessive,  and  requiring  certification  by  packers  that  they  had  paid 
growers  $135  per  ton  on  future  sales  to  CCC,  helped  to  stabilize 
the  field  market  at  $135  per  ton,  and  active  trading,  commenced 
at  that  figure  (Def.  Ex.  S,  Bulletin  No.  407).  This  affected  the 
whole  raisin  market,  not  merely  the  limited  future  offerings  to 
CCC.  Grady  testified  that  the  volume  of  CCC's  call  was  such  that 
it  supported  the  whole  market  price  (R.  251-252).  Even  though 
November  26  was  a  date  near  the  end  of  the  period  originally 
fixed  for  deliveries  under  Contract  1647,  CCC  is  nevertheless 
responsible  for  the  effect  of  its  announcement  on  that  day.  Its 
action  of  October  14  had  substantially  hindered  the  packers  in 
their  attempts  to  cover  their  CCC  contracts,  since  it  reduced  the 
supply  of  raisins,  and  growers  offered  raisins  to  CCC  rather  than 
to  packers  until  all  grower  bids  were  rejected  on  November  26. 


*  Appellant  attempts  to  support  its  argument  that  seasonal  demand  of 
packers,  rather  than  the  changes  in  CCC's  program,  caused  the  rise  in 
price  by  reference  to  the  market  price  for  other  varieties  of  grapes  (App. 
Op.  Br.  p.  79,  note),  but  this  argument  is  mere  speculation,  and  it  refutes 
itself  when  the  prices  for  Sultanas  and  Zantes  are  examined. 


72 
CCC  was  responsible  for  Rosenberg's  inability  to  cover  its  com- 
mitments to  CCC  and  to  deliver  in  accordance  with  its  original 
delivery  schedule.  Its  action  of  November  26  damaged  Rosenberg 
because  it  was  consequently  in  a  short  position  on  that  day. 

When  Appellant  speculates  that  grower  resistance,  rather  than 
CCC's  additional  purchases,  maintained  prices  at  high  levels  (App. 
Op.  Br.  p.  80),  it  ignores  the  fact  that  the  trial  court  found  other- 
wise. This  is  a  finding  on  a  matter  of  fact,  and  is  sustained  by 
the  level  of  the  market  before  the  increase  in  CCC's  purchase,  as 
well  as  by  Grady's  testimony  that  there  was  a  large  surplus  and 
even  Setrakian  could  not  change  the  laws  of  supply  and  demand 
(R.  204).  The  District  Court  evidently  believed  this  evidence  and 
ruled  against  Appellant's  contention.  Its  finding  of  fact  cannot  be 
disturbed  on  appeal. 

C.  ROSENBERG'S  BUSINESS  PRACTICES  AND  OTHER  EVIDENCE  ESTABLISH 
THE  PRICE  AT  WHICH  ROSENBERG  COSTED  RAISINS  TO  COVER  ITS 
CCC  COMMITMENTS. 

Rosenberg  purchased  Thompson  seedless  raisins  on  both  open 
and  closed  contracts.  The  latter  type  of  purchases  are  at  a  fixed 
price.  Open  contract  purchases  may  be  closed,  at  the  option  of  the 
seller-grower,  at  any  time  when  Rosenberg  is  buying  at  the  price 
Rosenberg  is  then  offering.  If  not  closed  by  a  certain  date,  such 
contracts,  by  their  terms,  are  closed  at  the  market  price  ruling 
seven  days  after  their  terminal  dates.  Both  open  and  closed  con- 
tracts immediately  passed  title  to  Rosenberg.  Under  either  type 
of  contract,  once  raisins  were  made,  Rosenberg  could,  at  its  own 
convenience,  take  possession  of  its  purchases,  since  producers  bore 
the  risk  of  loss  on  undelivered  fruit  and  were  ready  to  deliver  at 
any  time  (Finding  46;  PI.  Ex.  52) . 

Raisins  are  fungible  goods  (Finding  45)  and  specific  physical  ' 
lots  of  raisins  cannot  be  allocated  to  specific  shipments  under  sales  i 
contracts.  The  problem  of  costing  the  raisins  sold  to  CCC  is 
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not  however  one  of  physical  identification  of  raisins  shipped.  It  is 
an  accounting  problem  solved  by  reference  to  Rosenberg's  busi- 
ness practices.  Dwight  Grady  testified  that  Rosenberg's  business 
practice  was  to  "buy  raisins  as  it  sold"  (R.  338-340),  and  that  its 
practice  was  to  "acquire  raisins  to  meet  its  commitments  at  the 
time  we  have  commitments."  He  also  stated:  "When  we  make  a 
sale  we  try  to  buy  raisins  to  cover  that  sale  *  *  *.  The  way  to 
!  minimize  any  risk  is  to  buy  as  rapidly  as  you  can  to  cover  your 
commitments"  (R.  251).  These  statements  taken  together  with 
Rosenberg's  method  of  keeping  its  "trading  bible",  i.e.,  entering 
purchases  as  contracts  were  closed  and  sales  as  the  sales  contracts 
became  firm  (R.  322-323,  332)  demonstrates  that  Rosenberg's 
business  practice  was  to  cost  raisins  sold  on  a  first-in  first-out 
basts. 

The  fact  that  Rosenberg  regarded  its  CCC  sales  as  firm  com- 
mitments is  evidenced  both  by  the  fact  that  it  prepared  sales  tags 
(Def.  Ex.  C)  for  its  CCC  sales  on  or  about  the  dates  its  offers 
were  accepted,*  and  by  the  record  of  its  raisin  purchases  in  1947. 


j      *Appellant's  hopeful  speculation  that  Rosenberg  did  not  treat  its  CCC 
[  contracts  as  firm  sales  until  January,  1948,  because  they  were  not  entered 
in  the  body  of  the  trading  bible  is  contradicted  by  the  record.   The  trading 
book  was  neither  a  book  of  original  entry,  nor  an  accurate  record.   It  aimed 
only  at  substantial  accuracy  to  present  an  overall  picture.    The  original 
entries  were  made  on  sales  tags  (Def.  Ex.  C)  at  or  about  the  date  Rosen- 
I  berg's  offers  to  CCC  were  accepted.   These  sales  tags  were  shown  to  Mrs. 
j  Mcintosh,  who  kept  the  sales  book,  on  or  about  the  date  they  bear  (R. 
[  327).    She  did  not  enter  them  on  account  of  Mr.  Oppenheimer's  instruc- 
i  tions  (R.  328),  but  he  also  told  her  not  to  enter  a  sales  tag  covering  a  third 
'  sale  of  2,000  tons  of  raisins  to  CCC  about  which  there  never  was  any  con- 
troversy (R.  329).   Mrs.  Mcintosh  had  no  reason  to  believe  Oppenheimer 
j  would  forget  such  large  sales  (R.  331).    In  fact,  Oppenheimer  told  Mrs. 
I  Chase,  at  or  about  the  date  of  the  sales  tags,  "to  keep  the  CCC  sales  in 
.mind"   when  figuring  the  company's  long  or  short  position    (R.   332). 
!  Entries  were  even  made  in  the  margin  of  the  trading  bible  so  that  these 
;  sales  would  not  be  overlooked  (R.  330).   Probably  the  only  reason  Rosen- 
;  berg  did  not  enter  the  CCC  sales  in  the  body  of  the  book  (which  showed 
'  an  average  price  on  sales)    was  Rosenberg's  effort  to  renegotiate  price. 
When  that  effort  failed,  Rosenberg  decided  to  ship  and  claim  its  damages 
for  breach  of  contract.  At  that  time  the  CCC  sales  were  entered  in  the  body 
of  the  trading  book. 
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It  should  be  remembered  that  Rosenberg  was  bound  to  accept  all 
raisins  which  it  acquired  under  open  contract  as  well  as  those 
which  it  acquired  at  fixed  prices. 

The  record  of  its  acquisitions  under  open  and  closed  contracts 
demonstrates  that  Rosenberg  bought  raisins  at  a  far  greater  rate 
than  would  have  been  necessary  to  meet  its  civilian  sales  commit- 
ments (Def.  Ex.  AC,  Col.  20).  Thus,  by  mid-October,  Rosenberg 
had  acquired  title  to  and  was  bound  to  accept  delivery  on  50% 
of  its  entire  1947  acquisitions  (Def.  Ex.  AC,  Col.  10).  By  Novem- 
ber 25,  1947,  Rosenberg  had  acquired  several  thousand  tons  7?iore 
raisins  than  its  total  civilian  sales  to  date,  and  had  enough  raisins 
under  open  and  closed  contract  to  cover  almost  all  its  civilian  sales 
(including  those  made  at  a  later  date)  for  the  entire  crop  year 
(Def.  Ex.  AC,  Col.  10,  18).  By  December  12,  1947,  the  date  on 
which  the  District  Court  stated  Rosenberg  commenced  acquiring 
raisins  for  its  CCC  contracts  (R.  63,  65),  Rosenberg  already  had 
thousands  of  tons  inore  raisins  under  purchase  contract  than  its 
total  civilian  sales  for  the  entire  year  (Def.  Ex.  AC,  Col.  10,  18). 
The  trial  court's  premise  in  commencing,  on  December  12,  1947,  to 
cost  the  raisins  delivered  to  CCC  was  that  Rosenberg  did  not  begin 
to  acquire  raisins  for  its  CCC  contracts  until  that  date.  Its  error  is 
obvious.  The  record  of  Rosenberg's  actual  purchases  shows  that 
the  raisins  acquired  for  Rosenberg's  CCC  contracts  must  be  costed 
commencing  with  an  earlier  date. 

There  is  uncontradicted  evidence  in  the  record  that  Rosenberg 
had  in  fact  acquired  and  costed  its  raisins  for  the  CCC  contracts 
by  the  end  of  January,  1948.  On  January  22,  1948,  Rosenberg 
wrote  CCC  that  it  was  "now  in  a  position  to  make  deliveries"  on 
its  CCC  contracts  (PI.  Ex.  30),  indicating  that  it  had  acquired  the 
raisins  for  CCC  by  that  date. 

On  February  4,  1948,  Dwight  Grady  wrote  Cummings  that 
Rosenberg  did  not  dare  refuse  CCC's  shipping  notices  because  of 
the  danger  "we  might  wind  up  with  the  raisins  still  on  our  hands" 
(Def.  Ex.  D).  This  indicates  raisins  for  CCC  were  in  Rosenberg's 
hands  by  that  date. 
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The  reference  to  $133.60  in  Allmendinger's  notes  of  his  con- 
versations with  Grady  dated  January  27,  1948  (Def.  Ex.  U),  was 
probably  occasioned  by  Grady's  reference  to  the  cost  of  the  raisins 
acquired  for  the  CCC  contracts.  Allmendinger's  recollection  was 
that  the  figure  "$133.60"  referred  either  to  the  price  at  which 
Rosenberg  had  covered  or  at  which  it  would  have  to  cover  its  CCC 
commitments..  When  Allmendinger  was  reminded  that  on  January 
27,  the  date  of  the  conversation  to  which  his  notes  referred,  the 
raisin  market  stood  at  a  level  far  below  $133.60,  he  reluctantly 
admitted  that  if  he  were  trying  to  reconstruct  the  conversation  the 
more  logical  interpretation  of  the  figure  would  be  that  Rosenberg 
had  already  covered  its  CCC  commitment  at  that  price  (R.  606, 
625-626). 

On  January  23,  1948,  Grady  wrote  Downey  that  Rosenberg's 
loss  in  fulfilling  its  contracts  to  deliver  14,330  tons  of  raisins  to 
CCC  would  be  in  excess  of  $315,000  (PI.  Ex.  31).  The  closeness 
of  this  figure  to  Appellee's  calculation  of  damage  on  a  first-in 
first-out  basis*  is  not  mere  coincidence.  It  evidences  the  fact  that 
Rosenberg  did  in  fact  cost  the  raisins  it  furnished  to  CCC  on  a 
first-in  first-out  basis.  Grady's  conversation  with  Allmendinger  con- 
;  firms  this  fact.  It  is  also  worthy  of  note  that  all  of  the  above  com- 
i  munications  were  written  within  a  few  days  of  the  date  (January 
I  20-26,  1948)  on  which  Appellee's  calculation  shows  such  acquisi- 
tions were  completed  and  costed  (Appendix  A).  This  evidence  as 
to  Rosenberg's  actual  business  practices  at  the  time  ivhen  its  loss 
occurred  requires  that  the  raisins  furnished  to  CCC  be  costed  on  a 
first-in  first-out  basis  in  calculating  Rosenberg's  damages. 

There  is  ample  legal  precedent  for  costing  the  raisins  on  a  first- 
in  first-out  basis.  The  first-in  first-out  rule  has  often  been  applied 
to  similar  situations.  It  is  used  in  the  absence  of  any  other  method 


*The  calculation  of  Rosenberg's  loss  on  this  basis  is  attached  as  Appen- 
dix A  to  this  brief. 
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of  identication  to  determine  the  cost  basis  of  stock  sold  for  federal 
income  tax  purposes. 

Perkins  v.  U.  S.  Ct.  of  Claims  (E.D.N.Y.  1935),  12  Fed. 

Supp.  481,  cert.  den.  (1936)  297  U.S.  710,  80  L.Ed.  999; 

Vawter  v.  Commissioner  (CCA.  10,  1936),  83  F.2d  11, 

cert.  den.  (1936)  299  U.S.  578,  81  L.Ed.  426; 
Helvering  v.  Campbell  (1941),  313  U.S.  15,  §5  L.Ed.  1159, 
rehg.  den.  (194l)  313  U.S.  598,  85  L.Ed.  1551. 

In  the  field  of  trusts,  in  the  absence  of  evidence  of  any  particular 
method  of  allocation,  the  first-in  first-out  rule  is  used  to  determine 
the  order  of  withdrawals  and  to  trace  the  disposition  of  trust  funds 
where  there  has  been  commingling  of  trust  assets. 

In  re  Hallett's  Estate,  13  Ch.  Div.  696; 

Efnpire  State  Surety  Co.  v.  Carroll  Co.  (CCA.  8,  1912),  i 
194  Fed.  593.  j 

The  same  principle  is  used,  in  the  absence  of  other  evidence  indi- 
cating a  method  of  allocation,  in  the  case  of  payments  out  of  a 
fund  or  bank  account  which  is  insufficient  to  cover  all  disburse- 
ments, I 
Clayton's  Case  (1816),  1  Meriv.  572; 
Lowden  v.  Northwester)!  Nat.  Bank  &  Trust  Co.  (CCA. 
8,  1936),  84  F.2d  847,  cert.  den.  (1936)  299  U.S.  583,1 
81  L.Ed.  430,  mod.  den.  (CCA.  8,  1936),  86  F.2d  376; 
Heine  v.  Degen  (111.  1935),  199  N.E.  832; 
In  re  Hotel  Martin  Co.  (CCA.  2,  1936),  83  F.2d  231; 
Fischbach  &  Moore  v.  Philadelphia  Nat.  Bank  (Pa.  1939), 
3  A.2d  1011. 

and  in  case  of  payments  by  a  debtor  which  are  not  allocated  and 
which  are  equally  applicable  to  two  or  more  obligations. 

Calif.  Civ.  Code,  §  1479(3); 

70  C.J.S.,  Payment  §  72. 
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A  fortiori,  the  first-in  first-out  rule  should  be  used  in  the  instant 
case  because  of  the  affirmative  evidence  showing  it  was  actually 
used  by  Rosenberg  in  costing  the  raisins  furnished  to  CCC.  It  is 
peculiarly  appropriate  because  of  the  nature  of  the  business. 
Raisins  are  a  semi-perishable  product,  and  in  the  normal  course  of 
operations,  a  raisin  packer  would  dispose  of  his  oldest  goods  first 
in  order  to  minimize  spoilage  and  shrinkage  and  to  sell  raisins 
while  they  retain  their  best  appearance. 

Even  if  the  court  is  of  the  opinion  that  Rosenberg  has  not  estab- 
lished its  business  practice  of  costing  raisins  on  a  first-in  first-out 
basis,  there  is  uncontradicted  evidence  that  raisins  for  the  CCC 
contract  were  acquired  and  costed  before  January  26,  1948.  Under 
such  circumstances,  the  court  should  have  used  the  average  cost  of 
raisins  acquired  under  closed  contract  through  that  date.* 

Appellant's  "minimum  cost"  theory  (App.  Op.  Br.  pp.  75-76) 
does  not  apply  in  this  case.  The  cases  which  Appellant  cites  to 
support  it  are  far  different  from  the  case  here  on  appeal.  Neither 
,  Jones  Appeal,  62  Pa.  324,  nor  U.  S.  v.  Northern  Pacific  Ry.  Co. 
I  (D.  Minn.),  116  Fed  Supp.  277,  dealt  with  fungible  goods  or  a 
situation  like  the  one  before  this  court,  where  there  is  a  logical 
method,  actually  used,  to  cost  the  raisins  in  question.  The  prob- 
lem in  ]ones  Appeal  was  the  value,  in  a  breach  of  contract  action, 
of  an  annuity  of  $1,500  for  life,  which  was  to  be  reduced  to  $500 
if  the  beneficiary  remarried.  The  court  fixed  the  present  value  of 
!  the  annuity  on  the  basis  of  a  $500  annual  income  because  it  had 
\  no  method  of  determining  in  advance  whether  the  plaintiff^  would 
;  remarry.  The  issue  in  the  Northern  Pacific  case  was  the  value  of 
I  potatoes  lost  in  transit  by  a  common  carrier.  The  court  selected  the 
'  price  fixed  in  a  contract  of  sale  with  the  consignee,  rather  than 
I  market  value,  as  the  measure  of  the  consignor's  damages,  on  the 
i  theory  that  the  measure  chosen  would  fully  compensate  the  con- 

I  signor  even  though  the  market  price  was  higher. 

i 

j      *A  calculation  of  Rosenberg's  loss  on  this  basis  is  attached  as  Appen- 
dix B  to  this  brief. 
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CONCLUSION 

Appellant's  statement  about  the  equities  of  this  case  is  an  amaz- 
ing interpretation  of  the  facts  in  the  record.  Appellant  states  that 
CCC's  1947  raisin  program  was  designed  to  stimulate  purchases 
and  stabilize  prices  at  a  level  not  ruinous  to  the  grower.  Yet  it 
left  a  known  40,000  ton  surplus  overhanging  the  market,  and  it 
called  for  competitive  bidding;  CCC  summarily  rejected  the  criti- 
cisms and  suggestions  of  Rosenberg  and  other  packers  to  stabilize 
and  improve  grower  returns;  CCC  awarded  contracts  to  the  lowest 
bidders  and  called  for  bidding  in  two  stages  so  that  the  competi- 
tion was  even  keener  on  the  second  call;  CCC  refused  to  release 
the  low  bidders  from  their  contracts  though  Rosenberg  offered  to 
release  growers  who  had  sold  at  less  than  $140  per  ton;  and  CCC 
refused  to  make  any  adjustment  though  its  change  of  program 
"put  a  squeeze  on  the  processors." 

It  is  even  more  surprising  that  upon  such  facts,  Secretary  Ander- 
son should  bear  such  malice  toward  the  packers  and  should  accuse 
them  of  "ganging  up  on  the  growers"  and  "trying  to  gut  the  peo- 
ple", and  state  that  he  was  "trying  to  teach  the  packers  a  lesson", 
that  they  "could  not  buck  a  four  billion  dollar  corporation"  (R. 
243-244;  306-309;  447).  It  is  equally  amazing  that  counsel  for 
Appellant  in  its  brief  should  accuse  Rosenberg  of  failing  to 
cooperate  and  "beating  down  the  price."  Sun  Maid,  a  grower 
cooperative,  bid  at  the  same  level  as  Rosenberg  and  other  packers, 
and  it  is  inconceivable  that  it  would  try  to  "beat  down  the  price" 
or  "gut"  its  own  members.  Rosenberg's  use  of  open  price  con- 
tracts early  in  the  1947  season  resulted  not  from  its  own  re- 
luctance to  buy  and  its  alleged  desire  to  "wreck  the  program", 
but  from  grower  resistance  to  selling,  in  large  part  engendered  by 
CCC's  own  conduct.  CCC  itself  rejected  grower  offerings  at  the 
level  at  which  Rosenberg  refused  to  buy. 
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The  faults  and  economic  deficiencies  of  CCC's  194?  raisin  pur- 
chase program  as  announced  on  September  5,  1947,  were  CCC's 
own.  The  record  establishes  that  Rosenberg  realized  these  defi- 
ciencies and  at  the  very  beginning  offered  constructive  criticisms 
and  suggestions  for  improvement  of  the  program.  When  its  criti- 
cisms and  suggestions  were  rejected  and  it  was  solicited  to  cooper- 
ate to  make  the  program  "as  announced"  a  success,  Rosenberg,  in 
the  belief  that  no  changes  would  be  made,  in  good  faith,  offered 
raisins  to  CCC  on  the  basis  of  CCC's  original  purchase  program.  It 
bid  at  approximately  the  same  level  as  all  the  other  packers  whose 
^  bids  were  accepted.  When  CCC  violated  its  implied  contract  not  to 
hinder  or  render  Rosenberg's  performance  more  expensive  by 
announcing   a   changed   program   on   October    l4th,    Rosenberg 
immediately  requested  cancellation  of  its  commitments  and  in 
turn  offered  to  release  growers  under  firm  commitment  to  sell 
'raisins  to  Rosenberg  at  less  than  $140  per  ton.  This  would  have 
j  enabled  the  growers  to  participate  in  the  benefits  of  the  changed 
[program.  Acceptance  of  this  recommendation  would  have  assured 
[producers  an  adequate  return  for  their  raisins  and  would  have 
[relieved  packers   from  the  inequitable  losses  caused   by  CCC's 
[changes  of  program.  Upon  receipt  of  this  request,  S.  R.  Smith 
recommended  renegotiation  of  prices  in  the  packer  contracts  with 
CCC.  This  recommendation  was  made  by  a  conscienscious  and 
[conservative  public  servant.  Nevertheless,  it  was  rejected  by  the 
I  Board  of  Directors  of  CCC  acting  under  the  leadership  of  Secre- 
|tary  Anderson.  The  equitable  nature  of  Rosenberg's  claim  was 
apparently  overriden  by  a  sense  of  self -justification  and  an  over- 
1  exaggerated  desire  to  protect  the  reputations  of  the  public  officials 
responsible  for  the  packers'  dilemma. 

'  Law,  as  well  as  equity  requires  a  decision  in  favor  of  Appellee, 
i  Appellant  cannot  hide  behind  the  cloak  of  sovereignty  to  escape 
'  liability  for  CCC's  contractual  acts.  CCC's  conduct  unquestionably 
)  violated  its  implied  contract  not  to  hinder  or  render  more  expen- 
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sive  Rosenberg's  performance  of  its  executory  contracts  to  sell 
raisins  to  CCC.  Appellant  has  not  waived  its  rights,  but  has  con- 
tinuously and  persistently  pursued  them.  Finally,  Appellee  has 
established  its  damages,  and  this  honorable  court  should  correct 
the  error  of  the  District  Court  and  grant  Appellee  the  damages  to 
which  the  evidence  shows  it  is  entitled. 

Dated  May  17,  1956. 

Respectfully  submitted, 

Lloyd  W.  Dinkelspiel 
Edward  W.  Rosston 
Heller,  Ehrman,  White  & 

McAULIFFE 

Melville  Ehrlich 

Counsel  for  Appellee 

(Appendix  Follows) 


Appendix  A 

CALCULATION  OF  APPELLEE'S  LOSS  ON 

FIRST-IN  FIRST-OUT  BASIS* 

(A)  Cost  of  raisins  to  cover  CCC  Contract  1 647  ( 1 0,000  tons) 

Civilian  sales  commitments  on  1 947  crop  raisins  prior  to 

9/23/47  (date  of  Contract  1647) 7,224.56  tonsf 

Quantity  of  natural  condition  raisins  costed  to  cover  pre- 

9/23/47  civilian  commitments 7,685.70  tons| 

Period    during  which   costing   of  pre-9/23/47    civilian 

commitments  completed 11/4  -  1 1/10/47 

Raisins  costed  to  cover  CCC  Contract  1647: 

Period  Average  price 

ending  Tonnage  per  ton  Cost 

U/\0/^\l   1,016.89  $142.02  $144,418.72 

11/17/47   4,931.98  135.34  667,494.17 

11/24/47   l,n].67  128.54  142,894.06 

12/1/47  3,577.76  133.66  478,203.40 

Total....   1 0,638. 30t  $1,433,010.35 

(B)  Cost  of  raisins  to  cover  CCC  Contract  1 893  (4,330  tons) 

Civilian  sales  commitments  on  1947  crop  raisins  prior  to 
10/13/47  (date  of  Contract  1893)  plus  commitment 

under  CCC  Contract  1647 20,185.55  tonsf 

Quantity  of  natural  condition  raisins  costed  to  meet  pre- 
10/13/47  civilian  commitments  and  commitment  un- 
der CCC  Contract  1647 21,473.99  tonsj 

Period  during  which  costing  of  above  completed 12/9  -  12/15/47 

Raisins  costed  to  cover  CCC  Contract  1893: 

Period  Average  price 

ending                      Tonnage              per  ton  Cost 

12/15/47   19.95             $128.44  $2,562.38 

12/22/47   2,045.76               128.90  263,698.46 

12/30/47   615.05               119.42  73,449.27 

1/5/48  340.54               122.40  41,682.10 

1/12/48  1,090.72                117.00  127,614.24 

1/19/48  437.53               112.86  49,379-64 

1/26/48  56.83               109.04  6,196.74 

Total...     4,606.38t  $564,582.83 

*Based  on  PI.  Ex.  45,  46,  53. 

flncludes  export  sales  (PI.  Ex.  53)  and  domestic  sales  (PI.  Ex.  47). 

|A  C-)^/f  shrinkage  factor  has  been  used  to  convert  natural  condition  ton- 
nage to  processed  weight.  (Processed  weight  "^  .94  =  natural  condition 
tonnage.) 
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(C)   Calculation  of  loss 

Raisins  costed  to  cover: 

CCC  Contract  1647 10,638.30  tons  $1,433,010.35 

CCC  Contract  1893 4,606.38  tons  564,582.83 

Total  cost 15,244.68  tons  $1,997,593.18 

Less  cost  of  15,244.68  tons  of  natural  condition  raisins 

at  $110.00  per  ton* 1,676,914.80 

Loss  on  CCC  Contracts $320,678.38 

|The  District  Court  found  that  had  it  not  been  for  CCC's  change  in 
program  in  October  and  November,  1947,  Appellee  would  have  been 
able  to  cover  the  CCC  commitments  at  $110.00  per  ton  (Finding  24,  35). 
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Appendix  B 

CALCULATION  OF  APPELLEE'S  LOSS  ON  BASIS  OF 
AVERAGE  COST  OF  RAISINS  9/23/47-1/26/48* 

Tonnage  acquired  Average  cost 

9/25/47-1/26/48  Value  per  ton 

23,641.35  tons  $3,111,550.64  $131.61 

Cost  of  15,244.68  tons  of  raisinsf  at  $131.61  per  ton $2,006,352.33 

Less  cost  of  15,244.68  tons  of  raisins  at 

$110.00  per  ton* 1,676,914.80 

Loss  on  CCC  Contracts $329,437.53 


*This  appendix  is  prepared  from  data  contained  in  PI.  Ex.  A6.  These 
dates  have  been  chosen  because  Rosenberg's  first  offer  to  CCC  (Contract 
1647)  was  accepted  on  9/23/47,  and  because  1/26/46  is  the  end  of  the 
period  on  Plaintiffs  Exhibit  46  during  which  Appellee  informed  CCC  that 
it  had  acquired  the  raisins  to  cover  its  CCC  commitments. 

f  14,330  tons  of  processed  raisins  were  included  in  Contracts  1647  and 
,  1893.  On  the  basis  of  a  6%  shrinkage  factor,  15,244.68  tons  of  natural 
j  condition  raisins  are  required  to  produce  this  tonnage. 

|The  District  Court  found  that  had  it  not  been  for  CCC's  changes  in 
program  in  October  and  November,  1947,  Appellee  would  have  been  able 
to  cover  its  CCC  commitments  at  $110.00  per  ton  (Findings  24,  35). 
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REPLY  BRIEF  FOR  THE  UNITED  STATES 


INTRODUCTORY  STATEMENT 
The  appellee  lias  submitted  a  brief  arguing : 

1.  That  the  modification  of  the  dried  fruit  program 
i  was  a  conmiercial,  proprietary  act  as  to  which  the 
I  Government  has  no  sovereign  immunity. 

2.  That  the  change  in  program  breached  the  Gov- 
!  ermnent's  implied  promise  to  refrain  from  any  act 


which     would    increase    Rosenberg's    cost    of    per- 
formance. 

3.  That  Rosenberg  did  not  waive  the  alleged  breach. 

4.  That  the  trial  court  erred  in  its  computation  of 
damage. 

The  Government's  reply  brief  will  discuss  each  of 
these  points  in  the  same  order. 

ARGUMENT 

I. 

THE  ISSUE  OF  SOVEREIGNTY 

Although  appellee  argues  this  question  with  consid- 
erable vigor,  we  believe  that  an  elaborate  discussion 
of  appellee's  contentions  will  serve  no  useful  purpose. 
An  examination  of  the  statute  under  which  CCC  oper- 
ates/ and  of  the  docket  in  question  (PI.  Ex.  5),  should 
dispel  any  doubt  concerning  the  nature  of  the  dried 
fruit  price  supjDort  program.  CCC  was  patently  en- 
gaged in  a  program  designed  to  shore  up  a  segment  of 
the  economy  which  was  likely  to  be  in  deep  distress. 

Appellee,  to  dramatize  its  contention,  declares  thatj 
if  all  Governmental  acts  are  sovereign,  the  Govern- 
ment would  "never  be  liable  for  any  of  its  acts" 


^  Appellee  complains  that  appellant  refers  to  a  budget  not ' 
offered  in  evidence.  The  budget  referred  to  is  the  Budget  of  the 
United  States  Government  for  1948,  and  the  material  quoted 
appears  at  p.  1193,  et  seq.  The  Budget  is  an  official  document 
expressly  adopted  by  the  Appropriation  Act,  Public  Law  266,  80th 
Congress,  1st  Sess.,  approved  June  30,  1947 ;  and  is  most  assuredly 
a  document  of  which  this  Court  can  take  judicial  notice.  United 
States  V.  Brewer-Elliott  Oil  <&  Gas  Co.,  249  F.  609,  619,  aff'd. 
260  U.S.  77;  Atlantic  Transport  Co.  v.  Rosenberg  Bros.  &  Co., 
34  F.  2d  843,   (C.A.  9). 


(Appellee's  Brief  p.  37).  This  is  a  correct  statement 
of  the  law.  The  Government  cannot  be  sued  unless 
it  has  waived  its  sovereign  immunity.  Congress  has 
waived  the  Government's  immunity  from  suit  in 
jnany— but  not  all— respects ;  it  now  permits  suits 
against  the  Government  for  breach  of  contract  and  for 
certain  torts  of  its  employees,  and  suits  against  certain 
Government  corporations  by  "sue  and  be  sued"  pro- 
visions. In  the  instant  case,  the  waiver  of  immunity 
is  claimed  by  virtue  of  15  U.S.C.  714(b)  which  author- 
izes CCC  to  sue  or  be  sued. 
The  real  questions  posed  are: 

1.  Whether  the  "sue  and  be  sued"  clause  is  a  waiver 
of  the  Government's  non-liability  for  damages  caused 
by  its  sovereign  acts. 

2.  Whether  CCC  has  contracted  to  pay  Eosenberg 
for  damages  resulting  from  CCC's  exercise  of  sover- 
eign powers.  (This  issue  is  discussed  under  the 
Implied  Contract  portion  of  this  brief,  pp.  6  to  14). 

The  courts  have  provided  an  unequivocal  reply  to 
the  first  question.  The  "sue  and  be  sued"  clauses  waive 
the  sovereign  immunity  against  suit,  B.F.C.  v.  Meni- 
han  Corporation,  312  U.S.  81;  United  States  v.  Edger- 
ton,  178  F.  2d  763  (C.A.  2).-  However,  waiver  of 
sovereign  immunity  merely  permits  the  bringing  of  an 
action,  i.e.,  vests  jurisdiction  in  courts,  and  does  not 
carry  with  it  waiver  of  substantive  rights  and  defenses 
availa])le  to  the  Government,  Summerlin  v.  United 
States,  310  U.S.  414 ;  Korman  v.  United  States,  113  F. 

2  Under  some  circnmstances,  the  power  to  sue  Government  agen- 
cies will  ])e  implied,  Keifcr  and  Keifer  v.  R.F.C.,  306  U.S.  381 ; 
Federal  Land  Bank  v.  Priddy,  295  U.S.  229. 


2d  743  (D.C.A.) ;  Choy  v.  Farragut  Gardens,  131  F. 
Siipp.  609,  613  (SD  NY) ;  Lynn  v.  United  States,  110 
F.  2(1 586  (C.A.  5)  ;  Pacific  National  Fire  Insurance  Co. 
V.  TV  A,  89  F.  Supp.  978  (W.D.  Va.).  As  stated  in 
AtcJiley  V.  TV  A,  69  F.  Supp.  952  (N.D.  Ala.),  which 
involved  a  suit  to  recover  damages  to  crops  due  to 
flooding  allegedly  caused  by  TVA  (p.  954)  : 

The  sue-and-be-sued  clause  in  the  TVA  Act  does 
nothing  but  remove  the  procedural  bar  to  sue 
against  an  agency  of  the  federal  government.  It 
does  not  engender  liability  in  a  case  where 
liability  would  not  otherwise  exist." 

Also  see  Chapman  v.  Sheridan-Wyoming  Co.,  338 
U.S.  621. 

One  of  the  defenses  available  to  the  appellant  is  the 
fundamental  precept  that  the  sovereign  is  not  liable 
for  damages  resulting  from  the  exercise  of  its  sovereign 
powers.^     (See  our  opening  brief  at  pp.  25-31.)     This 


^  Appellee  cites  Horowitz  v.  United  States,  267  U.S.  458,  and 
Maxwell  v.  United  States,  3  F.  2d  906  (C.A.  4)  aff'd.  271  U.S.  647, 
for  the  proposition  that  the  United  States  is  liable  for  its  ' '  actions 
as  a  contractor,  performed  in  its  proprietary^  as  distinguished 
from  its  sovereign  capacity."  (Appellee's  Brief,  p.  34).  Appellee 
remains  confused  as  to  the  basis  of  liability.  The  Government  is 
not  liable  for  its  contractual  acts  merely  because  they  are  of  a 
proprietary  nature.  The  Government's  liability  is  founded  upon 
its  consent  to  be  sued  for  violation  of  contracts  into  whieli  it  has 
entered,  and  not  because  of  any  hypothetical  distinction  betAveen 
sovereign  and  proprietary^  acts.  Furthermore,  the  two  cases  are 
not  helpful  to  appellee's  cause.  The  Horowitz  case  is  the  leading 
authority  on  the  subject  of  Government  immunity  from  damages 
resulting  from  the  exercise  of  sovereign  power.  In  the  case  of 
Maxwell  v.  United  States,  supra,  the  Government  filed  an  action 
to  recover  extra  expense  resulting  from  the  construction  of  a  post 
office,  following  termination  of  the  contract  for  failure  to  complete. 
The  defendants  alleged  that  tlie  Government  by  reason  of  priority 


» 


defense  disposes  of  the  present  action  unless  the  Court 
concludes  that  CCC  contracted  to  compensate  Rosen- 
berg for  losses  sustained  as  a  result  of  program 
modification. 

orders  which  kept  the  contractor  from  securing  brick,  had  caused 
the  delays  which  resulted  in  the  termination  of  the  contract.  The 
Court  held  that  this  was  not  a  valid  defense,  stating  (p.  911)  : 

The  government  in  the  exercise  of  its  war  powers,  did  what 
it  could  to  put  to  the  best  possible  use  all  available  coal  as  well 
as  the  means  for  moving  it.  To  this  end  it  found  it  necessary 
to  interfere  with  the  ordinary  freedom  of  trade  and  trans- 
portation. It  issued  priority  orders  and  thereby  kept  the  con- 
tractor's brickmaker  from  getting  sufficient  coal  to  burn  the 
bricks  he  otherwise  would  have  made.  In  consequence,  the 
contractor  was  put  not  only  to  annoying  inconvenience  but 
to  serious  loss  as  well.  There  were  hundreds  of  thousands  of 
others  to  whom  the  same  or  similar  orders  brought  like  hard- 
ships. It  is  certain  that  they  have  no  legal  claim  upon  the 
government.  In  this  respect,  he  is  no  better  off  merely  because 
his  contract  was  with  it  and  theirs  with  private  citizens. 

Appelle  also  argues  (Brief,  p.  34)  that  the  United  States  when 
acting  in  a  commercial  capacity  is  subject  to  the  same  rules  as 
private  persons,  citing  United  States  v.  Skinner  &  Eddy  Corp., 
28  F.  2d  373,  mod.  35  F.  2d  889,  and  B.F.C.  v.  J.  G.  Menihan 
Corp.,  312  U.S.  81.  This  statement  is  correct  where  the  com- 
mercial activity  takes  the  form  of  contract  as  in  the  Skinner  & 
Eddy  case. 

The  Menihan  case  involved  a  suit  by  R.F.C.  based  on  alleged 
infringement  of  a  trade  mark.  There,  jurisdiction  rested  on  a 
"sue  or  be  sued"  clause,  and  the  court  held  that  the  Government 
was  liable  for  costs  when  it  lost  the  litigation,  the  same  as  a 
private  individual  would  have  been. 

Appellee  also  argues  (Brief,  p.  34)  that  different  legal  principles 
apply  when  the  contracting  agency  performs  the  act  complained 
of,  citing  Beuttas  v.  U7iited  States,  77  F.  Supp.  933  (C.  Cls.).  The 
Beuttas  language  quoted  by  appellee  is  dictum.  The  case  stands 
for  two  propositions:  (1)  that  when  the  terms  of  a  contract  exclude 
an  executive  order,  the  contracting  officer  breaches  the  contract 
by  requiring  compliance  therewith,  and  (2)  that  doubts  concerning 


6 
II. 

THE  ISSUE  OF  IMPLIED  CONTRACT 

As  indicated  in  our  opening  brief  (p.  32),  the 
opinion  of  the  District  Court  does  not  clearly  define 
the  basis  of  liability.  Nor  does  appellee's  brief  clarify 
the  matter.  It  is  unclear  to  us  whether  the  District 
Court  imposed  liability  because  the  Government,  by 
changing  the  price  support  program,  breached  an  im- 
plied agreement  to  refrain  from  any  act  which  w^ould 
increase  Rosenberg's  cost  of  performance,  or  because 
the  Goverimient  breached  express  representations 
allegedly  made  by  CCC  that  the  program  would  not  be 
altered.  The  District  Court's  opinion  (R.  56)  states 
that  if  the  press  release  is  part  of  the  contract,  CCC's 
change  of  program  would  constitute  a  breach  of  the 
express  contract;  but  that  if  the  formal  contract 
represented  the  complete  agreement  of  the  parties, 
tlien  the  change  in  program  would  constitute  a  viola- 
tion of  the  implied  promise  not  to  increase  the  cost  of 
performance.  Having  stated  its  premise,  the  District 
Court  proceeded  to  find  that  liability  was  predicated 
upon  breach   of  the  implied  agreement,  although  it 

the  authority  of  Government  officials,  and  doubts  concerning  the 
intention  of  the  parties  in  executing  the  contract,  cannot  be 
resolved  on  demurrer. 

We  see  no  logic  whatsoever  in  appellee's  suggestion  that  the 
Government  is  liable  for  damages  due  to  sovereign  acts  initiated 
by  the  same  agency  which  makes  the  contract.  The  liability  of  the 
Government  for  breach  of  contract,  and  its  non-liability  for 
damages  resulting  from  performance  of  a  sovereign  act,  are  based 
upon  principles  of  law  unrelated  to,  and  not  depending  upon, 
matters  of  identity.  See  Horowitz  v.  United  States,  supra.  Also 
see:  Maxwell  v.  United  States,  supra. 
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plainly  based  its  judgment  ux3on  the  breach  of  alleged 
promises  contained  in  the  press  release  (R.  57-59). 

Appellant  believes  that  liability  does  not  exist  on 
either  comit. 

From  the  Terms  of  the  Formal  Contracts  It  Cannot  Reasonably 
Be  Concluded  That  CCC  Impliedly  Agreed  Not  to  Change 
^         the  Announced  Program 

■  The  formal  contracts  provided  simply  for  the  pur- 
chase of  a  specified  quantity  of  raisins  at  a  stated  price 
to  be  delivered  in  a  specified  period.^  The  contracts 
did  not  refer  directly  or  indirectly  to  the  announced 
program. 

We  believe  that  liability  cannot  rest  solely  upon  the 
proposition  that  a  contract  to  buy  a  commodity  from 
"A"  obliges  the  buyer  to  refrain  from  making  other 
purchases,  if  such  other  purchases  have  the  effect  of 
increasing  the  market  price  (see  our  opening  brief  at 
pp.  33-39).  Thus,  if  CCC  had  simply  advertised  for 
bids  for  a  given  quantity  of  raisins,  and  had  con- 
tracted with  Rosenberg  for  that  quantity,  and  if  CCC 

■*  Appellee  characterizes  the  contract  as  a  "piecemeal''  contract 
(Brief,  p.  55),  which  included  the  announcement  of  CCC's  con- 
templated program.  This  characterization  is  unjustified.  The 
contract  is  in  evidence.  In  consists  of  the  usual  invitation  to  bid, 
offer  and  acceptance.  The  contract  is  complete  in  every  sense,  and 
appellee  only  terms  it  as  "piecemeal"  because  the  contract  as 
written  does  not  contain  any  clause  upon  which  appellee  can  rest 
its  case. 

Appellee's  quotation  from  Bailey  v.  Railroad  Co.,  84  U.S.  96, 
states  that  "writings  executed  between  the  same  parties  *  *  * 
may  be  read  together  *  *  *".  The  announcement  was  patently 
not  a  contractual  document  "executed  between  the  same  parties." 
It  was  a  public  announcement  of  an  official  price  support  program, 
without  anv  contractual  element. 
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had  later  contracted  to  buy  more  raisins  from  other 
packers,  with  a  consequent  increase  in  market  price, 
CCC  would  not  have  been  liable  to  Rosenberg,  and  we 
believe  that  appellee  does  not  so  contend.  For  appellee 
states  (Brief,  p.  52)  that  "CCC  is  liable  for  damage 
to  Rosenberg  caused  by  its  action  inconsistent  with 
that  announcement"  (of  September  5). 

We  submit,  then,  that  liability,  if  it  exists  at  all, 
exists  because  of  a  representation  made  to  Rosenberg 
that  CCC  would  not  buy  more  raisins  than  that 
indicated  in  the  announcement,  such  a  representation 
carrying  with  it  an  implied  agreement  to  pay  what- 
ever damages  were  caused  by  breach  of  such  a 
representation.^ 


^'  In  finding  that  CCC  breached  an  implied  agreement  not  to 
increase  Rosenberg 's  cost  of  performance,  the  District  Court  relied, 
as  does  appellee,  upon  the  case  of  Sunswick  v.  United  States,  75 
F.  Snpp.  221  (C.  Cls.),  cert,  denied  334  U.S.  827.  We  have  already 
pointed  out  the  basic  distinction  between  that  case  and  the  instant 
case  (see  our  opening  Brief  at  p.  43).  It  should  also  be  noted  that 
later  cases  and  opinions  suggest  that  the  authority  of  the  Sunswick 
ease  should  be  confined  to  the  exact  set  of  facts  there  present.  See 
34  Texas  Law  Rev.  315,  317,  Kirchhof  v.  United  States,  102  F. 
Supp.  770  (C.  Cls.)  ;  Ross  Engineering  Co.  v.  United  States,  127 
F.  Supp.  580  (C.  Cls.)  ;  J.  B.  McCrary  Co.  v.  United  States,  84  F. 
Supp.  368  (C.  Cls.).  Also  see  Shedd-Bartush  Foods  of  III.  v.  CCC, 
135  F.  Supp.  78    (111.). 

A  more  parallel  case  is  that  of  Standard  Accident  Ins.  Co.  v. 
United  States,  59  F.  Supp.  407  (C.  Cls.),  cited  in  our  opening  brief 
(p.  28)  in  connection  with  the  issue  of  sovereign  power.  There,  the 
Government,  after  executing  a  lump  sum  contract  executed  eost- 
plus-fixed-fee  contracts  in  the  same  area,  the  effect  of  which  was 
to  increase  the  first  contractor's  cost  of  performance.  In  denying 
recovery,  the  Court  pointed  out  that  the  contractor  must  have 
known  of  the  National  Defense  and  Appropriation  Acts,  and  of 
the  sovereign  right  of  the  Government  to  carry  out  the  provisions 


This  brings  us  to  a  consideration  of  the  nature  of 
the  press  release,  or  announcement,  as  appellee  prefers 
to  term  it. 

The  Press  Release  Was  Not  a  Warranty  That  CCC  Would  Not 
Modify  Its  Announced  Program 

Neither  the  press  release  nor  announcement  of  the 
tonnages  to  be  purchased  was  referred  to  in  the  invita- 
tion to  bid,  the  contract  or  specifications.  Therefore, 
the  appellee's  claim  does  not  fall  within  that  category 
of  cases  where  material  representations  contained  in 
the  contract  are  binding,  despite  other  qualifying 
clauses.  See  Hollerhach  v.  United  States,  233  U.S.  165, 
and  United  States  v.  Stage  Company,  199  U.S.  414. 

And  although  we  might  be  tempted  to  classify  the 
announcement  as  a  preliminary  negotiation,  so  that  we 
could  argue  that  it  became  merged  in  the  written  con- 
tract (Simpson  v.  United  States,  172  U.S.  372),  we 
cannot  do  so,  since  the  announcement  was  not  the 
result  of  negotiation,  but  was  a  unilateral  declaration 
of  a  government  price  support  policy. 

Appellee,  however,  argues  (Brief,  p.  45)  that  the 
press  release  contained  language  which  was  so  un- 
equivocal as  to  constitute  a  flat  representation  which 
induced  Rosenberg  to  execute  its  contracts.  With  the 
customary  zeal  of  an  advocate,  appellee  cites  only  that 
portion  of  the  release  which  it  believes  will  buttress 

of  those  acts,  "by  contract,  or  otherwise"  even  though  the  Govern- 
ment's acts  caused  damage  to  Government  contractors.  So  here,  in 
offering  to  sell  raisins  to  CCC,  Rosenberg  did  so,  knowing  that 
the  purpose  of  the  program  was  price  support,  and  that  CCC  would 
be  free  to  accomplish  that  sovereign  purpose  "bj^  contract,  or 
otherwise,"  without  incurring  the  liability  herein  sought  to  be 
imposed. 
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its  argument.  The  Court,  undoubtedly,  will  study  the 
release,  and  we  see  no  reason  to  dissect  its  language. 
But  we  do  desire  to  point  out  that : 

(1)  There  was  no  statement  that  CCC  would  not,  if 
necessity  required,  modify  its  program. 

(2)  There  were  definite  statements  indicating  the 
tentative  nature  of  the  program. 

The  release  stated  that  CCC  would  purchase  up  to 
133,000  tons  of  dried  fruit,  "i/  the  purchase  of  this 
total  quantity  was  necessary  to  provide  outlets  for  the 
relatively  large  1947  production."  The  release  went 
on  to  say  that  an  announcement  would  soon  be  made 
inviting  packers  to  bid  on  a  portion  of  the  quantity 
(PL  Ex.  4).  Its  tentative  nature  is  further  manifested 
by  the  fact  that  the  program  as  ultimately  conceived 
called  for  the  purchase  of  285,000  tons  of  fruit,  rather 
than  the  133,000  tons  mentioned  in  the  initial  press 
release. 

This  Court  must  be  aware  that  programs  of  this 
descriiDtion,  based  on  incomplete  data,  and  subject  to 
unknown  contingencies,  are  always  being  modified — 
to  meet  changing  circumstances — including  the  change 
in  viewpoint  of  policy  making  officials ;  and  that  such 
changes  are  such  common  practice  that  Rosenberg 
must  be  presumed  to  have  executed  its  contracts  with 
full  knowledge  of  the  possibility  of  change. 

CCC  Ofiicials  Did  Not  Promise  That  the  Announced  Program 
Would  Not  Be  Modified 

Appellee  is  apparently  aware  of  the  inadequacy  of 
the  press  release  as  a  contractual  commitment,  for  it 
couples  with  this  contention  a  claim  of  "repeated  in- 
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sistence  by  CCC  officials  that  the  program  'as 
announced'  would  not  be  changed"  (Appellee's  Brief, 
p.  43).  In  short,  appellee  contends  that  CCC  con- 
verted a  statement  of  policy  into  a  contractual  repre- 
sentation by  expressly  promising  that  the  program 
would  not  be  changed.  This,  if  true,  would  present  a 
stronger  case  for  appellee.  But  appellee's  assertion 
is  not  supported  by  any  reference  to  the  record,  and 
distorts  the  facts.'  Later  in  its  brief,  appellee  again 
refers  to  this  matter  (Brief,  p.  46),  and  cites  R.  173- 
177.  This  record  reference  does  not  support  appellee's 
statement.  There  was  no  representation  by  any 
Government  official  that  the  program  would  not  he 
changed,  and  we  challenge  appellee  to  furnish  proof  of 
its  allegation.  In  our  opening  brief  (p.  51),  we  pointed 
out  that  appellee's  case  rests  on  a  telegram  sent  by 
Smith,  a  Department  of  Agriculture  official,  to  Grady. 
Grady  had  suggested  that  the  program  be  modified,  and 
that  prices  be  fixed  under  certain  provisions  of  the 
Webb-Pomerene  Act.  Smith  replied  that  Grady's 
proposal  ran  counter  to  the  announced  program,  and 
that  he  solicited  and  expected  the  packers'  co-operation 
in  making  the  program  a  success  (PI.  Ex.  8).  This 
telegram  was  certainly  not  a  warranty  against  change, 
and  no  reasonable  man  could  so  interpret  it. 

It  should  also  be  noted  that  Smith  was  not  the  con- 
tracting officer,  and  had  no  authority  insofar  as 
appears  from  the  record  to  bind  the  Government  to  a 
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The  appellee's  brief  contains  a  number  of  misstatements  of 
fact;  bnt  in  order  to  keep  the  reply  brief  within  tlie  limits  allowed, 
we  have  confined  our  discussion  to  the  more  critical  of  the  misstate- 
ments. 
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fixed  program.  Nor  could  lie  contract  away  the 
Government's  right  to  change  Governmental  policy. 
Gerhardt  F.  Metjne  Co.  v.  United  States,  76  F.  Supp. 
811  (C.  Cls.).  Appellee's  repeated  allegations  that 
CCC  had  represented  that  the  program  would  not  be 
changed  cannot  alter  the  facts,  nor  can  wishful  think- 
ing convert  a  rejection  of  the  Webb-Pomerene  pro- 
posal into  a  promise  not  to  buy  more  raisins. 

A  Promise  to  Keep  a  Price  Support  Program  Rigid  Should  Not 
Be  Implied  When  the  Circumstances  Explicitly  Reject  the 
Existence  of  Such  a  Promise 

Before  closing  our  brief  discussion  of  this  issue, 
appellant  believes  it  worthwhile  to  quote  from  a  recent 
law  review  comment  on  the  instant  case.  (See  56  Col. 
L.  R.  282,  285.)  :' 


^  Appellee  continuously  refers  to  the  fact  that  the  Secretary  of 
Agriculture  refused  to  cancel  the  contracts  and  to  the  fact  that 
Rosenberg  offered  to  cancel  all  its  grower  contracts.  These  matters 
do  not  bear  upon  the  legal  issues.  The  present  action  is  not  based 
upon  any  legal  right  flowing  from  this  refusal  to  cancel  or  re- 
negotiate, and  appellee's  repeated  references  may  be  intended 
to  prompt  an  emotional  reaction,  rather  than  to  direct  the  Court's 
attention  to  the  genuine  issues.  Appellant  has,  therefore,  not  dwelt 
on  these  matters.  However,  no  matter  how  irrelevant,  the  facts 
should  be  objectively  and  correctly  stated. 

It  is  true  that  the  Secretary  refused  to  cancel  the  contracts.  He 
did  this  on  the  advice  of  counsel  that  he  could  not  legally  do  so 
(R.  403-404).  It  is  also  true  that  Rosenberg  offered  to  cancel  its 
grower  contracts.  But  at  the  time  of  its  offer,  Rosenberg  had  fixed 
price  contracts  for  a  total  of  only  156  tons  of  raisins  (PI.  Ex.  46). 

Appellee  also  describes  as  "shocking"  CCC's  acceptance  of  the 
second  of  Rosenberg's  offere  the  same  day  that  it  announced  the 
additional  purcliases.  While  it  is  true  that  CCC  so  accepted 
appellee's  second  offer,  appellee  neglects  to  point  out  the  highly 
pertinent  surrounding  circumstances.  The  change  in  program  was 
a  matter  of  grave  concern  and  of  considerable  dispute.     Senator 
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Although  the  scope  of  iminunity  for  subsequent 
interference  may  be  limited  by  the  element  of  bad 
faith,  the  instant  court  seems  to  have  erred  in 
finding  that  a  change  in  program  from  that  pro- 
jected in  the  press  announcement  was  an  un- 
conscionable position.  In  inferring  that  the  press 
release  and  its  encompassed  program  was  the  basis 
for  the  understanding  between  the  parties  the 
court  overlooks  the  statutory  mandate  of  the  Com- 
modity Credit  Corporation  Charter  Act  [62  Stat. 
1070  (1948),  as  amended  15  U.S.C.  §§  714-714(o) 
(1952)]  and  the  purposes  served  by  the  dissemina- 

Downey  had  been  diligent  and  persistent  in  his  efforts  to  persuade 
the  Government  to  modify  its  program.  The  growers  themselves 
had  been  in  a  state  of  protracted  turbulence  and  were  highly  vocal. 
About  October  9,  buying  being  at  a  standstill,  CCC  decided  to 
enter  the  market.  This  decision  was  not  secret  nor  arrived  at  out 
of  any  malice  to  the  packers  (R.  146).  It  was  ;so  generally  laiown, 
that  the  Fresno  papers  carried  an  account  of  the  pending  decision 
ill  its  papers  on  October  10  and  12  (Def.  Exs.  P,  Q,  id.).  And 
as  Senator  Downey,  appellee's  witness  testified,  Rosenberg  must 
have  known  about  this  decision  (R.  140).  Rosenberg  then  had  a 
few  days  to  withdraw  its  offer,  but  did  not  do  so. 

Appellee,  recognizing  that  the  newspaper  accounts  undermine 
its  pretension  that  it  was  caught  unaware  by  the  October  14 
announcement,  seems  to  minimize  them  by  characterizing  them  as 
' '  reports  of  rumors  of  unsuccessful  efforts  to  effect  a  change. ' '  But 
the  facts  do  not  support  this  characterization.  This  Court  will  note 
that  the  newspaper  accounts  are  based  on  Senator  Downey's 
public  statements.  On  October  10  he  urged  the  growers  not  to  sell 
because  he  was  confident  that  the  Government  "will  develop  a 
purchase  program  which  will  save  the  growers  from  suffering  an 
unwarranted  loss."  On  October  12,  Senator  Downey  stated  that 
the  Secretary  of  Agriculture  w^ould  announce  not  later  than 
Tuesday  (October  14)  "additional  programs  for  the  support  of 
dried  fruit  sales,  particularly  raisins  and  prunes."  He  then 
urged  the  growers  not  to  sell  until  after  the  announcement  was 
made.  The  announcement  was  in  fact  made  on  Tuesday,  October 
14,  and  Rosenberg  is  hardly  in  a  position  to  cry  "Surprise." 
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tion  of  information  by  a  federal  agency.  It  is 
highly  unlikely  that  the  CCC  intended  to  set  forth 
limitations  on  its  ability  to  cope  with  unexpected 
market  developments  in  either  a  press  announce- 
ment [Cf.  RFC  V.  MacArthur  Mining  Co.,  184 
F.  2d  913  (8th  Cir.  1950),  cert,  denied,  340  U.S. 
943  (1951)]  or  negotiations  with  a  private  con- 
tractor. Since  the  statutory  objectives  may 
require  immediate  response  to  changed  conditions 
irrespective  of  existing  commitments,  it  appears 
unwarranted  to  impose,  from  a  present  statement 
of  intended  future  conduct,  an  obligation  to  re- 
frain from  change  or,  secondarily,  to  make  com- 
pensation for  loss  caused  by  such  change. 
Although  it  may  be  desirable  to  renegotiate  con- 
tracts in  these  circumstances  in  order  to  augment 
future  cooperation  with  announced  programs, 
that  decision  is  best  left  for  the  agency  to  deter- 
mine in  the  light  of  its  existing  commitments  and 
future  policy.  [Cf.  37  Ops.  Att'y  Gen.  253  (1933) ; 
28  Ops.  Att'y  Gen.  121  (1909)]. 

III. 

THE  ISSUE  OF  WAIVER 

The  Performance  of  An  Executory  Contract  After  Breach 
Waives  the  Breach,  When  the  Peformance,  Not  the  Breach, 
Caused  the  Loss  Complained  of 

In  response  to  appellant's  first  contention  that 
appellee  waived  the  breach  since  the  contract  was  en- 
tirely executory,  and  that  appellee's  performance,  not 
the  breach,  caused  the  damage  complained  of,  appellee 
contends  (Brief,  p.  59)  that  appellant  "misrepre- 
sented" the  facts  by  claiming  that  Rosenberg  did  not 
buy  raisins  until  after  the  alleged  breach  had  occurred. 
However,  the  facts,  allegedly  misrepresented,  are  in 
actuality  fully  supported  by  the  opinion  of  the  District 
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Court  and  by  the  record.  (See  R.  63-64,  R.  294-302, 
317-319,  Def.  Ex.  V,  W;  see  also  our  opening  brief, 
pp.  61-62). 

Appellee  also  cites  legal  authority  for  the  proposi- 
tion that  in  the  event  of  breach,  the  injured  party  has 
the  election  either  to  rescind,  sue  at  once,  or  to  con- 
tinue performance.  This  is  true  where  the  breach 
causes  actual  damage.  In  such  instances  the  injured 
party  is  given  the  election  mentioned.  But  here,  the 
Government's  asserted  breach  did  not  cause  any 
damage  since  the  contract  was  entirely  executory.  The 
damage  did  not  occur  until  Rosenberg  purchased  the 
raisins — following  the  alleged  breach — and  hence  it 
was  appellee's  action,  not  the  breach,  which  caused  the 
financial  loss.  Appellee  could  have  avoided  all  loss  by 
not  entering  the  market.  In  these  circumstances, 
recovery  is  not  permitted,  as  the  appellant's  authorities 
establish  (see  our  opening  brief  at  63-65).^ 

Rosenberg  Waived  the  Breach  by  Accepiing  CCC's  Offer  tc 
Renew  Ihe  Contract  at  the  Contract  Price 

The  appellant  further  urged  waiver  on  the  ground 
that  the  contracts  had  been  reinstated  by  CCC  upon  the 
express  understanding  that  delivery  would  be  at  the 
contract  price.  Appellee  argues,  in  reply,  that  the 
agreement  related  only  to  shipment,  and  not  to  price. 

^  The  instant  case  was  also  the  subject  of  comment  in  tlie  Texas 
Law  Review  (Vol.  34,  pp.  315-317).  The  reviewer  noted  that 
Rosenberg  "was  aware  of  the  so-called  hindrance  when  he  elected 
to  continue  performance,  and  knew  that  performance  would  result 
in  increased  cost.  He  might  have  been  excused  if  he  had  ceased 
performance  after  the  second  CCC  program  was  put  into  opera- 
tion, but  he  should  not  be  allowed  to  recover  damages  which  were 
avoidable,''  citing  cases. 
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(Brief,  p.  62.)  The  dispositive  answer  is  found  in  the 
correspondence  involved  (See  our  ojaening  brief,  pp. 
68-72).  Appellee  ignores  the  fact  that  CCC's  offer  to 
accept  the  raisins  at  a  late  date  was  contingent  upon 
delivery  "at  the  contract  prices";  that  the  offer 
further  stipulated  that  the  "prices  would  not  be 
raised",  and  the  further  fact  that  Rosenberg  was  told 
that  shipping  instructions  could  not  be  issued  if  Rosen- 
berg were  to  assert  any  claim  for  higher  prices.  (See 
our  opening  brief,  pp.  60-70). 

Appellee  further  argues  that  if  "CCC  intended  to 
extract  the  waiver  of  Rosenberg's  claim  for  damages, 
it  should  have  so  stated."  (Brief,  p.  64).  By  the  same 
token,  if  Rosenberg  was  not  willing  to  deliver  at  the 
contract  price  as  specifically  provided  in  the  offer, 
why  did  not  Rosenberg  say  so*?  The  issue  has  to  be 
decided  by  what  the  parties  did  say  rather  than  b}^ 
what  they  did  not  say. 

The  correspondence  makes  it  clear  that  Rosenberg 
accepted  the  offer  to  reinstate  the  contracts  knowing 
that  the  contracting  officer  intended  to  pay  no  more 
than  the  contract  price.  This  unquestionably  con- 
stituted a  waiver. 

IV. 
THE  ISSUE  OF  DAMAGE 

Appellee  Has  Not  Established  That  Rosenberg  Could  Have! 
Purchased  Raisins  at  $110  Per  Ton,  Absent  the  Alleged 
Breach 

In  answer  to  the  Government's  contention  that  there 
is  insufficient  evidence  to  establish  the  price  at  which 
raisins  would  have  sold  had  there  been  no  program 
modifications,   appellee   offers   the   testimony   of   Mr. 
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Grady  who  speculated  that  the  price  would  have 
dropped  to  $110.  Appellee  then  states  that  the  Govern- 
ment offered  "not  one  scintilla  of  evidence  in  the 
record  to  contradict  Grady's  expert  opinion."  (Brief, 
p.  68).  This  statement  is  not  supported  by  the  record. 
The  evidence  in  rebuttal  is  noted  in  our  opening  brief, 
pp.  76-79,  and  need  not  be  repeated  here. 

Appellee  further  states  (Brief,  p.  68),  "The 
appellant's  marketing  expert  S.  R.  Smith,  heard 
Grady's  testimony  but  did  not  contradict  his  analysis 
of  the  raisin  market.  Smith  himself,  testified  that  the 
market  did  reach  a  level  of  $110  in  late  October" 
(R.  50).  This  is  a  strange  argument  coming  from 
appellee.  If  the  market  declined  to  a  level  of  $110  to 
$115  in  late  October,  as  Smith  testified,  and  as  appellee 
now  argues  to  be  the  fact,  what  happens  to  appellee's 
claim  that  the  modification  on  October  14,  1947  in- 
creased the  price  of  raisins'?^ 

Appellee  further  argues  that  proof  of  the  October 
price  of  $110  is  established  by  the  fact  that  Rosen- 
berg bought  "some  raisins"  at  that  price.  The  fact  is 
that  despite  Rosenberg's  heavy  commercial  commit- 
ments, and  despite  its  contract  to  deliver  14,000  tons 
of  raisins  to  CCC,  Rosenberg  only  purchased  by  fixed 

"  Appellee  regards  the  announcement  of  November  26,  as  a 
further  breaeh  of  contract.  Strangely  enongh,  Rosenberg  offered 
to  sell  2,000  tons  of  raisins  on  November  18,  1947,  and  CCC  accepted 
the  offer  on  November  26  (Def.  Ex.  AA),  the  date  of  the  policj) 
change.  If  the  announcement  had  had  the  effect  of  raising  prices, 
as  appellee  contends,  why  did  not  appellee  sue  for  breach  of  this 
third  contract?  We  think  it  reasonable  to  assume  that  Rosenberg 
did  not  claim  damages  because  the  November  26  announcement, 
in  reality,  liad  no  effect  on  the  market  price.  (See  Appendix  C, 
Appellant's  Op.  Br.). 
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price  contracts  the  following  tonnage  in  the  periods 
indicated  (PL  Ex.  46) : 

Period  Ending  Amount 

10-  6-47  151  lbs. 

10-14-47                    app.  135  tons 

10-20-47                    app.  32  tons 

10-27-47                    app.  3  tons 


Total     app,         171  tons 

If  Rosenberg  was  able  only  to  buy  this  trifling 
amount  (the  average  cost  was  $112),  it  seems  evident 
that  the  prevailing  price  must  have  been  much  higher. 

Appellee  also  argues  that  the  bids  submitted 
reflected  a  grower  price  of  $110.  This  is  not  accurate. 
The  bids  were  submitted  in  the  expectation  that  when 
the  open  contracts  were  closed,  they  would  be  closed 
at  a  price  which  would  furnish  a  profit  or  at  least 
prevent  financial  loss.  They  did  not  reflect  existing 
market  prices.  Rosenberg  bid  helow  the  market  price 
in  order  to  get  the  business.^" 


^"Appellee  claims  that  the  Government's  statement  that  Rosen- 
berg's bid  was  made  below  the  market  price  (Brief,  p.  50)  is  not 
true.  The  truth  of  the  statement  is  not  only  borne  out  by  the 
market  reports  (See  our  opening  brief,  p.  SO,  footnote  51),  but 
also  by  the  testimony  of  Mr.  Arnold  who  at  the  time  of  the  action 
involved  was  a  vice-president  of  Rosenberg.  lie  testified  that 
Rosenberg  bid  below  the  market  because  the  company  officials 
believed  that  this  would  be  neeessarj'-  in  order  to  compete  success- 
fully against  the  co-operative  (R.  586).  Appellee's  counsel  have' 
referred  to  Mr.  Arnold  as  a  disgruntled  ex-employee,  thus  seeking 
to  impugn  his  credibility.  But  the  fact  is  that  far  from  being  a 
disgruntled  ex-employee,  Mr.  Arnold  has  become  president  of 
Rosenberg  (see  Poor's  Register  of  Directors  &  Executives,  1056  ed.J 
p.  978).    Appellee  also  takes  umbrage  at  appellant's  statement  thatf 
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In  contesting  appellant's  argument  that  the  price 
would  not  have  dropped  to  the  $110  level  because  of 
the  strong  grower  resistance  to  such  offers,  appellee 
alleges  that  grower  resistance  did  not  result  in  higher 
prices  and  appellee  intimates  that  the  District  Court 
so  found.  (Brief,  p.  72).  As  a  matter  of  fact,  the 
District  Court  stated  that  (R.  54)  : 

Because  of  the  uncertain  condition  of  the  market 
and  grower  resistance  to  low  prices,  plaintiff  was 
unable  to  acquire  raisins  in  large  quantities  in  the 
latter  part  of  September  and  the  early  part  of 
October. 

And  at  R.  57  the  Court  said: 

Grower  resistance  to  the  buying  program 
developed  in  September  and  continued  through 
October. 

It  seems  therefore,  that  the  court  was  cognizant  of  the 
impact  of  grower  resistance  on  the  price  structure, 
and  of  its  effect  on  Rosenberg's  purchases. 

Appellant  Has  Not  Established  the  Price  Paid  for  the  Raisins 
Delivered  to  CCC 

With  respect  to  the  next  issue — as  to  what  Rosenberg 
actually  paid  for  the  raisins  furnished  the  Govern- 
ment— appellee  argues  (Brief,  p.  74)  that  the  evidence 
shows  possession  by  Rosenberg  of  sufficient  raisins  to 
fill  the  Government  contracts  on  or  before  January  27, 
and  states  that  the  record  (R.  625-626)  shows  that  a 
Government  witness  "reluctantly  admitted  that  *   *  * 

the  action  of  Rosenberg,  through  the  use  of  open  contracts,  resnltod 
in  depressing  the  market  price,  but  this  was  the  testimony  of  the 
same  Mr.  Arnold  (see  R.  587-588). 
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Rosenberg  had  already  covered  its  CCC  commitment 
at  that  price"  (of  $133.60).  The  truth  of  it  is  that 
the  contracting  officer  was  testifying  from  notes  made 
several  years  prior  to  his  testimony — notes  which  con- 
tained the  figure  $133.60,  and  in  trying  to  recall  what 
these  figures  referred  to  he  stated  that  his  memory 
was  not  clear.  However,  at  the  insistence  of  appellee's 
counsel,  he  speculated  as  to  their  meaning,  and  stated 
that  he  thought  Grady  had  told  him  that  Rosenberg 
"had  either  covered  or  would  have  to  cover  at  that 
figure"  (R.  625).  In  any  event,  the  contracting 
officer's  recollection  of  what  Grady  said  is  not  proof 
of  the  fact.  The  same  observation  holds  true  with 
respect  to  appellee's  contention  (Brief,  p.  75)  that  the 
price  was  verified  by  Grady's  letter  to  Senator  Downey 
that  Rosenberg  would  lose  $315,000  on  the  deal.  This 
is  not  proof  of  price. 

Appellee  also  argues  that  it  had  purchased  the 
raisins  for  CCC  commencing  in  October,  and  requests 
the  Court,  in  determining  cost,  to  apply  the  first  in- 
first-out  rule.  The  fact  is  that  Rosenberg  refused  to 
make  delivery  until  January,  contending  that  it  had 
no  raisins  to  deliver  to  the  Government;  hence  any 
formula  of  first  in-first  out  is  without  support  in  the 
record.  Although  we  do  not  regard  the  opinion  or 
findings  of  the  District  Court  to  be  invulnerable,  on 
this  one  issue  its  conclusion  is  backed  up  by  docu- 
mentary proof,  and  should  not  be  disturbed  (see  this 

brief,  pp.  14-15). 

CONCLUSION 

This  case  is  of  great  importance.  The  appellee  has 
a  large  financial  stake  in  the  outcome.    The  appellant, 
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if  the  decision  of  the  District  Court  is  upheld,  may  be 
faced  with  tremendous  liabilities,  for  Government 
economic  programs  are  constantly  being  changed — 
cancelled — augmented — and  we  have  no  doubt  that  in 
many  instances  the  revisions  have  not  redounded  to 
the  financial  benefit  of  everyone  concerned. 

Cutting  to  the  heart  of  the  principal  issue  in  the 
I  case — that  of  implied  contract — appellant  submits  that 
i  in  determining  the  existence  of  an  implied  contract, 
)  this  Court  is  not  required  to  adopt  irrational  con- 
clusions.    Appellant   further   submits   that   it   would 
I  be  highly  unreasonable   to   conclude   from   the   mere 
I  announcement  of  a  Government  stablization  program 
i  that  the  Government,  by  implication,  had  agreed  to 
abandon  its  sovereign  prerogative  of  changing  that 
program  if  the  state  of  the  economy  so  required. 

Since  the  Government  may  not  contract  away  its 

right  to  exercise  its  sovereign  powers,  the  Government 

should  not  be  found  to  have  agreed  to  respond  in 

'  damages  for  such  action  in  the  absence  of  clear  proof 

of  an  intent  to  assume  such  an  unusual  liability. 

Wherefore,  appellant  submits  that  the  judgment  of 
I  the  District  Court  should  be  reversed,  with  costs  to 
ii  appellant. 
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No.  14,884 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Commodity  Credit  Corporation, 

Appellant, 

vs. 

Rosenberg  Bros.  &  Co.  Inc.,  a  Corporation, 

Appellee, 
and 

Rosenberg  Bros.  &  Co.  Inc.,  a  Corporation, 

Appellant, 
vs. 

Commodity  Credit  Corporation, 

Appellee. 


Petition  for  Rehearing 


To  the  Honorahle  Court  of  Appeals  for  the  Ninth  Circmt 
and  to  the  Judges  thereof : 

!  Rosenberg  Bros.  &  Co.  Inc.,  appellee  in  the  above  entitled 
i  case  (hereinafter  referred  to  as  "Rosenberg")  respectfully 
1  petitions  this  Honorable  Court  and  the  Judges  thereof  for : 
;  (1)  a  rehearing  in  bank  of  the  appeal  and  cross-appeal 
I  from  the  decision  and  judgment  of  the  United  States  Dis- 
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ti'ict  Court  made  and  entered  in  the  above  entitled  case  on 
May  31,  1955; 

OR  IN  THE  ALTERNATIVE 

(2)  a  rehearing-  before  the  Honorable  Judges  of  the  Court 
of  Appeals  for  the  Ninth  Circuit  who,  on  March  17,  1957, 
rendered  the  decision  and  judgment  on  the  appeal  and  cross- 
appeal  herein,  reversing  the  said  United  States  Districi 
Court. 

Rosenberg's  petition  is  based  uijon  the  following  grounds  :j 

I.       Throughout  Its  Opinion  the  Court  Disregarded  the  Findings 
of  the  Trial  Court. 

As  if  in  complete  distrust  of  the  trial  court,  the  Court  oi 
Appeals  brushed  aside  and  disregarded  all  the  findings  oi 
the  United  States  District  Court  on  disputed  issues  and,  in 
effect,  redecided  these  issues  in  favor  of  Appellant.  The 
Court  of  Appeals  acted  in  this  manner  despite  the  presence 
of  ample  evidence  in  the  record  to  support  the  findings  of 
the  United  States  District  Court,  and  despite  the  accepted 
rule  of  law  that  great  weight  should  be  given  to  the  findings 
of  the  trial  court,  which  are  presumably  correct,  and  that 
an  appellate  court  should  not  ignore  these  findings,  particu- 
larly because  it  is  not  in  a  position  to  judge  the  credibility 
of  witnesses. 

Fed.  Rules  of  Civ.  Proced.,  Rule  52(a) ; 

Walling  v.  General  Industries  Co.  (19-17)  330  U.  S. 

545,91  L.Ed.  1088; 
Graver  Tank  &  Mfg.  Co.  v.  Linde  Air  Products  Co. 
(1949)  336  U.  S.  271,  93  L.Ed.  072;  afd.  339  U.  S. 
005,  94  L.Ed.  1097. 

It  was  the  trial  judge  who,  in  evaluating  the  testimony  of 
witnesses,  had  the  opportunity  to  observe  and  who  could  and 
did  weigh  the  apparent  malice  of  the  then  Secretary  of 
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Agriculture  towards  Rosenberg  and  other  packers,  evi- 
denced by  his  expressed  intent  to  "teach  the  packers  a 
lesson"  and  that  the  packers  "could  not  buck  a  four  billion 
dollar  corporation"  (R.  243-244;  306-309;  447*) ;  the  evident 
fairness  of  the  attitude  of  S.  R.  Smith,  the  Government 
official  in  charge  of  the  Fruit  and  Vegetable  Branch,  who 
recommended  renegotiation  of  the  packer  contracts  (PI.  Ex. 
50) ;  and  the  obvious  sincerity  and  thorough  understanding 
of  the  raisin  industry  and  its  problems  exhibited  by  Rosen- 
berg's witness,  Dwight  Grady. 

Why  in  this  case  should  the  established  rule  of  law  re 
acceptance  of  findings  of  fact  by  an  appellate  court  be  so 
completely  disregarded!  Counsel  for  petitioner  can  only 
conclude  that  it  was  the  inadequacy  of  their  presentation, 
written  and  oral,  which  permitted  this  situation  to  arise. 
If  this  is  indeed  the  case,  in  fairness  to  petitioner,  a  re- 
hearing is  clearly  indicated. 

II.     The  Court  Misconstrued  Rosenberg's  Argument  and  Erred  in 

(Ignoring  the  Finding  of  the  United  States  District  Court  That 
Rosenberg  Had  Not  "Assumed  the  Risk"  of  a  Change  in  Com- 
modity Credit  Corporation's  Program  as  Announced  Septem- 
ber 5,  1947. 

In  discussing  the  Secretary's  September  5  announcement 
the  Court  characterizes  Rosenberg's  claim  as  one  that  the 
announcement  "became  part  of  the  contract"  (Opinion,  p. 
4)  and  that  Commodity  Credit  Corporation  (hereinafter  re- 
ferred to  as  CCC)  "agreed  not  to  purchase  more  than  61,000 
tons  of  raisins  during  its  entire  program  and  moreover 
that  the  purchases  would  be  made  from  processors  and 
packers"  (Opinion,  p.  6).  Rosenberg  did  make  this  argu- 
ment, but  only  in  conection  with  its  first  cause  of  action. 


*Reference  to  tiio  printed  record  will  be  made  in  this  manner 
throug:hout  the  i)etition. 
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This  line  of  argmiient  was  not  accepted  by  the  United 
States  District  Court;  but  it  decided  the  case  in  favor  of 
Rosenberg  on  the  basis  of  Rosenberg's  second  cause  of 
action,  which  was  grounded  on  CCC's  implied  promise  not  to 
hinder  or  prevent  Rosenberg's  performance.  This  implied 
promise  does  not  depend  on  a  theory  that  the  September 
5  announcement  is  "part  of  the  contract,"  or  that  CCC 
"agreed"  not  to  purchase  more  than  61,000  tons  and  to  pur- 
chase from  processors  and  packers. 

Professor  Corbin  has  stated  the  governing  legal  principle : 
"In  any  kind  of  contract,  if  the  right  of  one  party  to 
compensation  is  conditioned  upon  the  rendition  of  some 
service  or  other  performance  by  him  or  on  his  behalf, 
it  is  nearly  alivays  a  breach  of  contract  for  the  other 
party  to  act  so  as  to  prevent  or  hinder  and  delay  or  to 
make  more  expensive  the  performance  of  the  condi- 
tion." (Italics  added.)  3  Corbin  on  Contracts  (1951 
Ed.)  §  571. 

It  is  only  upon  proof  of  exceptional  circumstances  that  the 
performing  party  is  regarded  as  having  "assumed  the  risk" 
of  hindrance  by  the  other  party  to  the  contract.  Restatement 
of  Contracts,  §  315.  The  Secretary's  September  5  announce- 
ment is  important  only  because  it  bears  upon  the  issue  of 
whether  Rosenberg  "assumed  the  risk"  of  a  change  in  CCC's 
1947  raisin  purchase  program.  A  finding  that  Rosenberg- 
did  not  assume  that  risk  need  not  be  based  upon  the  ground 
either  that  the  September  5  announcement  was  an  "agree- 
ment" by  CCC  or  a  "part  of  the  contract."  Even  if  tlie 
September  5  announcement  is  neither  an  "agreement"  nor 
a  "part  of  the  contract,"  and  even  if  it  be  regarded  as  a  mere 
statement  of  policy,  the  words  of  that  statement  were  clear 
and  definite.  These  words,  in  the  light  of  the  conduct  of  CCC 
officials,  iiniily  su[)])ort  the  trial  court's  finding  (Finding 
44,  R.  82)  that  Rosenberg  did  not  assume  the  risk  that  its 
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performance  would  be  hindered  by  a  change  in  CCC's  1947 
raisin  program.  This  is  obviously  a  question  of  fact.  As  such, 
the  finding  of  the  United  States  District  Court  is  presum- 
ably correct  and  should  not  have  been  ignored  by  the  Court 
of  Appeals. 

There  is  ample  evidence  in  the  record  to  sustain  the  find- 
ing of  the  United  States  District  Court  that  Rosenberg  did 
not  "assume  the  risk"  of  a  change  in  CCC's  raisin  program 
as  announced  September  5, 1947.  The  September  5  announce- 
ment was  carefully  prepared  and  w^as  in  definite  and  un- 
equivocal words;  it  prescribed  a  definite  "maximum"  for 
raisin  purchases;  it  unequivocally  stated  that  CCC  would 
purchase  from  processors  and  packers;  it  also  clearly 
stated  that  prices  would  not  be  maintained  "at  any  given 
level" ;  it  was  the  "immediate"  announcement  of  the  raisin 
purchase  program  contemplated  by  Docket  OC-95a ;  it  was 
the  only  announcement  of  CCC's  entire  1947  raisin  purchase 
program;  the  tonnage  on  which  calls  for  bids  were  issued 
under  Announcements  No.  1  and  No.  2  exactly  equalled  the 
61,000  ton  maxinmm  referred  to  in  the  September  5  an- 
nouncement; contemporary  announcements  by  CCC  and 
Department  of  Agriculture  officials  recognized  that  CCC's 
raisin  purchases  had  been  made  "under  the  program  an- 
nounced by  the  Department  September  5, 1947"  (PL  Ex.  13) 
and  summarized  total  purchases  of  dried  fruit  "since  offers 
to  purchase  were  originally  announced  by  the  Department 
on  September  5"  (PI.  Ex.  19). 

The  finding  of  the  United  States  District  Court  that 
Rosenberg  did  not  assume  the  risk  of  a  change  in  the  pro- 
gram announced  Sei)tember  5  is  further  supported  by  state- 
ments of  the  official  of  the  Department  of  Agriculture  in 
charge  of  the  raisin  purchase  program.  S.  R.  Smith  sum- 
marily rejected  Rosenberg's  requests  for  change  in  the  pro- 


gram  as  "contrary  to  the  Secretary's  statement,"  declared 
that  the  "program  as  announced"  was  a  substantial  contribu- 
tion to  stabilize  conditions  in  the  dried  fruit  industry,  and 
solicited  the  coojjeration  of  Rosenberg  and  other  packers  in 
making  it  a  success  (PL  Ex.  8). 

That  the  Court  of  Appeals  misconstrued  the  significance 
of  the  September  5  announcement  is  evidenced  in  its  very 
opening  statement  of  the  facts,  which  begins  with  the  date 
of  September  10,  1947,  the  day  on  which  Commodity  Credit 
Corporation,  hereinafter  referred  to  as  "CCC"  issued  its 
first  invitation  to  bid  on  a  part  of  the  maximum  total  of 
raisins  covered  by  the  Secretary's  September  5  announce- 
ment. The  Court  of  Appeals  makes  no  reference  to  the 
September  5  announcement  until  a  point  much  later  in  its 
opinion  when  its  discussion  is  more  of  an  explanation  why 
it  chose  to  ignore  the  announcement.  This  treatment  of  the 
September  5  announcement  is  completely  unwarranted  in 
view  of  the  fact  that  the  Secretary  not  only  released  the 
announcement  to  the  press  but  sent  copies  to  the  industry, 
including  Rosenberg  (Finding  10,  R.  69-70) ;  that  both  the 
Secretary  and  CCC  intended  packers  and  processors  to  rely 
on  the  announcement  and  that  Rosenberg  did  rely  on  it 
(Finding  13,  R.  70-71 ;  Findings  18-19,  R.  72-73). 

III.  The  Court  Misapprehended  the  Facts  and  Made  an  Error  of 
Law  When  It  Ruled  That  Rosenberg  Had  No  Election  to  Ac- 
quire Raisins  for  Its  CCC  Contracts  After  CCC's  Breach  of 
Contract  on  October  14,  1947. 

The  Court's  opinion,  relying  on  the  rule  of  mitigation  of 
damages,  states  that  Rosenberg  cannot  recover  from  CCC 
because  Rosenberg's  damages  (resulting  from  its  acquisi- 
tion of  raisins  for  its  CCC  contracts  after  CCC's  breach) 
were  a  consecjuence  of  Rosenberg's  active  and  unreasonable 
enhancement  of  its  damages  (Opinion,  ]i]).  7-13).  This  appli- 
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cation  of  the  rule  of  mitigation  of  damages  is  based  on  a 
misapprehension  of  fact  and  is  an  error  of  law. 

A.  THE  COURT  MISAPPREHENDED  THE  FACTS  WHEN  IT  STATED  THAT 
ROSENBERG  WOULD  HAVE  SUFFERED  NO  DAMAGE  HAD  IT  BOUGHT 
NO  RAISINS  FOR  ITS  CCC  CONTRACTS  AFTER  CCC'S  BREACH. 

Had  Rosenberg  withdrawn  from  CCC's  1947  purchase 
program  by  refusing  to  deliver  after  CCC's  breach  and  by 
not  purchasing  raisins  from  growers  to  fulfill  its  CCC  con- 
tracts, the  consequences  w^ould  have  been  more  disastrous 
than  they  w^ere.  Rosenberg's  ability  to  obtain  raisins  from 
growers  for  its  business  depends  upon  the  growers'  well- 
being  and  upon  a  continuing  relationship  with  growers. 
Rosenberg  could  not  withdraw  from  the  market  in  one  year 
and  expect  to  maintain  its  grower  relationships.  The  con- 
tinuance of  good  grower  relationships  required  its  partici- 
pation in  CCC's  1947  raisin  purchase  program.  Had  Rosen- 
berg not  bid  on  CCC's  calls,  or  had  Rosenberg  not  purchased 
raisins  for  its  CCC  contracts,  growers  who  customarily  deal 
with  Rosenberg  would  have  been  caught  with  a  large  raisin 
surplus  in  their  hands,  or  would  have  been  forced  to  seek 
other  outlets  for  their  1947  crop.  This  w^ould  seriously  have 
prejudiced  Rosenberg's  supply  position  vis-a-vis  its  growers 
in  future  crop  years.  A  consequential  and  equally  serious 
effect  of  Rosenberg's  complete  withdrawal  from  its  CCC 
contracts  in  mid  October  would  have  been  complete  de- 
moralization of  the  raisin  market.  Rosenberg's  participation 
in  CCC's  1947  raisin  program  was  necessary  to  assure  its 
growers  of  a  return  on  their  raisins,  and  in  turn  to  protect 
Rosenberg's  large  investment  in  dried  fruit  facilities.  Rosen- 
berg was  too  big  a  factor  in  the  industry,  and  its  CCC  com- 
mitment was  too  large  to  allow  it  to  ''walk  away"  from  its 
CCC  contracts  as  the  Court  suggests,  without  disastrous 
consequences  (R.  199-200;  208). 


B.     THE   COURT   MADE  AN   ERROR   OF   LAW   IN   APPLYING  THE  PRINCIPLE 
OF   MITIGATION    OF   DAMAGES  TO  THE   FACTS  OF  THIS  CASE. 

CCC's  breach  of  its  contract  with  Rosenberg  gave  Rosen- 
berg an  election  of  remedies:  (1)  to  rescind;  (2)  to  treat  the 
contract  as  broken  and  sue  at  once  for  damages;  or  (3)  to 
treat  the  contract  as  binding,  continue  performance,  and  sue 
for  damages  for  breach.  An  innocent  party  to  a  contract 
may  stop  his  performance  upon  breach  by  the  other  party, 
but  he  is  not  required  to  do  so.  He  may  continue  to  perform, 
insofar  as  he  is  permitted,  and  then  claim  damages  for  the 
breach  of  contract. 

Winans  v.  Sierra  Lumber  Co.  (1884)  66  Cal.  01, 4  Pac. 
952; 

Bu-Vi-Bar  Petroleum  Corp.  r.  Kroiv  (CCA.  10, 
1930)  40F.2d488,  490; 

2  Fed.  Law  of  Contracts,  §  429 ; 

5  CorUn  on  Contracts  (1951  Ed.)  §  1105,  p.  469. 

The  decision  of  the  Court  of  Appeals,  rendered  on  March  7, 
1957,  requires  the  injured  party  to  a  contract,  at  its  peril,  to 
decide  whether  the  wrongdoer's  breach  is  so  substantial  as 
to  allow  it  to  rescind,  or  whether  it  is  so  insubstantial  as  not 
to  excuse  performance,  but  merely  to  give  rise  to  a  claim  for 
damages.  The  law  is  not  so  harsh.  The  rule  of  mitigation  of 
damages,  which  requires  the  innocent  party  to  cease  per- 
formance upon  breach  by  the  other  party  to  a  contract, 
applies  only  in  case  the  other  party  repudiates  the  contract 
or  breaches  the  contract  in  a  manner  tantamount  to  a  repudi- 
ation. It  has  no  application  to  the  facts  of  the  subject  case, 
where  CCC  not  only  failed  to  repudiate  its  contract  with 
Rosenberg  l)ut,  indeed,  insisted  on  })erforniance  after  its 
breach.  The  rule  is  aptly  stated  by  the  Court  in  Bii-Vl-Bar 
PetroJenm  Corp.  v.  Kroiv,  supra  at  i^age  492 : 


"The  situation  of  an  injured  party,  where  there  has 
been  a  breach  which  does  not  indicate  an  intention  to 
repudiate  the  remainder  of  the  contract,  and  the  situ- 
ation of  the  injured  party  where  there  has  been  a  total 
renunciation  of  the  contract,  differs  in  important  par- 
ticulars. In  the  former  case,  the  injured  party  has  a  con- 
tinuing election  either  of  continuing  performance  or 
ceasing  to  perform.  *  *  *  Any  act  indicating  an  intent 
to  continue  will  operate  as  a  conclusive  election.  *  *  * 
On  the  other  hand,  where  the  contract  is  wholly  re- 
nounced, there  can  be  no  real  election  between  continu- 
ation and  cessation  of  performance  *  *  *  because,  after 
notice  of  renunciation  the  other  party  cannot  go  on  and 
complete  an  executory  contract  and  sue  for  any  in- 
creased damages  resulting  from  his  continuing  to  per- 
form". 

Accord:  Williston,  Contracts  (Eev.  Ed.)  §  1298. 

The  Court  of  Appeals  correctly  states  the  legal  principle 
which  prevents  an  injured  party  from  continuing  perform- 
ance and  increasing  its  damage  where  the  other  party  re- 
nounces or  repudiates  a  contract  (Opinion,  pp.  10-12).  It 
errs,  however,  in  applying  this  principle  to  the  facts  of  the 
subject  case.  CCC  at  no  time  renounced  or  repudiated  its 
contract  with  Rosenberg.  At  all  times  it  repeatedly  and  con- 
tinuousUj  insisted  on  Rosenberg's  performance.  The  United 
States  District  Court  so  found  (Finding  38,  R.  79-80).  CCC's 
insistence  on  performance  with  knowledge  of  Rosenberg's 
short  position  (Finding  21,  R.  73 ;  Finding  37,  R.  79),  indeed, 
was  insistence  that  Rosenberg  purchased  the  raisins  for  its 
CCC  contracts. 

Although  the  Court  cites  the  Zimmerman  case  as  one  not 
involving  anticipatory  repudiation  (Opinion  p.  12),  closer 
examination  of  the  facts  of  the  Zimmerman  case  discloses 
that  the  wrongdoer  did  repudiate  its  contract  by  refusing  all 
future  deliveries  under  a  contract  calling  for  deliveries  over 
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a  period  of  time.  Capitol  Paper  Box  Inc.  v.  Belding  Hosiery 
Mills  Inc.,  350  111.  App.  68,  111  N.E.  2d  858  (Opinion,  p.  13) 
is  not  a  case  involving  performavice  after  repudiation.  It 
considers  a  claim  for  damages  based  on  lost  profits  on  the 
unperformed  portion  of  a  contract  broken  by  one  party's 
deliberate  insistence  on  the  use  of  new  materials  for  paper 
boxes,  not  specified  in  the  contract  and  so  expensive  that  the 
manufacturer  would  have  lost  money.  The  court's  discussion 
of  the  principle  here  in  issue  clearly  mentions  repudiation 
of  contract  by  the  wrongdoer.  Moreover,  the  deliberate  in- 
sistence on  materials  far  superior  to  those  specified  was  tan- 
tamount to  repudiation  since  both  parties  knew  performance 
with  such  materials  was  economically  impossible.  The  Bear 
Cat  Mining  Co.  case  (Opinion,  i?.  13)  is  merely  a  general 
illustration  of  the  doctrine  requiring  the  innocent  party  to 
avoid  enhancement  of  damages  after  rejmdiation  by  the 
other  party  and  does  not  involve  continued  performance  of 
a  contract  after  a  breach  not  tantamount  to  repudiation. 

The  fraud  cases  cited  by  the  Court  (Opinion,  p.  12)  illus- 
trate an  entirely  different  principle  of  law  from  that  in- 
volved in  the  subject  case.  Performance  of  a  contract  with 
knowledge  of  fraud  in  procurement,  which  renders  it  un- 
enforceable, is  quite  distinguishable  from  performance  after 
a  breach  of  contract  not  tantamount  to  repudiation. 

IV.  The  Decision  of  This  Court  Is  Based  on  a  Misapplication  of  Law 
in  That  the  Court  Erred  in  Applying  the  Parol  Evidence  Rule  to 
Avoid  Implication  of  a  Contract  by  CCC  Not  to  Hinder 
Rosenberg's  Performance  or  Render  It  More  Expensive. 

A.  THE  PAROL  EVIDENCE  RULE  APPLIES  WHEN  THE  "CONTRACT"  HAS 
BEEN  IDENTIFIED,  BUT  HAS  NO  APPLICATION  IN  DECIDING  WHICH 
DOCUMENTS  CONSTITUTE  THE  "CONTRACT." 

The  Court  wrongly  invoked  the  Parol  Evidence  Rule 
(Opinion,  ]).  5)  as  a  ground  for  excluding  consideration  of 
the  September  5  announcement.    From  the  standpoint  of 
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Rosenberg's  first  cause  of  action,  based  on  an  express  con- 
tract, the  true  issue  is  identification  of  the  contract :  whether 
tlie  September  5  announcement  is  a  part  of  the  contract,  not 
whether  it  varies  the  meaning  of  an  identified  contract. 

The  contracts  here  in  question  are  not  single  documents, 
easily  identifiable,  but  consist  of  a  series  of  communications, 
viz.  the  September  5  announcement  of  CCC's  entire  program 
(PL  Ex.  4),  announcements  calling  for  bids  on  parts  of  the 
maximum  quantity  included  within  the  September  5  an- 
nouncement (PL  Ex.  9,  14),  mimeographed  bid  forms  filed 
by  Rosenberg  in  response  to  the  foregoing,  including  PMA 
100,  a  printed  sheet  of  standard  contract  conditions  (PL  Ex. 
10,  15),  and  CCC's  telegraphic  acceptances  of  Rosenberg's 
bids  (PL  Ex.  11,  12,  16).  CCC's  telegraphic  acceptances  of 
Rosenberg's  mimeographed  bids  were  merely  final  and  for- 
mal assents  and  do  not  preclude  the  existence  of  a  term 
of  the  ^'contract"  in  earlier  documents,  such  as  the  Septem- 
ber 5  announcement. 

1  Corbin  on  Contracts  (1950  Ed.)  §§  22,  31 ; 
Ottney  v.  Finnie  (1935)  5  C.A.  2d  356,  42  P.2d  714 
(printed  prospectus  regarded  as  part  of  the  con- 
tract). 

Consideration  of  whether  the  September  5  announcement  is 
one  of  the  contract  documents  is  not  precluded  by  the  Parol 
Evidence  Rule,  which  applies  only  after  identification  of  the 
contract  documents. 

B.  THE  PAROL  EVIDENCE  RULE  HAS  NO  APPLICATION  TO  THE  THEORY 
ON  WHICH  THE  UNITED  STATES  DISTRICT  COURT  DECIDED  THE  SUB- 
JECT CASE. 

The  Ignited  States  District  Court  found  for  Rosenberg 
on  the  theory  that  CCC  had  violated  its  implied  contract  not 
to  hinder  or  ])revent  Rosenberg's  jjerformance  of  its  CCC 
contract  (Rosenberg's  second  cause  of  action).  Tlie  Parol 
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Evidence  Rule  is  completely  irrelevant  to  the  existence  of 
such  an  implied  contract.  Generally,  and  in  most  situations 
a  contract  not  to  hinder  performance  or  render  performance 
by  the  other  party  more  expensive  will  be  implied  as  a  mat- 
ter of  law  from  the  mere  fact  that  a  contract  calling  for  per- 
formance by  the  other  party  has  been  executed.  No  addi- 
tional evidence  is  required.  The  implication  of  such  a 
contract  is  not  regarded  as  a  variation  of  the  terms  of  the 
basic  contract  and  is  not  a  parol  evidence  problem. 

3  Corbin  on  Contracts  (1951  Ed.)  §  571 ;  4  Ihid.,  §  947. 

The  principle  has  been  expressed  in  these  words: 

"In  the  case  of  every  contract  there  is  an  implied 

undertaking  on  the  part  of  each  party  that  he  will  not 

intentionally  and  purposely  do  anything  to  prevent  the 

other  from  carrying  out  the  agreement  on  his  part." 

Patterson  v.  Meyerhofer  (1912)  97  N.E.  472,  204  N.Y. 

96. 

In  the  usual  case,  where  the  risk  of  liindrance  is  not  "nat- 
urally and  properly  to  be  anticipated"  hindrance  is  a  breach 
of  the  implied  contract.  On  the  other  hand,  there  must  be 
affirmative  proof  that  "under  the  terms  of  the  contract  or 
customs  of  the  business"  the  action  of  the  promissor  is  per- 
missible in  the  rare  situations  in  which  there  is  no  liability 
for  breach  of  such  an  implied  undertaking. 

Williston,  Contracts  (Rev.  Ed.)  §  1293A. 

Parol  evidence  may  be  a  problem  in  the  "rare"  case  but  it  is 
irrelevant  to  the  "usual"  situation  which  the  trial  court 
found  here  (Finding  44,  R.  82). 

Y.      This  Court  Committed  Error  When  It  ignored  the  Findings  of 
the  United  States  District  Court  on  the  Issue  of  Waiver. 

The  United  States  District  Court  found  that  the  exchange 
of  telegrams  and  telephone  calls  between  Rosenberg  and 
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CCC  in  the  period  January  26-29,  1948  related  merely  to 
delivery  arrangements,  and  that  Rosenberg  had  neither 
expressly  nor  impliedly  waived  its  rights  to  claim  damages 
by  such  exchange  (Finding  39,  R.  80),  or  by  its  subsequent 
shipment  of  raisins  to  CCC,  or  by  acceptance  of  the  contract 
price  for  such  shipment  (Finding  41,  R.  80-81). 

Waiver  is  a  matter  of  fact.  Federal  Rules  of  Civ.  Proced., 
Rule  8  (c);  4  Cyc.  Fed.  Proced.  (2d  Ed.)  643.  There  was 
substantial  evidence  to  uphold  the  findings  of  the  United 
States  District  Court  that  Rosenberg  had  not  waived  its 
rights  to  claim  damages.  The  Court  of  Appeals  should  not 
have  ignored  these  findings  in  its  discussion  of  the  issue  of 
waiver  (Opinion  pp.  13-14).  The  appeal  court's  discussion 
of  the  legal  principles  of  waiver  presupposes  facts  other 
than  those  in  the  subject  case.  Both  the  Early  &  Daniel  Co. 
case  and  the  Willard,  Sutherland  S  Co.  case  (cited  on  p.  14 
of  the  Court's  Opinion)  involved  delivery  of  quantities  in 
excess  of  those  specified  in  a  contract  and  acceptance  of 
payment  at  the  contract  price  by  the  contractor  making 
excessive  delivery.  Neither  case  was  concerned  with  a  claim 
for  damages  for  breach  of  contract,  but  involved  merely 
claims  for  additional  payments  which  as  a  matter  of  fact 
had  been  waived.  In  the  Francis  case  (Opinion  p.  13),  the 
court  found  that  a  contractor  with  the  United  States  had  no 
contractual  right  to  cut  wood  inside  a  military  reservation 
!  for  delivery  to  the  United  States ;  and  after  making  this 
statement,  continued  to  express  its  opinion  by  way  of  dictum 
that  even  if  the  contractor  had  a  contractual  right  to  cut 
I  wood  inside  the  militarv  reservation,  it  had,  as  a  matter  of 
I  fact,  waived  this  right  by  accpdesciny  in  the  orders  of  the 
I  military  authorities  to  cut  wood  elsewhere  and  by  delivering 
receipts  in  full  and  accepting  payment.  This  brief  discussion 
of  the  cited  cases  illustrates  that  in  every  one  of  them  the 
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court  found  waiver  as  a  matter  of  fact.  In  the  subject  case, 
the  United  States  District  Court  found  as  a  matter  of  fact 
that  Rosenberg  had  neither  expressly  nor  impliedly  waived 
its  right  to  claim  damages  (Findings  39,  41,  R.  80-81). 

The  Court  of  Appeals  ignored  another  finding  of  the 

United  States  District  Court  when  it  stated  (Opinion  p.  14) : 

"There  was,  in  fact,  no  disputed  claim  on  Rosenberg's 

part,  which  was  advanced  by  it  or  recognized  by  the 

Government,  when  Rosenberg  performed  the  contract." 

Sliari)ly  contrasting  with  this  observation  is  the  fact  found 
by  the  United  States  District  Court  (Finding  38,  R.  79-80), 
that  Rosenberg  continually  and  consistently  from  and  after 
October  14,  1947,  pressed  its  claim  for  renegotiation  of 
price  to  a  level  wiiich  would  enable  it  to  escape  loss  on  its 
CCC  contracts.  Rosenberg's  claim  originally  took  the  form 
of  a  request  for  price  renegotiation  rather  than  for  legal 
damages  because  it  w^as  being  pressed  at  an  administrative 
level  rather  than  in  the  courts.  This  suit  is  the  logical  ex- 
tension of  CCC's  refusal  of  Rosenberg's  claim  for  price 
renegotiation,  and  is  the  identical  claim  originally  made  to 
CCC.  CCC  was  well  aware  of  Rosenberg's  claim  at  the  time 
it  accepted  delivery  under  Rosenberg's  contracts.  The  Chief 
of  the  Fruit  and  Vegetable  Branch  had,  prior  to  this  time, 
reviewed  the  situation  and  recommended  price  renegotiation 
to  the  Secretary  of  Agriculture.  In  his  summary  of  the  facts 
(PI.  Ex.  50),  he  stated  that  claims  for  renegotiation  of  price 
had  been  received  by  CCC  from  10  of  the  13  contracting 
processors  (including  Rosenberg). 

A  further  misapprehension  of  fact  by  the  Court  of  Ap- 
peals is  found  in  its  statement  (Opinion  ]).  14)  that  at  the 
time  of  the  January  1948  exchange  between  CXT^'s  conti-act- 
ing  officer,  Allmendinger,  and  Rosenberg's  rei)resentative, 
Grady,   the    (Jovernment   "rejected"   Rosenberg's   attempt 
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to  reserve  its  right  to  assert  a  claim  against  CCC.  Such 
was  not  the  fact.  AUmendinger  lacked  authority  either  to 
accept  or  reject  Grady's  proposed  reservation  of  right.  He 
was  not  concerned  with  compromise  of  Rosenberg's  claim 
but  only  with  sliipment,  and  he  told  Grady  that  in  so  many 
words  (R.  270,  617-618).  Grady  specifically  told  AUmendin- 
ger that  he  did  not  intend,  by  agreeing  to  ship,  to  waive 
Rosenberg's  claim  (R.  276-277).  In  the  light  of  this  evidence 
the  Court  of  Appeals  should  not  have  overturned  the  finding 
of  the  United  States  District  Court  that  Rosenberg  had  not 
waived  its  claim  against  CCC. 

Yl.  The  Court-  Erred  in  Holding  That  Rosenberg's  Completion  of 
Standard  Payment  Vouchers,  Certifying  That  the  Bills  Pre- 
sented Were  Correct  and  Just,  and  Acceptance  of  the  Con- 
tract Price  After  Performance,  Amounted  to  a  Waiver  of  Its 
Right  to  Claim  a  Further  Sum. 

A  right  of  damages  for  breach  of  contract  is  not  waived 
by  accepting  payment  at  the  contract  price  and  completion 
of  a  standard  Government  voucher  stating  that  the  bills 
presented  are  "correct  and  just".  The  money  paid  by  CCC 
to  Rosenberg  after  delivery  of  Rosenberg's  raisins  in  1947 
was  justly  owing  to  Rosenberg,  and  the  only  issue  before 
the  court  was  whether  or  not  CCC  was  liable  to  Rosenberg 
in  an  additional  sum.  There  was  no  way  in  which  Rosenberg 
could  collect  the  sum  admittedly  due  it  without  completing 
the  standard  payment  vouchers.  Under  such  circumstances, 
use  of  the  vouchers  does  not  constitute  a  waiver  of  Rosen- 
berg's claim  to  an  additional  sum  Lundstrom  r.  Ufiited 
States  (D.  Ore.,  1941),  53  Fed.  Supp.  709,  711,  aff'd.  (CCA. 
9,  1943)  139  F.2d  792  is  a  Ninth  Circuit  case  directly  in 
point. 

See  also,  Blair  v.  United  States  (CCA.  8,  1945),  147  F.2d 
840,  mod.  in  other  respects  (CCA.  8, 1945)  150  F.2d  676. 
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VII.  The  Courf  Is  Under  a  Misapprehension  of  Fact  as  to  the  Time 
When  Rosenberg  Acquired  Raisins  to  Meet  Its  CCC  Com- 
mitments. 

The  Court  states  that  Kosenberg  decided  to  make  delivery 
on  its  CCC  contracts  in  January  1948,  since  the  price  of 
raisins  had  dropped,  and  "it  would  be  enabled  to  purchase 
raisins  at  the  lower  prices,  and  fulfill  its  government  con- 
tracts" (Opinion  p.  3) ;  and  again,  that  Rosenberg  "com- 
menced" to  purchase  raisins  to  fulfill  its  CCC  contracts 
only  in  the  latter  part  of  December  1947  (Opinion  p.  8).  It 
is  a  matter  of  undisputed  and  irrefutable  fact  that  by  Janu- 
ary 1948,  Rosenberg  had  already  acquired  all,  or  a  substan- 
tial portion,  of  the  raisins  w^hich  it  delivered  to  CCC. 
Considering  only  Rosenberg's  closed  contract  acquisitions 
of  1947  crop  raisins,  there  is  undisputed  evidence  that  from 
January  1948  until  the  end  of  the  1947  crop  season,  long 
after  Rosenberg's  CCC  shipments  were  complete,  Rosenberg 
acquired  only  approximately  3,500  tons  of  raisins.  Even  if 
it  be  assumed  that  the  last  raisins  acquired  under  closed 
contract  by  Rosenberg  in  the  1947  crop  season  were  acquired 
for  its  CCC  contract  (a  contention  which  Petitioner  strenu- 
ously opposes)  it  would  be  necessary  to  include  closed  con- 
tract acquisitions  in  the  month  of  December  1947  to 
accumulate  enough  raisins  to  cover  Rosenberg's  CCC  com- 
mitments (PL  Ex.  48).  The  assumption  that  Rosenberg 
delivered  the  raisins  last  acquired  in  1947  to  CCC  is  patently 
false  since  Rosenberg  was  also  supplying  its  other  custo- 
mers in  this  same  period;  and  this  fact  necessarily  pushes 
back  even  further  the  date  on  which  Rosenberg  ac(|uired 
raisins  for  delivery  to  CCC. 

Tt  is  also  an  undis])uted  fact  that  Rosenberg  ])urcliased 
raisins  undei-  0})en  contracts  as  well  as  under  closed  con- 
tracts, and  that  its  open  contract  commitments  to  take  de- 
livery of  the  raisins  and  its  open  contract  right  to  posses- 
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sion  of  the  raisins  was  just  as  firm  and  enforceable  as  its 
corresponding  commitment  and  right  under  its  closed  con- 
tracts (PI.  Ex.  52).* 

When  Rosenberg's  open  contract  acquisitions,  as  well  as 
its  closed  contract  acquisitions,  are  examined,  it  is  even 
more  obvious  that  Rosenberg  did  in  fact  acquire  raisins 
for  its  CCC  contracts  long  before  January  1948.  By  Novem- 
ber 25,  1947,  Rosenberg  had  acquired  several  thousand  tons 
more  raisins  than  its  total  non-CCC  sales  to  date,  and  by 
that  date  Rosenberg  had  acquired  practically  enough  raisins 
to  fill  all  of  its  non-CCC  commitments  for  the  entire  1947 
crop  year  (Def.  Ex.  AC,  Col.  10,  18).  This  undisputed 
record  of  acquisitions  clearly  demonstrates  that  Rosenberg 
was  buying  raisins  in  1947  at  a  rate  far  greater  than  would 
have  been  warranted  by  its  non-CCC  sales  alone.  It  was 
making  provision  both  for  its  CCC  commitments  and  for  its 
other  sales  contracts  as  rapidly  as  it  could  under  the  then 
existing  market  conditions. 

SUMMARY 

For  the  foregoing  reasons,  and  because  of  this  Honorable 
;  Court's  misapprehension  of  certain  basic  facts  and  misap- 
plication of  the  law  to  the  actual  facts  of  the  subject  case, 
as  found  by  the  United  States  District  Court,  Petitioner 
prays  that  this  Court  grant  a  rehearing  in  bank,  or  in  the 


*Rosenbero's  open  price  contract  includes  provisions  identical 
with  its  closed  price  contract  in  the  following  words  : 

''This  contract  is  intended  and  understood  by  both  parties 
to  pass  title  to  said  fruit,  and  to  constitute  an  absolute  sale.  *  *  * 

"Buyer  shall  have  the  right  to  the  possession  of  any  fruit 
sold  as  and  when  the  same  shall  be  dried  and  cured,  and  may 
at  any  time  thereafter  enter  upon  the  premises  where  such 
fruit  is,  and  remove  the  same  *  *  * ;  but  nothing  herein  con- 
tained shall  affect  Seller's  ol)ligation  to  deliver  such  fruit  as 
herein  provided. ' ' 
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alternative  a  rehearing  before  the  Honorable  Judges  com- 
prising the  panel  which  reversed  the  decision  of  the  United 
States  District  Court. 

Respectfully  submitted, 

Melvillp:  Ehrlich 

1000  Vermont  Ave.  N.W. 
Washington  5,  D.  C. 

Lloyd  W.  Dinkelspiel 

EuWiOlD  W.  ROSSTON 

Heller,  Ehrman,  White  &  McAuljffe 

l-i  Montgomery  Street 
San  Francisco  4,  California 
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Appeal  from  the  United  States  District  Court 

FOR  THE  Western  District  of  Washington, 

Northern  Division 


APPELLANT'S  OPENING  BRIEF 


JURISDICTIONAL  STATEMENT 

A.    Statutory  provisions  believed  to  sustain  jurisdiction. 

Jurisdiction  of  the  District  Court  was  invoked  under 
the  following  provisions : 

(1)  Title  28,  United  States  Code,  Section  2241,  62 
Stat.  964,  as  amended,  particularly  as  follows: 

"(A)  Writs  of  habeas  corpus  may  be  granted 
by  .  .  .  district  courts  .  .  .  within  their  respective 
jurisdictions  ..." 

(2)  Title  28,  United  States  Code,  Section  2201,  62 
Stat.  964,  as  amended,  particularly  as  follows : 

"In  a  case  of  actual  controversy  within  its  ju- 
risdiction .  .  .  any  court  of  the  United  States,  upon 
the  filing  of  an  appropriate  pleading,  may  declare 
the  rights  and  other  legal  relations  of  any  inter- 
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ested  party  seeking  such  declaration.  .  .  .  Any  such 
declaration  shall  have  the  force  and  effect  of  a 
final  judgment  or  decree  and  shall  be  reviewable 
as  such." 

(3)  Title  5,  United  States  Code,  Section  1009,  60 
Stat.  237,  as  amended,  particularly  as  follows : 

"  (a)  Any  person  suffering  legal  wrong  because 
of  any  agency  action  or  adversely  affected  or  ag- 
grieved by  such  action  within  the  meaning  of  any 
relevant  statute,  shall  be  entitled  to  judicial  re- 
view thereof." 

Jurisdiction  of  the  Court  of  Appeals  for  the  Ninth 
Circuit  is  invoked  under  the  following  provisions : 

(1)  Title  28,  United  States  Code,  Section  2253,  62 
Stat.  967,  as  amended,  particularly  as  follows : 

"In  a  habeas  corpus  proceeding  before  a  circuit 
or  district  judge,  the  final  order  shall  be  subject  to 
review,  on  appeal,  by  the  court  of  appeals  for  the 
circuit  where  the  proceeding  is  had  ..." 

(2)  Title  28,  United  States  Code,  Section  1291,  62 
Stat.  929,  as  amended,  particularly  as  follows : 

"The  courts  of  appeals  shall  have  jurisdiction 
of  appeals  from  all  final  decisions  of  the  district 
courts  of  the  United  States  .  .  .  except  where  a  di- 
rect review  may  be  had  in  the  Supreme  Court. 

B.    Statute,  the  validity  and  interpretation  of  which  is 
involved. 

Petitioner  was  ordered  deported  pursuant  to  the  pro- 
visions of  former  Title  8,  U.S.C,  Section  156(a),  being 
the  Act  of  February  18,  1931,  c.  224,  46  Stat.  1171,  as 
amended  by  the  act  of  June  28,  1940,  c.  439,  Title  II, 
Section  21,  54  Stat.  673,  which  provides : 


"Any  alien  (except  an  addict  who  is  not  a  dealer 
in,  or  peddler  of,  any  of  the  narcotic  drugs  men- 
tioned in  this  act)  who,  after  the  enactment  of 
this  act,  shall  be  convicted  for  violation  of  or  con- 
spiracy to  violate  any  statute  of  the  United  States 
.  .  .  taxing,  prohibiting,  or  regulating  the  manu- 
facture, production,  compounding,  transportation, 
sale,  exchange,  dispensing,  giving  away,  importa- 
tion, or  exportation  of  opium,  coca  leaves,  heroin, 
marihuana,  .  .  .  shall  be  taken  into  custody  and  de- 
ported ..." 

C.   Reference  to  pleadings  showing  existence  of  juris- 
diction. 

Appellant  is  held  in  the  custody  of  appellee,  within 
the  jurisdiction  of  the  district  court  (R.  4,  5,  8,  12). 

Appellant  has  exhausted  his  administrative  reme- 
dies, and  is  entitled  to  judicial  review  of  his  deporta- 
tion proceedings  (R.  7,  13,  14). 

There  exists  an  actual  controversy  between  appel- 
lant and  appellee  within  the  jurisdiction  of  the  district 
court  (R.  4,  5,  12). 

CONCISE  STATEMENT  OF  THE  CASE 

Appellant  was  born  a  national  of  the  United  States 
in  the  Philippine  Islands,  and  is  a  permanent  resident 
of  Seattle,  King  County,  Yv^ashington,  and  he  has  re- 
sided continuously  in  the  United  States  of  America 
since  January  24,  1930  (R.  5).  Petitioner,  at  the  time 
of  coming  to  the  United  States  as  a  national  declared 
his  intention  of  being  a  permanent  resident  of  the 
United  States,  and  petitioner  has,  at  all  times  herein 
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involved,  intended  to  become  a  United  States  citizen 
(R.  5,  55). 

On  or  about  March  21,  1951,  petitioner  was  arrested 
pursuant  to  a  warrant  of  deportation  which  charged 
that  he  was  an  "alien"  found  in  the  United  States  in 
violation  of  the  immigration  laws  thereof,  and  is  sub- 
ject to  be  taken  into  custody  and  deported  pursuant  to 
.  .  .  The  Act  of  February  18,  1931,  as  amended,  in  that, 
on  or  after  June  28,  1940,  he  has  been  convicted  of  the 
violation  of  a  law  relating  to  traffic  in  narcotics  ..." 
(R.  49,6). 

A  deportation  hearing  was  held  by  the  Immigration 
Service.  (The  record  before  the  Service  is  Appended 
to  the  Return  of  Appellee.  See :  R.  16-60.) 

At  this  hearing  appellant  was  the  sole  witness,  at 
which  time  he  answered,  as  follows,  with  reference  to 
his  citizenship : 

' '  Q    When  and  where  were  you  born  ? 

A    I  was  born  in  the  Islands,  in  the  Philippine 
Islands,  on  April  23,  1910. 

Q     Of  what  country  are  you  now  a  citizen  ? 

A     Well,  I  am  an  American  because  I  was  born 
under  the  American  flag. 

Q     Did  you  ever  acquire  United  States  citizen- 
ship? 

A    Well,  no,  sir,  because  I  know  I  am  an  Ameri- 
can, you  know." 

*         ^         *         * 

"Q     You  claim  you  are  an  American  because 
you  were  born  in  the  Philippine  Islands  then? 

A    Yes,  sir. 
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Q     You  never  acquired  United  States  citizen- 
ship through  any  other  method  that  you  know  of  ? 

A  No,  sir."  (R.  33) 
Appellant  admitted  that  he  had  been  convicted  of  a 
charge  involving  narcotics  and  he  was  sentenced  to  six 
months  in  jail,  which  sentence  was  suspended,  and  he 
was  placed  on  three  years'  probation  (R.  58).  Appel- 
lant lived  up  to  the  terms  of  his  probation  and  was 
duly  discharged  therefrom  (R.  6,  7). 

Petitioner  exhausted  his  administrative  remedies, 
including  an  appeal  to  the  Board  of  Immigration  ap- 
peals, and  thereafter  sought  judicial  review  of  said 
order,  including  an  appeal  to  this  court.  That  said  ap- 
peal was  dismissed  through  lack  of  prosecution  be- 
cause petitioner  was  without  funds,  and  because  it  was 
believed  by  petitioner,  and  by  the  local  Immigration 
and  Naturalization  Service,  that  appellant's  case 
would  be  determined  by  the  appeals  in  the  cases  of 
Mangoang  v.  Boyd,  Gonzales  v.  Boyd,  and  other  cases 
pending  before  the  above-entitled  court,  and  involving 
the  status  of  Filipinos  residing  in  the  United  States, 
and  who  came  to  the  United  States  prior  to  the  Philip- 
pine Independence  Act  of  1934  (48  Stat.  462)  (R.  7). 

The  Immigration  and  Naturalization  Service  itself 
moved  to  dismiss  the  order  of  deportation  (R.  21) 
based  upon  the  decisions  in  said  cases,  but  the  Board 
of  Immigration  Appeals  refused  to  dismiss,  and  main- 
tained that  appellant  was  an  alien,  and  that  "entry" 
was  not  a  precondition  to  deportation  (R.  17). 

Appellant,  on  May  25,  1955,  filed  a  petition  for  Writ 
of  Habeas  Corpus,  show  cause,  and  Declaratory  Judg- 
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ment  with  the  United  States  District  Court,  Western 
District  of  Washington,  Northern  Division  (R.  4-10), 
in  which  he  alleged  that  he  is  a  national  of  the  United 
States,  and  not  an  alien  (R.  8),  that  said  conviction 
was  not  a  conviction  after  "entry"  as  is  required  by 
the  immigration  laws,  and  that  a  deportation  of  appel- 
lant would  deprive  him  of  due  process  of  law  under  the 
5th  Amendment  of  the  United  States  Constitution 
(E.8). 

An  order  to  show  cause  was  issued  by  the  Honorable 
William  J.  Lindberg,  District  Judge  (R.  11). 

Appellee  filed  his  return  (R.  12),  and  the  record  of 
administrative  proceedings  as  a  part  thereof  (R.  16), 
and  in  substance,  admitted  the  factual  allegations,  and 
denied  the  legal  issues  presented  by  appellant. 

Upon  hearing,  no  oral  testimony  was  taken.  Briefs 
were  submitted  (R.  61,  and  R.  65-96). 

Thereafter,  on  July  29,  1955,  the  court  signed  Find- 
ings of  Fact  and  Conclusions  of  Law  (R.  98),  and  en- 
tered an  Order  dismissing  the  application  for  habeas 
corpus  and  other  relief  (R.  101).  The  court  found  as  a 
fact  "That  Petitioner  is  a  native  of  the  Philippine 
Islands,  an  alien  who  has  never  been  naturalized  nor 
has  otherwise  become  a  citizen  of  the  United  States" 
(R.  98). 

Notice  of  appeal,  and  cost  bond,  were  filed  on  August 
19,  1955. 


SPECIFICATION  OF  ERRORS 

(1)  The  district  court  erred  in  concluding  that  ap- 
pellant is  now  an  alien. 

(2)  The  district  court  erred  in  concluding  that  the 
power  of  deportation  is  not  based  upon  the  power  to 
exclude,  and  that  one  who  did  not  "enter"  the  United 
States,  but  came  here  as  a  National,  can  lawfully  be 
deported. 

(3)  The  district  court  erred  in  concluding  that  a 
United  States  National  can  be  divested  of  such  nation- 
ality in  the  absence  of  a  voluntary  act  on  the  part  of 
the  individual  to  shed  such  nationality,  and  a  fortiori 
the  executive  or  judiciary  may  not  infer  the  loss  of  na- 
tionality of  a  resident  of  the  United  States  solely  from 
the  fact  that  independence  is  granted  to  those  residing 
in  the  territory  in  which  the  national  was  born. 

SUMMARY  OF  ARGUMENT 

The  power  to  deport  is  implied  from,  and  depends 
upon,  the  power  to  exclude:  a  condition  precedent  to 
entry  is  extended  as  a  condition  subsequent  to  entry. 
Harisiades  v.  Shaughnessy,  342  U.S.  580,  72  S.Ct.  512, 
96  L.ed.  586.  Appellant  never  entered  the  United  States 
(he  was  not  excludable) :  Del  Guerico  v.  Gabot  (C.A.  9, 
1947)  161  F.(2d)  559;  Toyota  v.  United  States,  268 
U.S.  402;  Gonzales  v.  Williams,  192  U.S.  1;  Barher  v. 
Gonzales,  347  U.S.  637.  He  can  not,  therefore,  be  de- 
ported. 

Expatriation  is  primarily  a  matter  of  intent.  Ap- 
pellant was  born  a  national  of  the  United  States  and 
came  to  this  country  as  a  matter  of  right:  Toyota  v. 
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United  States  (1925)  268  U.S.  402,  45  S.Ct.  563,  69 
L.ed.  1016.  This  status  is  important,  and  superior  to 
property  rights;  coupled  with  appellant's  change  of 
position  (coming  to  the  United  States  for  permanent 
residence)  acting  upon  that  status,  Congress  is  without 
power  to  deprive  appellant  of  that  status,  and  the  rea- 
soning in  Cabehe  v.  Acheson  (C.A.  9,  1950)  183  F.(2d) 
795,  should  be  reconsidered,  particularly  in  view  of  the 
fact  that  the  United  States  Supreme  Court  in  Barber 
V.  Gonzales,  347  U.S.  637,  98  L.ed.  1009,  74  S.Ct.  822, 
specifically  saved  that  issue,  and  did  not  approve  prior 
pronouncements  of  this  court  that  persons  of  Filipinos 
origin  who  came  here  prior  to  the  Philippine  Inde- 
pendence Act  of  1934,  and  have  resided  here  continu- 
ously thereafter  are  now  aliens. 

ARGUMENT 

Point  I.  Appellant  Is  Not  Now  an  Alien,  But  He  Is  a 
National  of  the  United  States. 

The  District  Court  has  concluded  that  appellant  is 
now  an  alien.  The  undisputed  facts  are :  Appellant  was 
born  a  national  of  the  United  States  in  the  Philippine 
Islands  on  April  23, 1910  (R.  33).  He  came  to  the  Unit- 
ed States  for  permanent  residence  on  January  24,  1930. 
He  has  never  left  the  United  States  since  that  time,  and 
he  has  at  all  times  considered  himself  an  "American," 
and  has,  at  all  times  since  his  arrival,  intended  to  be- 
come a  United  States  citizen. 

Appellant's  present  alleged  alienage  is  based  solely 
on  executive  and  judicial  inference  based  on  the  Treaty 
of  Independence,  61  Stat.  1174,  and  Presidential  Proc- 
lamation No.  2695,  11  F.R.  7517,  providing  for  the  po- 
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litical  independence  of  the  Philippine  Islands,  but  be- 
ing silent  as  to  the  status  of  Filipinos  who  were  per- 
manent residents  in  the  United  States  prior  to  193-1: 
see  Cabehe  v.  Acheson  (C.A.  9,  1950)  183  F.(2d)  794, 
801. 

Solely  on  those  facts  it  is  urged  by  appellee  that  ap- 
pellant is  now  an  alien  as  a  matter  of  law. 

Prior  to  the  Treaty  of  Independence  of  1946,  61  Stat. 
1174,  appellant  was  not  an  alien,  but  was  a  national  of 
the  United  States:  Toyota  v.  United  States  (1925)  268 
U.S.  4:02;  Gonzales  v.  Williams  (1904)  192  U.S.  1;  Bar- 
ber V.  Gonzales,  347  U.S.  637. 

■  In  Barber  v.  Gonzales,  347  U.S.  637  (supra),  the  ef- 
fect of  the  court's  decision  was  to  bar  the  deportation 
of  virtually  all  Philippine  residents  of  the  United 
States  who  came  to  the  United  States  prior  to  1934,  on 
the  ground  that  they  had  not  made  an  "entry"  into 
the  United  States  by  virtue  of  their  nationality.  In  that 
case,  Gonzales  also  argued  that  he  was  not  an  "alien," 
and  the  Supreme  Court  specifically  did  not  approve  the 
decision  of  the  above-entitled  court,  which  had  ruled 
that  Gonzales  was  then  an  "alien,"  and  stated:  "Our 
disposition  of  the  case  makes  it  unnecessary  to  consider 
these  contentions"  (Note  4). 

In  view  of  the  fact  that  the  Supreme  Court  did  not 
approve  the  dicta  of  the  above-entitled  court,  it  is  sub- 
mitted that  this  court  should  examine  the  issue  anew. 

A. 

The  contention  is  that  by  virtue  of  the  United  States- 
Philippine  Independence  Treaty  and  the  Presidential 
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Proclamation  of  July,  1946  {supra),  the  appellant  was 
divested  of  his  nationality  and  thereupon  cloaked  with 
alienage.  Such  conclusion  has  never  been  decided  by 
the  Supreme  Court.  It  presently  rests  upon  the  ration- 
ale of  the  court  below  in  the  case  of  Cahehe  v.  Acheson, 
183  F.(2d)  795,  wherein  it  was  declared: 

"  *  *  *  the  Philippine  Islands  came  to  the  Unit- 
ed States  by  cession.  And,  by  such  acquisition 
many  individuals  became  nationals  of  the  United 
States.  Later,  the  United  States  relinquished  sov- 
ereignty over  them  and  their  country.  It  follows 
that  Filipino  nationals  of  the  United  States  in- 
habiting the  Island  at  the  date  of  such  relinquish- 
ment lost  the  status  of  nationality.  The  narrower 
question  follows:  Does  such  loss  also  occur  as  to 
Filipino-nationals  of  the  United  States  domiciled 
in  the  United  States'?  *  *  *  "  (p.  880) 

"  *  *  *  The  status  of  United  States  nationality 
for  Filipinos  was  the  direct  result  of  the  United 
States'  assumption  of  sovereignty  over  the  Is- 
lands. When  the  United  States  relinquished  its 
sovereignty,  there  remained  no  basis  for  such 
status. 

"The  United  States  had  it  desired  it,  could  have 
provided  that  Filipinos  permanently  residing  in 
the  United  States  would  not  lose  their  United 
States  nationality  upon  the  recognition  of  Philip- 
pine independence  *  *  *. 

"The  question  is  not  directly  answered  (but,  as 
we  think,  it  was  inferentially  answered)  *  *  *.  (p. 
801) 

"  *  *  *  It  is  our  conclusion  that  the  United 
States  government  intended  the  status  of  Fili- 
pinos, regardless  of  domicile  or  place  of  residence 
at  the  date  of  Philippine  independence,  to  be  en- 
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tirely  separate  from  any  phase  of  adherence  to 
the  United  States."  (p.  802) 

The  power  of  the  United  States  as  a  sovereign  nation 
to  cede,  dispose  of  or  otherwise  relinquish  its  sovereign- 
ty, nolens  volens,  over  parts  of  its  territory,  together 
with  the  inhabitants  residing  therein  subject  to  Amer- 
ican sovereignty,  is  not  here  challenged.  Presuming 
this  to  be  an  incident  of  sovereignty,  Jones  v.  United 
States,  137  U.S.  102;DeLima  v.  Bidwell,  182  U.S.  1,  it 
becomes  an  entirely  different  proposition  to  assert  as 
an  incident  of  sovereignty  the  right  to  expatriate  or 
divest  of  nationality,  nolens  volens  (and  expel  from 
this  country)  nationals  of  the  United  States  residing 
outside  the  ceded  territory  and  within  the  jurisdiction 
of  the  United  States  at  the  time  of  cession,  because  of 
birth  within  said  territory. 

It  is  appellant 's  contention  that  the  rights  of  nation- 
als so  situated  are  no  different  than  would  be  those  of 
United  States  citizens. 

B. 

United  States  citizens  cannot  be  divested  of  their  na- 
tionality except  through  expatriation.  The  fundamen- 
tal basis  for  expatriation  is  that  there  must  be  a  volun- 
tary act  on  the  part  of  the  individual  to  shed  his  na- 
tionality. In  Perkins  v.  Elg,  307  U.S.  325,  334,  the 
court  said : 

' '  Expatriation  is  the  voluntary  renunciation  or  aban- 
donment of  nationality  and  allegiance."  To  the  same 
effect,  see  Savorgnan  v.  United  States,  338  U.S.  491, 
497,  ^^%',MacKenzie  v.  Hare,  239  U.S.  299. 
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That  Congress  cannot  by  fiat  declare  a  loss  of  na- 
tionality has  been  held  by  this  Court  on  many  occa- 
sions. In  discussing  that  proposition  the  Court  said  in 
United  States  v.  Wong  Kim  Ark,  169  U.S.  649,  703: 

"The  power  of  naturalization,  vested  in  congress 
by  the  constitution,  is  a  power  to  confer  citizen- 
ship, not  a  power  to  take  it  away.  'A  naturalized 
citizen,'  said  Chief  Justice  Marshall,  'becomes  a 
member  of  the  society  possessing  all  the  rights  of 
a  native  citizen  and  standing,  in  the  view  of  the 
constitution,  on  the  footing  of  a  native.  The  consti- 
tution does  not  authorize  congress  to  enlarge  or 
abridge  those  rights.  The  simple  power  of  the  na- 
tional legislature  is  to  prescribe  a  uniform  rule  of 
naturalization,  and  the  exercise  of  this  power  ex- 
hausts it,  so  far  as  respects  the  individual.  The 
constitution  then  takes  him  up,  *  *  *.  Congress 
having  no  power  to  abridge  the  rights  conferred 
by  the  constitution  upon  those  who  have  become 
naturalized  citizens  by  virtue  of  acts  of  congress, 
a  fortiori  no  act  or  omission  of  congress,  *  *  *  can 
affect  citizenship  acquired  as  a  birthright,  by  vir- 
tue of  the  constitution  itself,  without  any  aid  of 
legislation.  The  fourteenth  amendment,  while  it 
leaves  the  power,  where  it  was  before,  in  congress, 
to  regulate  naturalization,  has  conferred  no  au- 
thority upon  congress  to  restrict  the  effect  of  birth, 
declared  by  the  constitution  to  constitute  a  suffi- 
cient and  complete  right  to  citizenship. ' ' 

C. 

It  is  undisputed  that  appellant  never  voluntarily  re- 
nounced or  abandoned  his  United  States  nationality  or 
committed  any  act  inconsistent  with  the  rights  or  obli- 
gations of  such  nationality.  It  is  urged  by  the  govern- 
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ment,  however,  that  appellant  and  all  other  persons  of 
Filipino  birth  residing  in  this  country  prior  to  1934,  au- 
tomatically lost  their  nationality  by  the  treaty  estab- 
lishing the  independence  of  the  Philippine  Islands. 

If  nationality  is  analogous  to,  and  cloaked  with  the 
same  protection  that  is  accorded  citizenship,  then  clearly 
appellant  could  no  more  be  divested  of  his  nationality  by 
that  treaty,  residing  as  he  did  in  this  country,  than  if  he 
were  a  citizen.  For  the  Philippine  Independence  Act 
of  1934  and  the  Treaty  constituted  no  voluntary  act  of 
renunciation  or  self -expatriation  on  the  part  of  appel- 
lant. He  did  not  vote  on  the  ratification  of  the  Inde- 
pendence Act  of  1934 ;  nor  could  he  have  voted  thereon 
so  long  as  he  elected  to  remain  within  this  country. 

Is  nationality,  then,  analogous  to  and  protected  like 
citizenship "?  Either  it  is,  or  else  it  must  be  analogous  to 
alienage,  for  the  constitution  with  respect  to  national- 
ity recognizes  only  the  two  categories. 

The  Constitution  speaks  of  "citizens"  and  "natural 
born  citizens"  of  the  United  States  in  Article  I  and 
Article  II,  and  of  "citizens  or  subjects"  of  foreign 
states  in  Article  III.  Before  the  passage  of  the  Four- 
teenth Amendment  it  contained  no  definition  of  citi- 
zen. The  Fourteenth  Amendment  says  in  its  opening 
sentence,  "All  persons  born  or  naturalized  in  the  Unit- 
ed States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State  wherein 
they  reside."  The  term  "national"  does  not  appear 
anywhere  in  the  Constitution  of  the  United  States. 

Because  of  this  particularity  in  the  language  of  the 
Constitution,  any  status  recognized  by  the  law,  other 
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than  that  of  citizenship  or  alienage,  must  be  assimi- 
lated to  citizenship  or  alienage  if  it  is  to  comport  with 
the  Constitution.  Distinctions  may  be  made  among  citi- 
zens, and  also  among  aliens,  but  any  classes  or  sub- 
classes into  which  citizens  or  aliens  may  be  divided  may 
not  combine  the  two  major  and  mutually  exclusive 
classes  recognized  by  the  Constitution.  Unless  this  is  so, 
the  words  of  the  Constitution  are  meaningless.  An  alien 
has  been  defined  by  this  court  in  Low  Wall  Suey  v. 
Backus,  225  U.S.  460,  473,  as: 

"One  born  out  of  the  jurisdiction  of  the  United 

States,  and  who  has  not  been  naturalized  under 

their  Constitution  and  laws." 

The  essence  of  this  definition  is  birth  outside  of  the 
jurisdiction  of  the  United  States.  This  is  the  charac- 
teristic which  distinguishes  the  alien  and  sets  him  apart 
in  a  class  different  from  the  citizen  and  national.  Ap- 
pellant having  been  born  under  the  jurisdiction  of  the 
United  States,  lacked  this  essential  characteristic  of 
alienage.  On  the  other  hand,  he  was  endowed  with  the 
positive  essential  characteristic  of  citizenship,  to-wit: 
hirth  within  the  jurisdiction  of  the  United  States. 

Next  to  birth,  the  all-important  requirement  and 
characteristic  of  citizenship  is  allegiance  and  fealty  to 
the  government.  And  this,  too,  is  a  concomitant  of  na- 
tionality. Speaking  of  persons  born  in  the  Philippine 
Islands,  this  court  said  in  Toyota  v.  United  States 
(supra,  1940)  : 

"The  citizens  of  the  Philippines  are  not  aliens. 
See  Gonzales  v.  Williams,  192  U.S.  1, 13.  They  owe 
no  allegiance  to  any  foreign  government." 

In  the  earlier  case  of  Fourteen  Diamond  Rings  v.  Unit- 
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ed  States,  183  U.S.  176,  this  court  in  referring  to  the 
Philippine  Islands,  said,  "Their  allegiance  became  due 
to  the  United  States  and  they  became  entitled  to  its 
protection"  (p.  179). 

In  the  Nationality  Act  of  1940,  54  Stat.   1137,  8 
U.S.C.  501   (b),  adopted  after  the  Philippine  Inde- 
pendence Act,  congress  equated  nationals  with  citizens : 
"The  term  'national  of  the  United  States'  means 
(1)  a  citizen  of  the  United  States,  or  (2)  a  person 
who,  though  not  a  citizen  of  the  United  States, 
owes  permanent  allegiance  to  the  United  States. 
It  does  not  include  an  alien.''  (Emphasis  supplied) 

This  concept,  expressed  in  the  1940  Act  was  carried  for- 
ward in  the  present  1952  law.  Section  101(a)  (3)  of  the 
Act,  8  U.S.C.A.  1101(a)  (3),  defines  an  alien  to  be 

"Any  person  not  a  citizen  of  the  United  States." 
and  it  defines  a  national  of  the  United  States  (Section 
101(a)   (22)  8  U.S.C.A.  1101(a)   (22))  as: 

"(A)  a  citizen  of  the  United  States,  or  (B)  a 

I  person  who,  though  not  a  citizen  of  the  United 
States,  owes  permanent  allegiance  to  the  United 
States." 
As  part  of  his  allegiance,  a  national  is  subject  to  the 
duty  of  bearing  arms  and  giving  his  life,  if  need  be,  in 
defense  of  this  country.  This  appellant  and  all  native 
born  Filipinos  in  this  country  have  been  subject  to  that 
duty  and  obligation  equally  trith  all  citizens. 

Thus,  by  the  similarity  of  birth  under  United  States 

i   jurisdiction ;  by  the  similarity  of  like  allegiance  to  this 

1  country;  by  the  similarity  of  like  obligation  to  serve, 

defend  and  safeguard  this  country;  by  the  similarity 

I  of  the  like  protection  due  to  them  from  this  country. 
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nationals  have  been  equated  with  citizens.  On  the  other 
hand,  in  no  significant  characteristic  can  they  be  equat- 
ed with  aliens.  In  fact,  in  every  decision  of  this  Court, 
where  the  character  of  nationality  had  been  discussed, 
the  Court  was  sharp  to  point  out  that  nationality  can- 
not be  equated  with  alienage.  Gonzales  v.  Williams, 
supra;  Toyota  v.  United  States,  supra. 

It  must  therefore  follow,  that  nationality,  like  citi- 
zenship, may  not  be  lost,  divested,  forfeited  or  im- 
paired without  a  voluntary  act  of  renunciation  or  aban- 
donment. Appellant,  therefore,  is  still  a  national. 

Assuming,  however,  that  power  to  expatriate  nation- 
als resides  in  Congress,  it  is  not  seriously  contended 
that  Congress  has  so  acted  with  reference  to  Filipinos 
residing  in  this  country  prior  to  the  adoption  of  the 
Independence  Act  of  1934.  This  was  admitted  by  the 
court  in  the  Cahehe  case  (supra)  when  it  held  a  loss  of 
nationality  had  taken  place.  The  Court  said: 

"The  question  is  not  directly  answered  but,  as 
we  think,  it  was  inferentially  answered)  *  *  *  there 
is  no  special  reference  of  inclusion  or  exclusion  in 
any  of  these  acts  to  Filipinos  who  were  no  longer 
residing  in  the  Islands  on  the  date  of  their  inde- 
pendence.'' (p.  801) 

The  Court  there  relied  upon  various  acts  of  Congress 
from  which  it  drew  an  inference  that  Congress  must 
have  intended  to  denationalize  Filipinos  residing  in  the 
United  States. 

Respondent's  nationality,  with  which  he  was  born, 
and  which  he  has  at  all  times  maintained  by  unequivo- 
cal acts,  may  not  be  taken  away  by  inference.  See,  Man- 
doli  V.  Acheson,  344  U.S.  133.  In  upholding  United 
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States  nationality  in  Perkins  v.  Elg,  307  U.  S.  325,  337, 

this  Court  said : 

"If  the  abrogation  of  that  right  [to  elect  nation- 
ality] had  been  in  contemplation,  it  would  natural- 
ly have  been  the  subject  of  a  provision  suitably  ex- 
plicit. Rights  of  citizenship  are  not  to  be  destroyed 
by  an  ambiguity. ' ' 

The  Court  has  never  been  unmindful  that  the  law 
abhors  forfeitures  and  will  favor  that  construction  of 
a  statute  which  avoids  such  result.  Washington  Pub.  Co. 
V.  Pearson,  306  U.S.  30,  41;  United  States  v.  One  Ford 
Coach,  307  U.S.  219,  226;  Knickerbocker  Life  v.  Nor- 
ton, 96  U.S.  234,  242.  Expatriation  of  respondent  is  a 
forfeiture  of  the  nationality  he  obtained  by  birth — a 
forfeiture  which  deprives  him  of  "all  that  makes  life 
worth  living."  In  a  case  involving  the  construction  of 
a  deportation  statute,  the  Court  said: 

"We  resolve  the  doubts  in  favor  of  that  con- 

Istruction  [avoiding  deportation]  because  deporta- 
tion is  a  drastic  measure  and  at  times  the  equiva- 
lent of  banishment  or  exile,  *  *  *  It  is  the  forfei- 
ture *  *  *  of  a  residence  in  this  country.  Such  a 
forfeiture  is  a  penalty  *  *  *  since  the  stakes  are 
considerable  for  the  individual,  we  will  not  assume 
that  Congress  meant  to  trench  on  his  freedom  be- 
yond that  which  is  required  by  the  narrowest  of 
several  possible  meanings  of  the  words  used." 
Fong  Haw  Tan  v.  Phelan,  333  U.S.  6,  10. 

:  If  resulting  deportation  evoked  such  concern  from  the 
I  Court  because  it  is  a  forfeiture  of  residence  in  the 
I  United  States,  how  much  more  should  the  Courts  be 
I  concerned  where  an  implied  construction  is  being  used 
I  to  deprive  respondent,  not  only  of  his  residence,  but  of 
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his  birthright  his  United  States  Nationality.  See  also 
Bennett  v.  Hunter,  76  U.S.  326,  336. 

If  this  issue  were  one  of  contract  law  and  property 
rights,  the  change  of  position  incurred  by  appellant 
upon  the  reliance  of  his  United  States  nationality 
would  remove  any  question  of  his  right  to  the  protec- 
tion of  this  Court.  Surely  the  Constitution  of  this  coun- 
try gives  appellant  as  much  protection  as  the  common 
law  of  contracts ! 

It  is  further  to  be  noted  that  nationality,  and  ]3ar- 
ticularly  as  relates  to  retention  of  one's  original  na- 
tionality, is  a  matter  of  intent.  Whatever  theoretical 
ties  that  appellant  may  have  had  with  the  Philippines, 
as  soon  as  the  Treaty  of  Independence  was  ratified  he 
unequivocally  expressed  his  intent  to  remain  a  national 
of  the  United  States,  and  forego  any  claim  of  Philip- 
pine nationality.  Yet  the  government  argues  that  this 
nationality,  with  which  appellant  was  born,  may  be 
taken  away  by  inference  from  a  treaty. 

Returning  to  the  Cabebe  case,  it  is  imjDortant  to  call 
the  Court's  attention  to  the  fact  that  while  the  Court 
stated  the  problem  as  one  applying  to  a  person  born  in 
the  Philippines,  and  domiciled  in  the  United  States, 
the  issue  actually  before  the  court  involved  only  a  per- 
son domiciled  in  Hawaii.  In  section  8  of  the  Independ- 
ence Act  of  1934,  48  Stat.  462,  Congress  provided  that 
residence  in  Hawaii  was  not  equivalent  to  residence  iu 
the  United  States;  thus,  after  1934,  a  Filipino  could 
enter  the  Hawaiian  Islands  without  restriction,  but  he 
could  not  enter  the  continental  United  States  except  as 
a  quota  inmiigrant.  It  becomes  clear,  therefore,  that 
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the  facts  involved  in  the  Cahebe  case  are  not  in  any  way 
decisive  of  the  issue  of  appellant's  nationality,  since 
he  actually  came  to  the  continental  United  States  for 
permanent  residence  in  1930. 

For  the  foregoing  reasons,  it  is  respectfully  submit- 
ted that  Cahebe  v.  Acheson  (C.A.  9,  1950)  183  F.(2d) 
795,  is  not  determinative  of  appellant's  status,  and  that 
since  appellant  has  elected  to  retain  his  United  States 
nationality.  Congress,  by  treaty  or  otherwise,  can  not 
deprive  him  of  that  status,  without  denying  him  life 
and  liberty  without  due  process  of  law. 

CONCLUSION 

For  the  above  reasons  it  is  therefore  respectfully 
submitted  that  the  deportation  order  herein  should  be 
set  aside  and  appellant  released  from  all  further  cus- 
tody of  appellee. 

^  Respectfully  submitted, 

I  C.  T.  Hatten, 

Attorney  for  Appellant. 
November  17, 1955. 
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JURISDICTIONAL  STATEMENT 
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by  Section  2253,  Title  28,  U.S.C. 
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STATUTE  INVOLVED 

The  statute  involved  is  the  Act  of  February  18, 
1931,  Chapter  224,  46  Stat.  1171,  as  amended  by  Sec- 
tion 21,  Chapter  439,  Title  II,  Act  of  June  28,  1940, 
54  Stat.  673,  former  Section  156  (a).  Title  8,  U.S.C. 
This  statute  is  set  forth  in  pertinent  detail  on  page  3 
of  appellant's  brief,  as  well  as  in  appellee's  Argument 
herein. 

STATEMENT  OF   THE   CASE 

Appellant  is  a  native  of  the  Philippine  Islands 
who  has  never  been  naturalized  nor  otherwise  become 
a  citizen  of  the  United  States.  On  February  12,  1951, 
in  the  United  States  District  Court,  Seattle,  Washing- 
ton, he  was  convicted  on  his  plea  of  guilty  of  the  crime 
of  selling  and  giving  away  narcotic  drugs,  in  viola- 
tion of  Section  2554  (a).  Title  26,  U.S.C.  He  was 
sentenced  to  confinement  in  the  King  County,  Wash- 
ington, jail  for  a  period  of  six  months  on  Count  One 
of  the  Indictment,  which  sentence  was  suspended,  and 
he  was  placed  on  probation  for  three  years. 

The  Immigration  and  Naturalization  Service  in- 
stituted deportation  proceedings  against  the  appellant 
on  February  27,  1951,  under  the  Act  of  February  18, 
1931,  as  amended,  on  the  grounds  that  on  or  after 
June  28,  1940,  he  had  been  convicted  of  the  violation 


of  a  law  relating  to  traffic  in  narcotics,  to-wit:  sell 
and  give  away  narcotic  drugs  in  the  form  of  morphine 
tartrate  syrettes  (R.  49).  The  appellant  was  ordered 
deported  on  October  26,  1951,  pursuant  to  the  said 
deportation  proceedings,  and  a  subsequent  appeal  was 
dismissed  by  the  Board  of  Immigration  Appeals. 

The  appellant  thereafter  appealed  the  deporta- 
tion order  to  this  court  and  said  appeal  was  dismissed 
for  lack  of  prosecution. 

On  March  1,  1955,  the  Acting  Regional  Commis- 
sioner, Northwest  Region,  Immigration  and  Naturali- 
zation Service,  moved  the  Board  of  Immigration  Ap- 
peals to  reopen  and  reconsider  the  order  of  deporta- 
tion in  view  of  the  decision  of  the  United  States  Su- 
preme Court  in  the  case  of  Barber  v.  Gonzales,  347 
U.S.  637,  74  S.Ct.  822,  98  L.Ed.  1009,  with  a  view  of 
terminating  the  proceedings  or  for  such  other  action 
as  it  deemed  appropriate  (R.  21,  22). 

On  April  7,  1955,  the  Board  of  Immigration  Ap- 
peals denied  the  said  motion  for  reconsideration  for 
the  reason  that  the  decision  in  Barber  v.  Gonzales, 
supra,  is  not  applicable  to  the  instant  case.  (R.  17,  19). 

The  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,  denied  appellant's 
petition  for  Writ  of  Habeas  Corpus,  Show  Cause,  and 
Declaratory  Judgment  on  July  29,  1955.    The  court. 


in  its  Findings  of  Fact  and  Conclusions  of  Law,  found 
that  appellant  had  been  convicted  of  the  crime  of 
selling  and  giving  away  narcotic  drugs  in  violation  of 
Section  2554  (a),  Title  26,  U.S.C,  and  that  appellant 
was,  at  all  times  therein  material,  an  alien  subject 
to  deportation  under  the  above-named  statute  (R.  100, 
101,  102).  Appellant  has  appealed  from  that  order 
to  this  court. 

QUESTION  PRESENTED 

Can  a  native  of  the  Philippine  Islands,  who  came 
to  the  United  States  as  a  national  in  1930  and  who 
has  never  been  naturalized  nor  otherwise  become  a 
citizens  of  the  United  States,  be  deported  pursuant  to 
the  provisions  of  former  Section  156  (a).  Title  8, 
U.S.C,  after  having  been  convicted  for  violation  of  a 
statute  prohibiting  and  regulating  the  sale  or  giving 
away  of  narcotic  drugs? 

SUMMARY  OF  ARGUMENT 

Appellant  argues  that  he  is  not  an  alien,  but  that 
he  is  a  national,  having  come  to  the  United  States  as  a 
national  in  1930 ;  that  his  status  as  a  national  has  not 
changed  notwithstanding  the  granting  of  independence 
to  the  Philippine  Islands  in  1946;  and  that  Congress 
has  not  the  power  to  deprive  him  of  that  status  in  the 
absence  of  a  voluntary  act  of  expatriation  on  his  part. 


The  argument  is  not  novel,  and  has  been  rejected 
in  a  series  of  decisions  previously  determined  in  this 
jurisdiction.  Cahebe  v.  Acheson,  183  F.  2d  795;  Man- 
gaoang  v.  Boyd,  205  F.  2d  553,  (cert,  denied  346 
U.S.  876) ;  Gonzales  v.  Barber,  207  F.  2d  398,  (re- 
versed on  other  grounds,  347  U.S.  637,  74  S.Ct.  822, 
98  L.Ed.  1009) ;  and  United  States  v.  Boyd,  222  F. 
2d  445. 

The  Government  contends  that  appellant  is  an 
alien,  subject  to  the  laws  of  the  United  States  pertain- 
ing to  aliens,  and  that  as  such  he  is  deportable  under 
the  provisions  of  the  Act  of  February  18,  1931,  c.  224, 
46  Stat.  1171,  former  Section  156  (a).  Title  8,  U.S.C, 
as  amended,  and  that  he  is  deportable  under  the  pro- 
visions of  that  Act  regardless  of  whether  or  not  he 
has  ever  made  an  "entry"  into  the  United  States  with- 
in the  meaning  of  any  statute. 

Former  Section  156  (a).  Title  8,  U.S.C,  the 
statute  herein  under  consideration,  forecloses  any 
argument  that  an  "entry"  is  a  prerequisite  to  a  valid 
order  of  deportation,  as  the  statute,  unlike  prior  simi- 
lar statutes,  does  not  condition  the  right  to  deport 
for  conviction  of  therein  enumerated  crimes  upon 
"conviction  after  entry." 


ARGUMENT 
1.  Is  the  Appellant  an  Alien? 

The  appellant  contends  that  inasmuch  as  he  is  a 
native  of  the  Philippine  Islands  and  had  the  status 
of  a  national  prior  to  Philippine  Independence  in  1946, 
he  remains  a  national  of  the  United  States  and  cannot 
be  deported  therefrom  as  an  alien  pursuant  to  United 
States  laws  relating  to  aliens. 

The  term  "nationality"  has  been  defined  as  de- 
noting a  relationship  between  an  individual  and  a 
nation  involving  the  duty  of  obedience  or  allegiance 
on  the  part  of  the  subject  and  protection  on  the  part 
of  the  state.  Cabebe  v.  Acheson,  183  F.  2d  795 
(C.A.  9,  1950). 

On  July  4,  1946,  the  President  of  the  United 
States  proclaimed  that  the  United  States  * 'hereby  with- 
draws and  surrenders  all  rights  of  possession,  super- 
vision, jurisdiction,  control,  or  sovereignty  now  ex- 
isting and  exercised  by  the  United  States  of  America 
in  and  over  the  territory  and  the  people  of  the  Philip- 
pines," and  that  he,  for  the  United  States,  recognized 
**the  independence  of  the  Philippines  as  a  separate  and 
self-governing  nation."  Cabebe  v.  Acheson,  supra,  A 
treaty  to  this  effect  was  entered  upon  with  the  Re- 
public of  the  Philippines.  Treaty  of  July  If,  191^6, 
effective  October  22,  1946,  61  Stat.  1174. 


This  court  commented  on  the  effect  of  this  treaty 
upon  the  status  of  Filipino  nationality  in  the  following 
language : 

"The  status  of  United  States  nationality  for  Fili- 
pinos was  the  direct  result  of  the  United  States' 
assumption  of  sovereignty  of  the  Islands.  When 
the  United  States  relinquished  its  sovereignty, 
there  remained  no  basis  for  such  status/'  Cabebe 
V.  Acheson,  183  F.  2d  795,  p.  801. 

Appellant  argues,  on  page  18  of  his  brief,  that 
the  issue  in  the  Cabebe  case  involved  only  a  person 
domiciled  in  Hawaii,  and  that  the  facts  involved  in 
the  Cabebe  case  are  not  in  any  way  decisive  of  the 
issue  of  appellant's  nationality,  since  he  came  to  the 
continental  United  States  for  permanent  residence 
in  1930. 

This  argument  is  answered  squarely  in  the  case 
of  Mangaoang  v.  Boyd,  205  F.  2d  553  (C.A.  9,  1953). 
In  this  case  appellant,  a  native  of  the  Philippines, 
came  to  the  continental  United  States  for  permanent 
residence  in  1926,  and  lived  in  the  United  States  con- 
tinuously since  that  day.    The  court  stated : 

"Appellant  asserts  that  he  is  not  now  an  alien, 
but  that  he  always  has  been  and  remains  a  na- 
tional of  the  United  States.  It  is  clear  that  to 
maintain  this  position  he  must  demonstrate  that 
the  rule  of  Cabebe  v.  Acheson,  supra,  does  not 
apply  to  him.  In  that  case  this  court  held  that 
upon  proclamation  of  Philippine  Independence  on 
July  4,  1946,  Filipino  nationals  of  the  United 


8 

States  lost  the  status  of  nationality  whether  they 
were  then  inhabitants  of  the  Islands  or  domiciled 
in  the  United  States.  We  said,  183  F.  2d  at  page 
801:  'The  status  of  the  United  States  nationality 
for  Filipinos  was  the  direct  result  of  the  United 
States'  assumption  of  sovereignty  over  the 
Islands.  When  the  United  States  relinquished  its 
sovereignty,  there  remained  no  basis  for  such 
status.' 

"Appellant  argues  that  since  Cabebe  was  domi- 
ciled in  Hawaii  and  not  in  continental  United 
States,  the  rule  of  that  case  should  not  be  applied 
to  him.  Further  he  challenges  the  correctness  of 
the  decision  in  the  Cabebe  case  and  seeks  to  have 
us  re-examine  it.  We  think  that  it  was  rightly 
decided  and  that  under  its  rule  the  appellant  be- 
came an  alien  on  July  4,  1946." 

It  may  be  well  to  note  that  appellant  prevailed 
upon  appeal  in  the  Mangaoang  case,  supra,  on  other 
grounds. 

The  same  contention  was  again  ruled  on  contrary 
to  appellant's  position  in  Gonzales  v.  Barber,  207  F. 
2d  398  (reversed,  347  U.S.  637  on  other  grounds).  In 
this  case,  Gonzales,  a  native  of  the  Philippine  Islands, 
lawfully  came  to  the  continental  United  States  in  1930, 
and  had  since  resided  here.  On  the  question  of  his 
status  as  an  alien,  the  court  stated  on  page  400  of  its 
opinion : 

"Gonzales  next  contends  that  he  is  not  within  the 
statutory  class  referred  to  in  the  deportation 
order.  He  claims  that  he  is  not  an  alien  but  a 
national  of  the  United  States.  This  contention  is 


without  merit.  Gonzales  became  an  alien  on  July 
4, 1946,  upon  the  proclamation  of  Philippine  Inde- 
pendence. Mangaoang  v.  Boyd,  9  Cir.,  205  F.  2d 
553;  Cabebe  v.  Acheson,  9  Cir.,  183  F.  2d  795." 

Appellant's  contention  that  Congress  cannot  de- 
clare a  loss  of  nationality  is  likewise  without  merit. 
United  States  v.  Wong  Kim  Ark,  169  U.S.  649,  18 
S.Ct.  456,  42  L.Ed.  890,  cited  by  appellant  in  support 
of  the  contention,  involves  the  power  of  naturaliza- 
tion and  the  power  to  confer  citizenship.  Appellant 
has  never  been  naturalized  or  otherwise  become  a 
citizen,  and  the  case  cited  is  not  in  point. 

It  is  the  government's  position  that,  as  demon- 
strated by  the  cases  cited  above,  this  is  simply  another 
case  involving  the  same  question  of  law,  and  substan- 
tially the  same  facts,  as  cases  already  decided  by  this 
court  contrary  to  appellant's  contention  that  he  is  not 
an  alien,  and  that  the  rule  announced  in  those  cases 
is  determinative  of  the  issue  in  the  instant  case.  Ap- 
pellant is  clearly  an  alien  within  the  meaning  of  the 
Act  of  February  18,  1931,  as  amended. 

II.  "Entry"  Is  Not  a  Prerequisite  to  Deportation 
Under  the  Act  of  February  i8,  1951,  as 
Amended. 

Appellant's  second  Specification  of  Error  states, 
in  effect,  that  appellant  cannot  lawfully  be  deported 
because,  having  been  at  the  time  of  his  arrival,  a  na- 
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tional,  he  never  "entered"  the  United  States.  The 
fallacy  of  this  argument  becomes  apparent  when  the 
appellant's  purported  authorities  in  support  of  the 
argument  are  considered. 

Barber  v.  Gonzales,  347  U.S.  637,  74,  S.Ct.  822, 
98  L.Ed.  1009,  and  Del  Guerico  v.  Gahot,  161  F.  2d 
559  (C.A.  9,  1947),  are  both  cases  involving  deporta- 
tion proceedings  under  former  Section  155  (a).  Title 
8,  U.S.C,  Section  19  of  the  Immigration  Act  of  1917. 
That  statute  provided,  in  part: 


u     *     * 


*  except  as  hereinafter  provided,  any  alien 
who  after  May  1,  1917,  is  sentenced  to  im- 
prisonment for  a  term  of  one  year  or  more  be- 
cause of  conviction  in  this  country  of  a  crime  in- 
volving moral  turpitude,  committed  within  five 
years  after  the  entry  of  the  alien  to  the  United 
States  *  *  *"  shall  be  deported. 

As  is  evident,  the  statute,  by  its  own  language, 
conditions  deportation  upon  conviction  of  a  crime 
"committed  within  five  years  after  the  entry  of  the 
alien  to  the  United  States." 

For  purposes  of  comparison,  the  pertinent  pro- 
visions of  the  Act  under  which  the  Government  seeks 
to  have  the  appellant  deported  is  set  forth : 

"Any  alien  (except  an  addict  who  is  not  a  dealer 
in,  or  peddler  of,  any  of  the  narcotic  drugs  men- 
tioned in  this  section)  who,  after  February  18, 
1931,  shall  be  convicted  for  violation  of  or  con- 
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spiracy  to  violate  any  statute  of  the  United  States 
or  of  any  State,  Territory,  possession,  or  of  the 
District  of  Columbia  taxing,  prohibiting,  or  regu- 
lating the  manufacture,  production,  compound- 
ing transportation,  sale,  exchange,  dispensing, 
giving  away,  importation,  or  exportation  of 
opium,  coca  leaves,  heroin,  marihuana,  or  any 
salt  derivative,  or  preparation  of  opium  or  coca 
leaves,  shall  be  taken  into  custody  and  deported 
in  manner  provided  in  sections  155  and  156  of  this 
title.  Feb.  18,  1931,  c.  224,  46  Stat.  1171;  June 
28,  1940,  c.  439,  Title  II,  §21,  54  Stat.  673."  For- 
mer Section  156a,  Title  8,  U.S.C. 

Both  the  Gonzales  and  the  Del  Guerico  cases, 
supra,  are  authority  for  the  proposition  that  lawful 
deportation  is  conditioned  upon  conviction  of  a  crime 
after  "entry,"  because  the  statute  involved  in  those 
cases  so  provided. 

In  the  instant  case,  however,  the  appellant  has 
been  ordered  deported  pursuant  to  the  Act  of  Febru- 
ary 18,  1931,  supra,  which  Act  does  not  condition  de- 
portation upon  conviction  of  a  crime  after  "entry." 
It  simply  requires  that  the  person  sought  to  be  deported 
be  an  alien,  and  that  he  be,  or  have  been,  convicted 
for  violation  of  any  law  regulating  traffic  in  narcotics 
after  the  effective  date  of  the  enactment.  The  ap- 
pellant in  this  case  was  so  convicted  twenty  years 
after  the  enactment  of  the  Act  under  which  he  is 
sought  to  be  deported,  and  he  was  an  alien  at  the  time 
of  such  conviction  and  at  a  time  when  the  said  Act 
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was  effective,  having  been  an  alien  for  all  purposes 
since  July  4,  1946. 

The  language  of  the  Act  is  too  clear  and  unam- 
biguous to  permit  any  other  conclusion  than  that 
appellant,  as  an  alien,  is  subject  to  deportation  under 
its  terms. 

Appellant's  third  Specification  of  Error  relates 
to  alleged  error  on  the  part  of  the  District  Court  in 
concluding  that  nationality  can  be  divested  in  the  ab- 
sence of  a  voluntary  act  of  expatriation.  The  argu- 
ment assumes  a  fact  not  in  existence,  that  appellant 
is  a  "national."  This  argument  has  been  answered  in 
Part  I  of  appellee's  Argument,  and  we  will  not  re- 
iterate it  here.  However,  it  should  be  pointed  out  that 
the  court's  ruling  does  not  relate  to  divestiture  of  na- 
tionality; it  simply  holds  that  appellant  is  an  alien, 
subject  to  deportation  under  the  provisions  of  former 
Section  156  (a),  Title  8,  U.S.C.  (R.  100). 
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CONCLUSION 

For  the  above  reasons  it  is  repectfully  urged  that 
the  decision  of  the  court  below  be  affirmed. 

Respectfully  submitted, 

CHARLES  P.  MORIARTY 

United  States  Attorney 

RICHARD  F.  BROZ 

Assistant  United  States  Attorney 

December  30, 1955. 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of 

Hollywood  Premiere,  a  corporation, 

Bankrupt. 


Joseph  S.  Herbert  &  Co.,  a  copartnership, 

Appellant, 
vs. 

J.  H.    Magid,   Superseded   Assignee    for   the    Benefit    of 
Creditors, 

Appellee. 


APPELLANT'S  BRIEF. 


To  the  Honorable,  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  to  the  Honorable  Chief  Justice 
and  Associate  Justices  Thereof: 

The  Petitioner,  Joseph  S.  Herbert  &  Co.,  presents  this 
its  Appellant's  Brief,  and  respectfully  represents : 

Statement  of  Facts  Disclosing  Basis  for  Jurisdiction. 

This  Appeal  is  before  this  Honorable  Court  upon  an 
Order  of  this  Honorable  Court  granting  Appellant  leave 
to  appeal  from  an  Order,  made  on  or  about  March   15, 
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1955,  of  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division,  the  Honor- 
ble  Leon  R.  Yankwich,  Judge  thereof,  affirming  an  Order 
of  the  Referee  in  Bankruptcy,  the  Honorable  Reuben  G. 
Hunt,  made  on  August  2,  1954,  in  the  above  entitled  cause 
made  upon  the  Petition  filed  In  the  Matter  of  Hollywood 
Premiere,  a  Bankrupt,  by  J.  H.  Magid,  a  Superseded  As- 
signee for  the  Benefit  of  Creditors,  overruling  the  objec- 
tion of  Appellant  to  the  summary  jurisdiction  of  the 
Referee  and  ordering  Appellant  to  pay  to  the  Trustee  in 
Bankruptcy  herein  the  sum  of  Four  Hundred  Six  and 
21/100  Dollars  ($406.21),  and  adopting  the  findings  of 
the  Referee  as  the  findings  of  the  Court. 

The  statutory  authority  for  the  jurisdiction  of  this 
Court  is  set  forth  in  Section  24(a)  of  the  Bankruptcy 
Act  as  amended  (11  U,  S.  C  A.,  Sec.  47(a)). 

Statement  of  the  Case. 

Involuntary  Bankruptcy  Proceedings  in  the  matter  of 
Hollywood  Premiere,  a  corporation,  Bankrupt,  were  com- 
menced in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division,  on 
October  7,  1952.  An  adjudication  was  had  on  October 
27,  1952,  and  E.  A.  Lynch  was  duly  and  regularly  elected, 
appointed  and  qualified  as  Trustee  in  Bankruptcy  on  No- 
vember 25,  1952.     [Tr.  of  Rec.  p.  1,  lines  1-13.] 

Prior  thereto,  on  June  28,  1952,  the  Appellee,  J.  H. 
Magid,  became  the  common  law  Assignee  for  the  Benefit 
of  Creditors  of  the  said  Hollywood  Premiere,  not  then  a 
Bankrupt.  (Braitiard  v.  Fitzgerald,  3  Cal.  2d  157.  44  P. 
2d  336  (1935).)  [Tr.  of  Rec.  p.  1,  lines  14-16.]  Magid 
thereupon  commenced  to  act  as  Assignee. 
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On  July  1,  1952,  the  Assignee  (now  the  Appellee)  em- 
ployed the  Appellant,  Joseph  S.  Herbert  &  Co.,  a  co- 
partnership of  Certified  Public  Accountants,  to  make  an 
independent  audit  of  the  books  and  records  of  the  As- 
signor, Hollywood  Premiere.  The  services  of  Appellant 
were  completed  on  or  about  July  30,  1952,  and  its  state- 
ment for  professional  services  rendered  was  delivered  to 
the  Assignee  on  or  about  July  31,  1952.  Pursuant  there- 
to, the  Appellant  was  paid  by  said  Assignee,  prior  to  the 
filing  of  the  Involuntary  Petition  in  Bankruptcy  of  the 
Assignee's  Assignor,  the  sum  of  One  Thousand  Eight 
Hundred  Fifty  and  66/100  Dollars  ($1,850.66). 

On  June  4,  1953,  Assignee  filed  his  Report  and  Account. 
On  September  28,  1953,  the  Trustee  filed  his  "Petition 
for  Hearing  to  Consider  the  Assignee's  Report  and 
Account."  [Tr.  of  Rec.  p.  1,  fines  23-26.]  The  As- 
signee subsequently  filed  his  "Answer"  to  the  Trustee's 
request  for  details  as  to  certain  expenses.  [Tr.  of  Rec. 
p.  2,  fines  2-5.]  On  December  4,  1953,  on  a  hearing 
of  the  Assignee's  account,  the  Honorable  Reuben  G.  Hunt 
presiding,  in  the  above  entitled  Bankruptcy,  the  Referee 
surcharged  the  Assignee  in  the  sum  of  Eight  Hundred 
Forty-six  and  22/100  Dollars  ($846.22)  for  payment  of 
expenses  to  certain  parties,  including  the  sum  of  Four 
Hundred  Six  and  21/100  Dollars  ($406.21)  paid  to 
Appellant  prior  to  the  Bankruptcy  of  said  Hollywood 
Premiere  for  the  aforesaid  services  rendered  by  and  paid 
for  to  Appellant  prior  to  Bankruptcy.  Appellant  was  not 
a  party  to  that  proceeding.  [Tr.  of  Rec.  p.  7,  line 
9,  to  p.  8,  line  26;  p.  14,  lines  12-25;  p.  13,  lines  1-21; 
p.  17,  lines  15-20;  p.  18,  line  12.] 

The  disputes  now  before  this  Court  commenced  on 
January   3,    1954,   when   Appellee   filed   his    ''Petition   re 
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Accountant's  Fee"  in  the  Bankruptcy  Proceeding,  and 
before  the  same  Referee,  for  an  Order  directing  Ap- 
pellant to  repay  this  Estate  the  said  sum  of  Four  Hundred 
Six  and  21/100  Dollars  ($406.21)  for  which  said  As- 
signee had  been  surcharged.  [Tr.  of  Rec.  pp.  19-20.] 
An  Order  to  Show  Cause  was  issued  by  the  said  and 
same  Referee  in  Bankruptcy  on  January  4,  1954,  order- 
ing Appellant  to  show  cause  why  the  Appellee's  Petition 
should  not  be  granted.     [Tr.  of  Rec.  pp.  21-22.] 

Appellant  filed  and  made  a  special  appearance  objecting 
to  the  jurisdiction,  summary  and  otherwise,  of  the  Court 
to  hear  and  determine  Appellee's  Petition.  [Tr.  of  Rec. 
pp.  23-25.]  A  hearing  was  had  on  the  objections  of 
Appellant  to  and  the  issue  of  jurisdiction  was  heard  on 
January  12,  1954,  before  the  Honorable  Reuben  G.  Hunt 
(the  same  Referee  who  surcharged  the  Assignee).  By 
his  "Memorandum  Opinion  and  Order"  dated  February 
1,  1954,  the  Referee  overruled  the  objections  of  Appel- 
lant to  the  Court's  and  Referee's  jurisdiction  and  gave 
Appellant  time  to  answer  on  the  merits.  [Tr.  of  Rec. 
pp.  26-29.]  A  hearing  on  the  merits  was  had  on  April 
22,  1953,  at  which  time  the  objections  to  jurisdiction 
were  again  made  by  Appellant  and  again  denied.  Upon 
evidence  being  received  on  the  merits  the  Referee  again 
overruled  the  objection  of  Appellant  to  the  jurisdiction, 
summary  or  otherwise,  of  the  said  Court  and  ordered  the 
preparation  of  Findings  of  Fact  and  Conclusions  of  Law, 
which  he  signed  on  August  2,  1954,  against  Appellant 
and  in  favor  of  the  Trustee  in  Bankruptcy,  E.  A.  Lynch, 
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in  the  sum  of   Four   Hundred   Six  and   21/100   Dollars 
($406.21).     [Tr.  of  Rec.  pp.  30-35.] 

On  August  13,  1954,  Appellant  filed  his  Petition  for 
Review  of  said  Order.  [Tr.  of  Rec.  pp.  36-41.]  The 
''Certificate  on  Review  of  the  Referee's  Orders  relating 
to  a  refund  to  J.  H.  Magid,  Assignee  for  the  Benefit  of 
Creditors,  of  money  held  excessively  paid  by  the  As- 
signee to  Joseph  S.  Herbert  &  Co.,  Certified  Public  Ac- 
countants," was  filed  on  August  16,  1954.  [Tr.  of  Rec. 
pp.  42-45.] 

The  Petition  for  Review  came  on  for  hearing  before 
the  Honorable  Leon  R.  Yankwich,  Judge  of  the  District 
Court  of  United  States,  Southern  District  of  California, 
on  the  14th  day  of  March,  1955.  The  Court  adopted  the 
Findings  of  Fact  and  Conclusions  of  Law  and  aflfirmed 
the  Order  of  the  Referee  against  Appellant.  [Tr.  of  Rec. 
pp.  68-69.] 

Thereafter,  Appellant  petitioned  this  Honorable  Court 
for  leave  to  appeal  from  said  Order  of  the  said  District 
Court  afhrming  the  Order  of  the  Referee.  A  transcript 
of  the  record  of  the  above  entitled  matter  and  a  brief  in 
support  of  the  said  Petition  were  filed  with  this  Honorable 
Court,  and  are  incorporated  herein  as  though  set  forth 
in  full.  Afte^  due  notice  and  oral  argument  in  support 
of  the  said  Petition,  this  Honorable  Court  made  its  Order 
granting  Appellant  leave  to  appeal  from  the  said  Order 
of  the  District  Court  affirming  the  Order  of  the  Referee 
in  Bankruptcy  in  the  above  entitled  cause  as  aforesaid. 
This  brief  is  filed  in  support  of  said  appeal. 


specification  of  Error  Relied  Upon  by  Appellant. 

Neither  the  District  Court  of  the  United  States  for  the 
Southern  District  of  CaHfornia,  in  Bankruptcy,  nor  the 
Referee  in  Bankruptcy  thereof  had  any  jurisdiction,  sum- 
mary or  otherwise: 

(1)  Over  the  subject  matter  of  a  Petition  filed  in 
a  Bankruptcy  proceeding  of  his  Assignor  by  a  Super- 
seded Assignee  for  the  Benefit  of  Creditors  to  re- 
cover moneys  from  persons  who  contracted  with  and 
received  payment  from  said  Assignee  prior  to  the 
institution  of  any  Bankruptcy  proceedings  against 
said  Assignee's  Assignor ;  or 

(2)  Over  a  Third  Person  (Appellant)  with  whom 
the  Assignee  had  prior  to  the  institution  of  Bank- 
ruptcy proceedings  contracted  with  and  to  whom  said 
Assignee  made  payment  for  said  services,  said  services 
having  been  performed  and  paid  for  prior  to  the  in- 
stitution by  the  Assignor  of  Bankruptcy  proceedings, 
under  a  Petition  filed  by  the  Assignee  in  the  Bank- 
ruptcy proceeding  of  the  Assignor  seeking  to  recover 
for  the  Assignor's  Bankrupt  Estate  a  portion  of  the 
moneys  so  paid  by  the  Assignee  as  allegedly  in  excess 
of  the  reasonable  value  of  the  services  performed,  the 
payment  having  been  in  accordance  with  the  Contract 
between  the  Assignee  and  said  Third  Person. 

Therefore,  the  Orders  of  the  District  Court  and  of  its 
Referee  in  Bankruptcy  are  contrary  to  law  and  should  be 
reversed. 
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POINTS  AND  AUTHORITIES. 

I. 
Neither  the  District  Court  of  the  United  States  Sitting 
in  Bankruptcy  nor  Its  Referee  in  Bankruptcy  Has 
Any  Jurisdiction  (Summary  or  Otherwise):  (1) 
Over  the  Subject  Matter  of  a  Petition,  Filed  in  a 
Bankruptcy  Proceeding  of  His  Assignor,  by  a 
Superseded  Assignee  for  the  Benefit  of  Creditors 
to  Recover  Moneys  From  Persons  Who  Con- 
tracted With  and  Received  Payments  From  Said 
Assignee  Prior  to  the  Institution  of  the  Bank- 
ruptcy Proceeding  Against  the  Assignee's  As- 
signor, or  (2)  Over  the  Third  Person  (Appel- 
lant) With  Whom  the  Assignee  Had,  Prior  to 
the  Institution  of  the  Bankruptcy  Proceeding, 
Contracted  and  to  Whom  Said  Assignee  Made 
Payment  for  Services  Performed  and  Paid  for 
Prior  to  the  Institution  of  the  Bankruptcy  Pro- 
ceedings of  the  Assignor  Under  a  Petition  Seek- 
ing to  Recover  for  the  Assignor's  Bankrupt  Estate 
a  portion  of  the  Moneys  so  Paid  by  the  Assignee 
as  Allegedly  in  Excess  of  the  Reasonable  Value 
of  the  Services  Performed,  the  Payment  Being  in 
Accordance  With  the  Contract  Between  the  As- 
signee and  Said  Third  Person. 

In  re  Prima  Co.,  98  F.  2d  952  (C.  C.  A.  7,  1938)  ; 
Chicago  Bank  of  Commerce  v.  Carter,  61   F.  2d 

986; 
Jenkinson  v.  The  First  National  Bank  of  Sheldon, 

Iowa,  295  Fed.  778  (C.  C.  A.  8,  1924) ; 
Evarts  v.  Eloy  Gin  Corp.,  204  F.  2d  712  (C.  C.  A. 

9,  1953) ; 
Nixon  V.  Michaels,  38  F.   2d  420   (C.   C.   A.   8, 

1930) ; 
Rodgers  v.  Chickamauga  Trust  Co.,  253  Fed.  541 

(C.  C  A.  5,  1918); 
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In  re  Finlay,  104  Fed.  675  (S.  D.  N.  Y.,  1900)  ; 
In  re  Pyrocolor  Corp.,  46  F.  2d  554  (S.  D.  N.  Y., 

1930) ; 
Shor  V.  McGregor,  108  F.  2d  421,  423-424  (C.  C. 

A.  5,  1939) ; 
Bankruptcy  Act.  Sec.  2(a)(3)    (11  U.  S.  C.  A., 

Sec.  11(a)(8)); 
Bankruptcy  Act,  Sec.  2(a)  (21)   (11  U.  S.  C.  A., 

Sec.  ll(a)(21)); 
Bankruptcy  Act,  Sec.  60(a)(1)   (11  U.  S.  C.  A., 

Sec.  96(a)(1)); 
Bankruptcy  Act,  Sec.  70(a)(8)   (11  U.  S.  C.  A., 

Sec.  11(a)(8)); 
Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  975  (C. 

C.  A.  8,  1915); 
Bankruptcy  Act,  Sec.  23(a),  (b)  (11  U.  S.  C.  A., 

Sec.  46(a)  (b)); 
Collier  on  Bankruptcy    (14th   Ed.),   Vol.   2,   Sec. 

23.04,  pp.  450-453; 

Duda  V.  Sterling  Mfg.  Co.,  178  F.  2d  428  (C.  C. 

A.  8,  1949) ; 
In  re  Italian  Cook  Oil  Corp.,  91   Fed.   Supp.   72 

(D.  M.  J.,  1950); 
In  re  Roman,  23  F.  2d  556  (C.  C.  A.  2,  1928)  ; 
Collier  on  Bankruptcy    (14th   Ed.),   Vol.   2,   Sec. 

23.05,  p.  481,  Note  27; 

Collier  on  Bankruptcy    (14th   Ed.),   Vol.   2,   Sec. 

23.06(9),  pp.  502-503; 
Cal.  Civ.  Code,  Sec.  2319,  par.  1 ; 
Cal.  Civ.  Code,  Sec.  2330; 
Cal.  Civ.  Code,  Sec.  2342; 
Cal.  Civ.  Code,  Sec.  2343,  subd.  1. 
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1.  The  Bankruptcy  Act  defines  and  limits  the  authority 
of  the  Bankruptcy  Courts.  The  Bankruptcy  Courts  are 
of  statutory  authority.  Bankruptcy  Courts  must  find 
their  jurisdiction  and  powers  in  the  express  language  of 
or  by  implication  from  the  Bankruptcy  Act. 

In  re  Prima  Co.,  98  F.  2d  952  (C.  C.  A.  7,  1938) ; 
Chicago  Bank  of  Commerce  v.  Carter,  61  F.  2d  986 

(C.  C.  A.  8,  1932)    (rehear,  den.  1932); 
T  auh  el-Scott -Kit  smiller  Co.  v.  Fox,  264  U.  S.  426, 

431,  44  S.  Ct.  396,  68  L.  Ed.  770  (1924) ; 
In  re  Kessler,  90  Fed.  Supp.   1012,   1015    (S.  D. 

Calif.,  1950) ; 
Kaplan  v.  Guttman,  217  F.  2d  481    (C.  C.  A.  9, 

1954). 

2.  If  the  bankrupt  itself  had  made  the  payment  to 
the  Accountant  (Appellant)  for  the  services  rendered,  and 
even  if  it  were  claimed  that  such  payment  was  either  a 
preference  or  a  fraudulent  transfer,  neither  the  District 
Court  nor  the  Referee  in  Bankruptcy  thereof  would  have 
had  or  does  have  summary  jurisdiction  to  recover  such 
preference  or  the  amount  of  such  claimed  fraudulent 
transfer. 

Bankruptcy  Act,  Sec.  60(a)(1),  (b)   (11  U.  S.  C. 

A.,  Sec.  96(a)(1),  (b)); 
Bankruptcy  Act,  Sec.  67(d)   (11  U.  S.  C.  A.,  Sec. 

107(d)); 
In  re  Roman,  23  F.  2d  556  (C.  C.  A.  2,  1928) ; 
Duda  V.  Sterling  Mfg.  Co.,  178  F.  2d  428  (C.  C. 

A.  8,  1949) ; 
In  re  Italian  Cook  Oil  Corp.,  91   Fed.   Supp.   72 

(D.  N.  J.,  1950); 
Collier   on  Bankruptcy    (14th    Ed.),   A^ol.   2.    Sec. 

23.06  (9),  pp.  502-503. 
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3.  If  any  payment  by  the  Assignee  to  the  Accountant 
(Appellant)  with  whom  he  contracted  for  services  and 
to  whom  he  paid  the  sum  involved  for  such  services,  all 
prior  to  the  institution  of  the  bankruptcy  proceedings 
against  his  Assignor,  was  recoverable  under  any  circum- 
stances in  behalf  of  the  bankruptcy  estate,  the  sole  right 
to  institute  or  prosecute  any  proceedings  therefor  was 
under  any  circumstances  vested  in  the  receiver  or  trustee 
of  said  bankrupt  estate  and  not  in  the  superseded  as- 
signee. 

Bankruptcy  Act,  Sec.  23  (11  U.  S.  C.  A,.  Sec.  46)  ; 

Bankruptcy  Act,  Sec.  2(a)(3)    (11  U.  S.  C.  A., 
Sec.  11(11)(3)); 

Bankruptcy  Act,  Sec.  60(b)  (11  U.  S.  C.  A.,  Sec. 
96(B)); 

Bankruptcy  Act,  Sec.  11(b),   (c),   (e)    (11  U.  S. 
C.  A.,  Sec.  29(b)  (c)(e)). 

a.  The  Superseded  Assignee  was  not  a  party  to 
and  had  no  right  to  file  any  Petitions  in  the  Bank- 
ruptcy proceedings  of  his  Assignor  to  determine  any 
controversies  between  himself  and  Third  Persons,  and 
neither  the  District  Court  nor  its  Referee  in  Bank- 
ruptcy had  any  jurisdiction  of  or  over  the  Petition 
filed  by  such  Superseded  Assignee  in  the  bankruptcy 
proceedings  of  his  Assignor  to  determine  his  rights 
as  against  or  to  recover  any  moneys  from  a  Third 
Person  also  not  a  party  to  such  Bankruptcy  proceed- 
ings, to  wit,  the  Accountant  (Appellant)  with  whom 
said  Assignee  had  contracted. 

Evarts  v.  Eloy  Gin  Corp.,  204  F.  2d  712  (C.  C.  A. 
9,  1953) ; 
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Nixon  V.  Michael,  38   F.   2d  420    (C.   C.   A.   8, 

1930) ; 
Rodgers  v.  Chickamauga  Trust  Co.,  253  Fed.  541 

(C.  C.  A.  5,  1918). 

4.  Section  2  of  the  Bankruptcy  Act  confers  jurisdic- 
tion upon  the  courts  of  the  United  States  sitting  in  bank- 
ruptcy to  and  only  to,  with  reference  to  a  superseded 
assignment  within  four  months  prior  to  the  date  of  the 
bankruptcy,  ''Require  *  *  *  assignees  for  the  benefit 
of  creditors  and  agents  authorized  to  take  possession  of 
or  to  Hquidate  a  person's  property  to  deliver  the  property 
in  their  possession  or  under  their  control  to  the  receiver  or 
trustee  appointed  under  this  Act  *  *  *  and  *  *  * 
to  account  to  the  court  for  the  disposition  by  them  of  the 
property  of  such  bankrupt  *  *  *.  Upon  such  ac- 
counting, the  court  shall  re-examine  and  determine  the 
propriety  and  reasonableness  of  all  disbursements  made 
out  of  such  property  by  such  *  *  *  assignee  *  *  * 
either  to  himself  or  to  others  for  services  and  expenses 
under  such  *  *  *  assignment  *  *  *  and  shall, 
unless  such  disbursements  have  been  approved  upon  notice 
to  creditors  and  other  parties  in  interest  by  a  court  of 
competent  jurisdiction  prior  to  the  proceeding  under  this 
Act,  surcharge  such  *  'f^  *  assignee  *  *  *  the 
amount  of  any  disbursements  determined  by  the  court  to 
have  been  improper  or  excessive." 

Section  70(a)(8)  of  the  Bankruptcy  Act  does  not  confer 
jurisdiction  nor  expand  jurisdiction  granted  by  Section 
2(a)  (21)  thereof,  but  merely,  pursuant  thereto,  confirms 
the  title  of  the  trustee  of  the  Bankrupt  to  ''property  held 
by  an  assignee  for  the  benefit  of  creditors  appointed  under 
an  assignment  which  constitutes   an  act  of   Bankruptcy, 
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which  property  shall  for  the  purposes  of  this  Act  be 
deemed  to  be  held  by  the  assignee  as  the  agent  of  the 
Bankrupt  and  shall  be  subject  to  the  summary  jurisdic- 
tion of  the  court."  It  is  only  the  ''property  held  by  an 
Assignee"  which  is  deemed  to  be  held  by  the  Assignee 
as  the  agent  of  the  Bankrupt.  If  a  chose  in  action,  a 
cause  of  action,  exists,  it  would  vest  in  the  trustee,  and 
the  trustee  could  only  maintain  a  plenary  action  therefor. 
(Emphasis  ours.) 

In  re  Standard  Gas  and  Electric  Co.,   119  F.  2d 
658  (C.  C.  A.  3,  1941); 

Collier  on  Bankruptcy    (14th   Ed.),  Vol.   2,   Sec. 
23.05,  pp.  480-481 ; 

Harrigan  v.  Bergdoll,  270  U.  S.  560  (1926); 

Shor  V.  McGregor,  108  F.  2d  421,  423-424  (C.  C. 
A.  5,  1939). 

a.  The  Bankruptcy  Act,  Section  70(a)(8),  11  U.  S. 
C.  A.,  Section  110(a)(8),  provides  for  summary  juris- 
diction of  the  Bankruptcy  Court  to  recover  property  held 
by  the  Assignee  for  the  Benefit  of  Creditors  as  of  the 
date  of  the  filing  of  the  Petition  in  Bankruptcy.  The  Ref- 
eree in  Bankruptcy  starting  with  the  premise  that  the 
Bankruptcy  Court  had  summary  jurisdiction  to  recover  I 
property  transferred  after  the  date  of  the  Bankruptcy  by 
the  Bankrupt  without  Court  authority  [Tr.  of  Rec.  p.  28, 
lines  19-22],  then  erroneously  assumed  that  the  Bank- 
ruptcy Court  therefore  had  summary  jurisdiction  to  re- 
cover property  paid  before  the  Bankruptcy  without  the 
approval  of  the  Bankruptcy  Court  and  therefore  the  As- 
signee could  file  Petitions  in  the  Bankruptcy  Proceedings 
of  his  Assignor.  This  is  tantamount  to  saying  that  the 
Superseded  Assignee   for  the   Benefit  of   Creditors  may, 
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in the  Bankruptcy  Court,  institute  actions  by  filing  Peti- 
tions against  any  persons  with  whom  he  dealt  during  the 
period  of  his  assignment  prior  to  the  Petition  for  Bank- 
ruptcy. In  other  words,  employees  such  as  janitors  or 
secretaries  who  might  perform  services  for  the  Assignee 
as  such  may  discover  that  they  must  respond  in  damages 
to  pay  what  may  be  alleged  to  be  excessive  remuneration 
and  find  that  they  are  limited  to  a  hearing  before  the 
Bankruptcy  Court.  Similarly,  suppliers  of  materials, 
stationery  or  other  supplies,  who  receive  payment  currently 
with  the  supplying  of  the  said  materials,  stationery  or 
supplies,  may  subsequently  find  themselves  defending  in 
the  Bankruptcy  Court  an  action  for  the  recovery  of  all 
or  part  of  the  sums  paid  to  them  when  they  had  contracted 
with  the  Assignee  for  the  Benefit  of  Creditors  and  deliv- 
ered such  materials,  stationery  or  supplies  and  received 
payment  pursuant  to  such  contract.  No  statutory  author- 
ity supports  that  result  nor  the  result  which  the  Referee  in 
Bankruptcy  and  the  Court  below  reached  in  this  case. 

The  Honorable  Judge  below,  on  the  other  hand,  sought 
to  find  the  authority  for  the  summary  jurisdiction  here 
in  the  case  of  In  re  Rand  Mining  Co.,  71  Fed.  Supp.  724 
(S.  D.  Calif.  1947).  Rand  concerned,  however,  the  effect 
of  Section  67(a)(1)  of  the  Bankruptcy  Act,  11  U.  S.  C. 
A.,  Section  107(a)(1),  which  involved  the  invalidity  of  an 
attachment  lien  and  the  right  of  the  Bankruptcy  Court  to 
proceed  by  summary  jurisdiction  to  hear  and  determine  the 
rights  of  any  parties  under  the  said  attachment  lien, 
which  summary  jurisdiction  is  expressly  referred  by  Bank- 
ruptcy Act,  Section  67(a)(4),  11  U.  S.  C.  A.,  Section  107 
(a)(4). 

And  even  in  the  Rand  case  the  Referee  in  Bankruptcy 
acted  upon  the  Petition  of  the  Trustee  in  Bankruptcy  as 
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is  required  by  Section  67(a)(4).  Thus  the  reach  of  Sec- 
tion 67(a)(4)  does  not  extend  beyond  the  provisions  of 
Section  67(a)  with  reference  to  Hens  and  furthermore 
does  not  provide  for  affirmative  reUef  to  one  other  than 
the  Trustee  or  the  debtor. 

The  Honorable  Judge  below,  reading  pertinent  parts 
of  Rand  into  the  record  [Rep.  Tr.  p.  6,  lines  7-26;  pp. 
8-10,  lines  1-10],  failed  to  understand  that  in  the  case 
now  before  this  Court  the  claim  was  by  the  Superseded 
Assignee  for  the  Benefit  of  Creditors.  It  was  not  a 
"claim  for  expenses  which  had  to  be  approved  before  any 
was  due"  as  the  Honorable  Court  below  stated  [Rep.  Tr. 
p.  10,  lines  2-3] ;  neither  the  Rand  case  nor  the  analogy 
of  the  Honorable  Court  below  supports  the  conclusion 
reached  by  that  Court. 

The  limitation  of  Section  67  of  the  Bankruptcy  Act, 
which  recognized  the  exercise  of  summary  jurisdiction 
with  respect  to  voidable  liens,  was  established  in  a  case 
following  Rand  and  which  distinguished  it.  In  City  and 
County  of  Denver  v.  Warner,  169  F.  2d  508  (C.  C.  A.,  10, 
1948),  the  Court  stated  that  although  the  1938  amendment 
to  the  Bankfuptcy  Act  treated  taxes  as  statutory  liens 
under  Section  67  of  the  Bankruptcy  Act,  it  significantly 
omitted  to  grant  summary  jurisdiction  to  determine  ques- 
tions arising  as  to  the  amount  and  legality  of  taxes  owing 
to  the  United  States,  or  to  any  State  or  subdivision  there- 
of, under  Section  64,  subsection  (a)  of  the  Bankruptcy 
Act.  Therefore,  the  Bankruptcy  Court  had  no  summary 
jurisdiction  and  could  not  acquire  summary  jurisdiction  by 
ordering  property  taken  pending  decision  on  the  question 
of  its  jurisdiction.  Having  wrongfully  taken  possession 
of  the  property  it  was  ordered  to  be  surrendered  to  the 
adverse  claimant. 
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So  also  in  this  case,  no  statutory  authority  existing  for 
summary  jurisdiction,  the  Court  cannot  find  its  summary 
jurisdiction  in  the  order  of  the  Court  surcharging  the 
Assignee.  (Bankruptcy  Act.  Sec.  2(a)  (21),  11  U.  S.  C.  A. 
Sec.  ll(a)(21).) 

The  distinction  between  the  jurisdiction  over  the  Super- 
seded Assignee  and  over  the  Third  Persons  was  char- 
acterized in  In  re  McCrum,  214  Fed.  207,  209  (C.  C.  A., 
2,  1941): 

"A  trustee  in  bankruptcy,  who  has  been  appointed 
within  four  months  of  the  general  assignment  made 
by  a  debtor  for  the  benefit  of  his  creditors,  has  a  right 
to  obtain  an  order  from  the  bankruptcy  court,  and 
in  a  summary  proceeding,  compelling  the  assignee  to 
submit  his  accounts  and  to  turn  over  to  him  all  money 
and  property  in  his  hands,  which  belong  to  his 
assignor.  No  plenary  suit  is  necessary  in  a  case  of 
that  sort.  The  assignee  under  such  conditions  is  not 
an  adverse  claimant,  but  merely  the  agent  of  the 
assignor  for  the  distribution  of  the  proceeds  of  the 
property,  and  as  such  agent,  his  possession  is  that 
of  the  principal.  He  is  a  mere  naked  bailee  for  the 
creditors  and  has  no  right  to  retain  the  possession  as 
against  the  trustee  in  bankruptcy." 

The  description  of  the  scope  of  the  summary  jurisdic- 
tion as  outlined  in  the  McCritm  case  evidences  the  limita- 
tion of  that  jurisdiction.  The  key  phrases  in  the  fore- 
going opinion  are  "money  and  property  in  his  hands" 
and  "the  Assignee  under  such  conditions  is  not  an  adverse 
claimant."  Therefore,  in  order  for  the  summary  juris- 
diction to  be  exercised  as  against  the  Assignee  for  the 
Benefit  of  Creditors,  the  property  must  be  in  the  hands 
of  the  Assignee  at  the  time  of  the  filing  of  the  Petition 
and  the   respondent   must   not   be   in  the   position   of   an 
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adverse  claimant  or  a  third  person  stranger  to  the  Bank- 
ruptcy. 

Here,  the  funds  were  not  in  the  hands  of  the  Assignee 
for  the  Benefit  of  Creditors  but,  prior  to  the  Bankruptcy, 
had  already  been  paid  to  the  Appellant  in  payment  of  its 
services.  Appellant  does  not  hold  this  money  as  an  agent 
for  either  the  Bankrupt,  the  Assignee  for  the  Benefit  of 
Creditors  or  for  any  other  person  connected  with  the 
Bankrupt  of  his  Estate.  The  amendment  of  1938  to  the 
Act  of  Section  2(a)  (21)  provides  for  surcharging  a 
Superseded  Assignee  who  fails  to  account  for  disburse- 
ments for  fees  or  expenses  from  the  Bankrupt's  Estate 
prior  to  the  date  of  Bankruptcy.  The  filing  of  the  Bank- 
ruptcy petition  within  four  months  thereby  rendered  nuga- 
tory, as  of  that  time,  the  assignment  for  the  benefit  of 
creditors.  The  property  at  that  time  held  by  the  Assignee 
is  the  property  of  the  Bankrupt  and  is  succeeded  to  by  the 
Trustee.  It  being  therefore  the  property  of  the  bankrupt 
estate  and  the  Trustee  being  entitled  to  possession,  the 
amendment  was  designed  to  avoid  a  plenary  suit  against 
the  Assignee  or  an  action  on  the  Assignee's  Bond.  The 
Assignee  himself,  therefore,  is  charged  with  notice  by  the 
statute  that  in  his  transactions  he  must,  in  so  far  as  serv- 
ices are  rendered  for  the  benefit  of  the  Bankrupt's  Estate, 
protect  himself  by  whatever  agreement,  if  any,  he  can 
make  with  the  persons  with  whom  he  contracts. 

The  decision  herein  will  destroy  the  using  of  Common- 
Law  Assignments  for  Benefit  of  Creditors,  for  no  person 
— even  though  no  Bankruptcy  is  pending — will  be  willing 
to  contract  with  an  Assignee  if,  notwithstanding  such 
Contract,  in  the  event  of  a  Superseding  Bankruptcy,  the 
Bankruptcy  Court  will  have  summary  jurisdiction  to  re- 
evaluate, redetermine,  the  reasonableness  of  the  Contract 


between  the  Assignee  and  such  Third  Person.  For  ex- 
ample: Assume  that  an  Assignee  for  Benefit  of  Credi- 
tors is  operating  for  purposes  of  Hquidation  a  business. 
He  needs  steel,  services  of  various  persons,  merchandise, 
the  rental  or  use  of  equipment  and  everything  else  which 
is  required  to  operate  and  liquidate  the  business.  No 
merchant,  no  manufacturer,  no  person  performing  serv- 
ices, no  purveyor  could,  in  an  arm's-length  transaction, 
contract  with  the  Assignee,  for  he  would  always  be  sub- 
ject to  the  second  guessing  of  the  Referee.  The  manu- 
facturer wants  a  certain  price  for  his  merchandise  which 
the  Assignee  needs;  the  Assignee  can  buy  it  no  cheaper, 
and  the  Assignee  in  good  faith  contracts  for  and  pays  for 
the  merchandise,  but  the  Referee,  second  guessing  and 
disagreeing  with  the  Assignee,  and  believing  that  the 
merchant  is  getting  too  high  a  price  for  his  merchandise, 
would  then  seek  to  recover  from  the  merchant  the  portion 
which  the  Referee  believes  to  be  improper  or  excessive, 
and  this  notwithstanding  the  bona  fide  arm's-length  nego- 
tiations and  Contract  between  the  Assignee  and  the  Third 
Person. 

If  an  Assignee  in  bad  faith  makes  expenditures,  pays 
improper,  excessive  amounts,  he  should  be  liable  and  he 
should  be  surcharged  therefor,  but  if  the  Assignee  in 
good  faith  and  in  the  exercise  of  reasonable  care  enters 
into  a  Contract,  then  he  should  not  be  subject  to  the  sec- 
ond guessing,  the  soothsaying,  the  economic  opinions,  of 
the  Referee.  Under  no  circumstances  has  the  Bank- 
ruptcy Act  conferred  jurisdiction  on  the  Referee  to  re- 
cover summarily  from  the  supplier,  the  merchant,  the 
manufacturer,  who  in  good  faith  entered  into  the  Con- 
tract with  the  Assignee,  the  amount  received  which  the 
Referee  believes  to  be  excessive  notwithstanding  the  Con- 
tract. 
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The  procedure  followed,  if  it  is  to  be  the  pattern  for 
such  proceedings  is  akin  to  a  "Kangaroo  Court";  the 
Referee  having  first  surcharged  the  Assignee  as  having 
paid — though  in  good  faith — too  high  a  price  to  John  Doe 
for  his  services  or  his  merchandise,  then  summarily  cites 
before  him  John  Doe  to  show  cause  why  he  should  not  re- 
pay to  the  Bankrupt  Estate  the  same  amount  which  the 
Referee  has  already  adjudged,  in  a  proceeding  to  which 
John  Doe  was  not  a  party,  was  excessive.  It  is  humanly 
impossible  for  John  Doe  to  receive  the  type  of  hearing 
which  due  process  entitles  him  to,  for  the  very  Referee 
who  is  going  to  hear  the  matter  summarily  has  already 
adjudged  that  he  (John  Doe)  charged  too  much  for  his 
services  or  materials,  as  the  case  may  be. 

In  the  Matters  of  Murchison  and  White,  349  U. 
S.  133,  99  L.  Ed.  Adv.  551,  75  S.  Ct.  623 
(1955). 

This  Court  can  take  judicial  notice  of  the  fact  that 
there  are  more  Arrangements  and  Compositions  and  Ex- 
tensions with  Creditors  handled  outside  of  the  Bankruptcy 
Court  throughout  our  United  States  than  are  handled 
through  the  Bankruptcy  Courts,  for  it  is  believed  by  credi- 
tors generally  that  the  costs  of  handling  of  non-judicial 
Assignments,  Extensions  and  Compositions  is  less  than  the 
costs  through  bankruptcy  proceedings.  Assignments  for 
Benefit  of  Creditors  are  widely  used.  In  California,  the 
type  used  is  the  Common-Law  Assignment.  [See  Brain- 
ard  V.  Fitzgerald,  3  Cal.  2d  157,  44  P.  2d  336  (1935).] 
The  Decision  herein  makes  impractical  and  economically 
impossible  the  use  thereof. 

Here  the  affirmative  relief  sought  by  the  Superseded 
Assignee  and  ordered  by  the  Referee  and  approved  by  the 
Court  below  is  the  repayment  of  money  by  the  Appellant 
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on  the  Petition  of  the  Superseded  Assignee.  The  Assignee 
has  been  surcharged  for  the  money,  which  he  presumably 
is  now  obHgated  to  pay.  The  dispute  is  therefore  between 
the  Assignee  and  the  Appellant.  A  Bankruptcy  Court 
does  not  have  jurisdiction  to  litigate  disputes  between 
persons  not  party  to  the  Bankruptcy  proceedings. 

In  re  Pyrocolor  Corp.,,  46  F.  2d  554  (S.  D.  N.  Y., 
1930). 

In  the  Pyrocolor  Corp.  case,  the  Court  held  that  it  had 
no  jusidiction  over  a  Petition  by  an  attorney  who  was  not 
a  party  to  the  Bankruptcy  proceedings  to  direct  the 
Trustee  to  pay  to  him  directly  sums  which  would  other- 
wise be  paid  certain  creditors. 

The  Bankruptcy  cannot  be  used  to  litigate  differences 
between  strangers  to  the  Estate  and  the  Creditors.  Thus, 
by  analogy,  the  Assignee,  apparently  a  debtor  to  the 
Estate,  cannot  litigate  his  claim  against  a  stranger  to  the 
Bankruptcy  proceedings.  The  burden  to  repay,  in  so  far 
as  the  Bankruptcy  Court  is  concerned,  is  on  the  Assignee 
for  the  Benefit  of  Creditors.  It  is  beyond  the  summary 
jurisidiction  of  the  Bankruptcy  Court  to  award  affirma- 
tive relief  to  the  Assignee  against  the  adverse  claimant. 

5.  The  Bankruptcy  Court  had  no  jurisdiction  of  or 
over  the  Petition  of  the  Superseded  Assignee  and  the  ob- 
jection to  the  jurisdiction  of  the  Bankruptcy  Court  by  the 
Appellant  was  not  waived  by  it. 

The  Appellant  has,  in  his  written  objections,  and  orally 
before  the  Referee,  made  timely  objection  to  the  juris- 
diction of  the  Referee  to  hear  this  matter  as  a  summary 
proceeding  or  at  all. 

These  objections  appear  on  the  records  and  transcript 
before  this  Court.    [Tr.  of  Rec.  pp.  23-25;  p.   26,  lines 
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21-24;  p.  30,  lines  16-20;  p.  35,  lines  6-7;  pp.  36-38;  p.  43, 
lines  16-19.] 

The  records  of  the  proceedings  showing  timely  objec- 
tions to  jurisdiction  is  an  effective  answer  to  any  implica- 
tion of  consent  arising  from  the  Appellant's  contest  of  the 
cause  upon  the  merit. 

Stiefel  V.  14th  Street  and  Broadzvay  Realty  Corp., 
48  F.  2d  1041  (C.  C.  A.  2,  1931)  rehear,  den. 
(1931). 

Conclusion. 

The  principles  involved  herein  are  of  great  importance 
not  only  to  and  as  to  the  rights  of  Appellant  and  all 
other  persons  who  may  contract  in  good  faith  with 
an  Assignee  for  the  Benefit  of  Creditors  prior  to  the 
filing  of  any  Bankruptcy  Petition  against  his  Assignor 
and  not  only  to  the  enabling  of  debtors  and  creditors  to 
agree  through  Assignments  for  Benefit  of  Creditors  as  to 
Extensions  or  Compositions  or  otherwise,  but  as  well  to 
the  very  administration  of  our  Courts  of  justice.  It  is  the 
effect  of  the  Decision  herein  that  not  only  is  every  Con- 
tractee  who  enters  into  a  Contract  either  for  merchandise 
or  services  with  an  Assignee  for  Benefit  of  Creditors  un- 
able to  know  whether  his  Contract  is  valid  or  not,  unable 
to  price  or  value  either  his  merchandise  or  services,  be- 
cause of  the  review  thereof  by  a  Referee  in  Bankruptcy  in 
the  event  of  a  subsequent  adjudication  in  Bankruptcy  of 
the  Assignor,  but  additionally  is  subject  to  the  prejudging 
of  his  Contract,  and  the  value  of  his  merchandise  or  his 
services  by  the  very  Referee  who  already  and  theretofore 
had  adjudged  the  validity  of  his  contract  and  the  value  of 
his  merchandise  or  services  by  the  hearing  on  the  petition 
under  which  the  Assignee  is  first  surcharged.  The  effect 
of  the  Decision  of  the  Lower  Court  is  to  impair  the  valid- 
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ity  of  Contracts;  the  effect  of  the  Decision  of  the  Lower 
Court  is  to  deny  to  a  person  who  in  good  faith  contracts 
with  an  Assignee  the  right  of  trial  by  jury  and  the  right  of 
trial  in  the  normal  processes,  as  due  process  is  known, 
before  a  Judge  who  has  not  prejudged  the  merits  of  his 
case  before  the  hearing  thereof. 

It  was  never  the  intent  of  the  Amendment  to  either 
Section  2(a)  (21)  or  Section  70(a)  to  deny  or  deprive 
a  person  contracting  in  good  faith  with  an  Assignee  for 
the  Benefit  of  Creditors  of  his  inherent,  his  constitutional, 
rights,  his  rights  of  due  process. 

It  is  respectfully  submitted  that  the  said  Orders  of 
the  Referee  and  the  United  States  District  Court  should 
be  reversed. 

Respectfully  submitted, 

GiTELSON,   ASHTON,   MoORE  &  COYLE, 

Attorneys  for  Appellant. 

Alfred  Gitelson, 

Leon  M.  Cooper, 

Of  Counsel. 
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